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101 


DECISIONS 


SUPREME  COURT 

OP  THE 

STATE  OF  ILLIINOIS, 

NOVEMBER  TERM,  1855,  AT  MOUNT  VERNON. 
Hugh  R.  Starkey,  Plaintiff  in  Error,  v.  The  People. 

Error  to  Gallatin. 

Evidence— Dying  DECLARATIONS. — ^Dying  declarations  are  such  as  are 
made,  relating  to  the  facts  of  an  injury  of  which  the  party  afterward  dies,  un- 
der the  fixed  belief  and  moral  conviction  that  immediate  death  is  inevitable, 
without  opportunity  for  repentance  and  without  hope  of  escaping  the  im- 
pending danger. 

The  Court  should  determine  upon  the  admissibility  of  such  declarations, 
upon  hearing  proof  of  the  condition  of  mind  of  the  deceased  at  the  time 
they  were  made,  which  proofs,  it  is  advised,  should  not  be  taken  in  the 
hearing  of  the  jury  impaneled  to  try  the  accused. 

The  substance  of  dying  declarations  may  be  given  in  evidence  to  the 
jury  ;  and,  if  necessary,  through  interpreters. 

if  dying  declarations  are  permitted  to  goto  the  jury,  then  also  may  they 
hear  the  whole  evidence  as  to  the  condition  of  mind  of  the  deceased  and 
other  circumstances  at  the  time  they  were  made,  and  pass  upon  theii- 
credibility  and  weight. 

This  indictment  was  tried  before  Baugh,  Judge,  and  a  jury, 
a.t  December  term,  1854,  of  the  Gallatin  Circuit  Court. 

N.  L.  Fkeeman,  for  Plaintiff  in  Error. 

J.  S.  Robinson,  for  The  People. 

Cited:    63111.  510;  97  111.  106;  113  111.  127. 
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17    '  MOUNT  YEKNOI^. 

Starkey  v.  The  People. 

Skikner,  J.  Starkey  was  indicted  in  the  Gallatin  Circuit 
Court  for  tlie  murder  of  Poll! man. 

He  was  found  guilty  of  murder  and  sentenced  by  the  court. 

Amotion  for  a  new  trial  was  overruled.  A  writ  of  error 
was  sued  ont  and  a  supersedeas  awarded. 
[*18]  *Tlie  several  assignments  of  error  will  be  noticed  in 
their  order.  The  first  assignment  questions  the  decis- 
ion of  the  court  in  admitting  the  statements  of  the  deceased 
made  to  Lawrence  Izerman,  as  to  the  intiietion  of  the  wound, 
causing  his  death,  as  dying  declarations. 

The  testimony  upon  which  the  court  admitted  these  dec- 
larations was  substantially  as  follows  : 

Lawrence  Izerman  testihed  that  he  saw  the  deceased  on  the 
evening  of  the  day  he  was  hurt ;  that  the  deceased  sent  for 
him,  as  they  were  both  Germans,  and  there  were  no  Germans 
where  the  deceased  then  was  ;  that  the  deceased  showed  his 
wound  to  witness,  and  said  he  was  very  bad  and  could  not  get 
through  his  life  with  it ;  that  he  must  die. 

The  witness  did  not  say  the  deceased  said  he  must  die,  until 
the  court  had  twice  decided  that  the  declarations  were  inad- 
missible, and  after  repeated  questions  by  the  prosecuting  at- 
torney and  the  court,  the  witness,  who  was  a  German  and 
spoke  through  an  interpreter,  said  deceased  told  him  he  had  a 
dangerous  wound  and  must  die  for  it ;  the  witness  understood 
English  imperfectly.  He  stated  that  deceased  was  in  bed, 
calm,  and  spoke  slowly ;  that  the  deceased  did  not  ask  for 
any  thing  to  be  done  for  him,  but  the  persons  about  the  house 
were  dressing  his  wound. 

Dr.  Corwin  testified  that  he  was  a  physician,  and  on  the 
Saturday  afternoon  after  the  deceased  was  wounded,  witness 
went  to  visit  a  boy  next  door  to  Avhere  deceased  was,  and  was 
called  in  to  see  deceased,  and  examined  the  wound  externally, 
but  did  not  probe  the  wound  to  ascertain  its  depth. 

Could  not  say  whether  the  wound  entered  the  cavity.  The 
wound  was  on  the  left  breast  just  above  the  nip]ile.  There 
are  two  symptoms  to  show  that  the  cavity  is  entered,  neither  of 
which  symi)toms  existed  in  this  case,  so  far  as  witness  ascer- 
tained. When  witness  then  went  to  see  deceased,  he,  the  de- 
ceased, came  down  the  stairs  to  the  witness;  the  deceased 
could  not  speak  English,  and  witness  told  him  through  an  in- 
terpreter to  remain  quiet,  and  not  move  about.  Witness  did 
not  think  at  that  time  that  the  probabilities  were  against  the 
recovery  of  the  patient;  that  he  did  not  then  think  the  wound 
mortal,  if  by  mortal  wound  is  meant  that  the  stronger  prob- 
abilities were  against  a  recovery.  Witness  did  not  at  any  time 
conununicate  to  the  deceased  that  he  would  die. 
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Starkey  v.  The  People. 

Witness  called  again  to  see  the  deceased  on  the  Sunday 
after  the  Saturday  mentioned,  when  the  deceased  went  out  on 
the  porch  for  witness  to  see  him  ;  witness  upbraided  deceased 
for  not  keeping  quiet. 

On   the   next   day,  Monday,  witness  saw  deceased  again — 
and  again  on  the  Wednesday  following   at  which  last 
time  deceased  *came  into  the  next  house  where  witness     [*19] 
was  attending  on  the  boy  mentioned.     Witness  under- 
stood that  on  the  day  before,  which  was  Tuesday,  the  deceased 
had  ridden  to  Shawneetown,  seven  miles  and  back,  on  a  mule. 

The  wound  mentioned  was  in  a  dangerous  place  but  witness 
did  not  communicate  to  the  deceased  anything  about  it,  except 
to  caution  him  to  keep  quiet.  The  weather  at  the  time  was 
very  warm,  and  the  deceased  was  very  imprudent  in  riding  to 
Shawneetown  as  he  did. 

Peter  Balder  testiiied  before  the  court,  that  on  the  Tuesday 
following  the  Thursday  on  which  the  deceased  was  wounded, 
he,  the  deceased,  rode  on  a  mule  from  the  Saline  mines  to  Shaw- 
neetown, a  distance  of  six  or  seven  miles,  and  back  again.  This 
was  in  July  or  August,  1854  The  deceased  then  told  the  wit- 
ness that  he  had  come  up  to  testify  against  the  prisoner,  so  that 
if  he  should  die,  it  would  be  known  who  hurt  him.  The  de- 
ceased then  stated  to  Baker  the  circumstances  of  his  injury  and 
that  he  feared  he  should  not  recover. 

Mrs.  l)ay  testified  that  the  deceased  was  a  German,  wording 
at  the  Saline  mines,  and  boarded  at  her  house;  that  the  deceased 
came  home  to  her  house  Avounded  on  the  Thursday  night  as 
mentioned;  that  he  lived  eight  days,  and  died  on  the  next 
Thursday  night,  late  in  the  night.  That  witness  was  from  home 
most  of  the  day  on  the  Thursday  the  deceased  died,  but  got  back 
before  supper.  The  deceased  was  at  supper  and  ate  very  heartily. 
She  saw  nothing  very  unusual  in  his  apj^earance  then — he  went 
up  stairs  to  bed  in  a  room  by  himself,  as  he  had  done  for  several 
nights  before.  Witness  jmX  a  cup  of  water  by  his  bed  and  then 
retired  for  the  night.  The  deceased  made  no  request,  but 
during  the  night  she  heard  him  walking  about  up  stairs  as  he 
had  done  before  since  he  was  wounded.  Witness  always  gave 
deceased  what  he  wanted  during  his  illness.  Witness  said  that 
she  noticed  the  mind  of  deceased  to  change  on  the  Monday 
before  he  died,  but  he  had  his  senses  and  talked  well  enough 
after  Monday  night.  On  that  Monday  night  the  deceased 
came  down  the  stairs  and  passed  through  the  room  where  wit- 
ness was,  without  saying  anything,  and  went  out  of  doors;  he 
soon  returned  with  a  neighbor,  who  asked  what  was  the  matter, 
and  witness  remarked  nothing.  The  neighbor  then  said  Pohl- 
man,  the  deceased,   was   raving;  that  he,  the  deceased,  had 
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imagined  lie  saw  two  men  coming  across  the  liill  witli  a  lantern 
to  beat  liim.  Witness  then  told  the  deceased  that  there  was 
nothing  the  matter  and  to  go  to  bed. 

The  second  assignment  of  error  questions  the  decision  of  the 
court  in  admitting,  as  dying  declarations,  statements  made  to 
Joseph  Eick,  by  the  deceased,  on  the  afternoon  of  the 
[*20]  day  *previou8  to  his  death.  The  evidence  upon  which 
these  statements  were  admitted  was  substantially  the 
same  as  that  upon  which  the  statements  made  to  Izerman  were 
admitted,  with  the  addition  of  the  evidence  of  Eick,  which 
w^as  substantially  as  follows: 

Joseph  JEiclc,  a  German,  and  who  could  not  speak  English, 
testified,  through  an  interpreter,  that  he  had  a  conversation 
with  the  deceased  about  three  o'clock  on  the  Thursday  after- 
noon before  he  died;  that  he  died  the  next  morning  about 
three  or  four  o'clock;  that  deceased  then  told  him  he  had  a 
dangerous  wound  and  must  die;  that  deceased  was  much  fright- 
ened at  the  time,  and  told  witness  that  nothing  could  help  him. 
He  did  not  say  he  wished  to  tell  witness  anything,  but  did 
tell  witness  about  his  hurt;  that  the  conversation  took  place  at 
witness'  house,  about  thirty  yards  from  where  deceased  board- 
ed; that  deceased  did  not  appear  to  be  in  his  senses,  but  was 
only  nervous  and  short  breathed;  that  he  was  in  a  good  deal 
of  fright,  and  said  he  came  for  a  kind  of  relief;  that  deceased 
walked  to  witness'  house  by  himself  and  stayed  there  about 
half  an  hour;  that  when  deceased  left  he  shook  hands  with 
witness  and  said  :  brother,  we  shall  not  meet  any  more,  but  did 
not  say  when  he  expected  to  die. 

This  testimony  was  given  through  interpreters  who  some- 
times differed  in  the  words  used  by  the  witness,  and  the  wit- 
ness, before  he  testified,  was  told  by  the  court  to  give  the 
exact  words  of  deceased,  if  he  could,  and  if  he  could  not, 
to  give  the  substance  of  what  he  said. 

These  two  assignments  of  error  may  be  considered  and  dis- 
posed of  together.  The  statements  of  the  deceased  as  to  the 
cause  of  the  injury  from  which  death  finally  results,  when  dying 
declarations,  within  the  meaning  of  the  law,  are  admitted  in 
evidence  on  the  ground  of  necessity,  and  the  rule  under  which 
they  are  admitted  forms  an  exception  in  the  law  of  evidence. 
The  accused,  under  the  rule,  has  not  the  benefit  of  "meeting 
the  witness  against  him  face  to  face,"  a  constitutional  right  in 
all  criminal  trials  with  this  solitary  exception.  He  is  dejirived 
of  the  security  of  an  oath  attended  with  consequences  of  tem- 
poral punishment  for  ]ierjury.  He  is  deprived  of  the  great 
safeguard  against  misrej)resentation  and  misapprehension — 
the  power  of  cross-examination.     The  evidence  is  hearsay  in 
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its  character;  the  statements  are  liable  to  be  misunderstood  and 
to  be  misrepeated  upon  the  trial,  and  the  evidence  goes  to  the 
jury  with  surroundings  tending  to  produce  upon  the  mind 
emotions  of  deep  sympathy  for  the  deceased,  and  of  involun- 
tary resentment  against  the  accused. 

It  is  vain  to  attempt  to  disguise  the  infirmities  and  imperfec- 
tions of  the  human  mind,  and  its  susceptibility  to  false 
*inipressions,  under  circumstances  touching  the  heart  [*21] 
and  exciting  the  sympathies;  and  the  law  has  wisely, 
in  case  of  dying  declarations,  required  all  the  guaranties  of 
truth  the  nature  of  the  case  admits  of.  The  principle  upon 
which  such  declarations  are  admitted  is:  that  they  are  made  in 
a  condition  so  solemn  and  awful  as  to  exclude  the  supposition 
that  the  party  making  tiiem  could  have  been  influenced  by 
malice,  revenge,  or  any  conceivable  motive  to  misrepresent, 
and  when  every  inducement,  emotion  and  motive  is  to  speak 
the  truth.  In  other  words  in  view  of  impending  death  and 
under  the  sanctions  of  a  moral  sense  of  certain  and  just  retri- 
biition. 

Dying  declarations  are,  therefore,  such  as  are  made  by  the 
party,  relating  to  the  facts  of  the  injury  of  which  he  after- 
Avards  dies,  under  the  fixed  belief  and  moral  conviction  that 
his  death  is  impending  and  certain  to  follow  almost  immediately, 
without  op)portunity  for  repentance,  and  in  the  absence  of  all 
hope  of  avoidance  ;  when  he  has  despaired  of  life  and  looks 
to  death  as  inevitable  and  at  hand.  1  Phillips'  Ev.  235;  Ros- 
coe's  Cr.  Ev.  29,  30,  31 ;  2  Starkie's  Ev.  262 ;  1  Chitty's  Cr. 
Law,  569  ;  2  Russ.  on  Cr.  683,  684  ;  1  Greenleafs  Ev.  156  and 
158  ;  Swift's  Ev.121:;  MclSTally's  Ev.  384  ;  Wharton's  Cr.  Law 
308;  Montgomery  against  The  State,  11  Ohio,  424 ;  State  v. 
Moody,  2  Haywood,  189  ;  Sinith  v.  The  State,  9  Humphrey, 
17  ;  liex  V.  YanButchell,  3  Car.  &  Payne,  495  ;  Nelson  v.  The 
State,  7  Hum]?hrey,  583  ;  McDaniel  v.  The  State,  8  Smedes  and 
Marsh.  415  ;  HilVs  case,  2  Grattan,  608  ;  Campbell  v.  The  State, 
11  Geo.  374 ;  The  People  v.  Knickerljocker^  1  Parker's  Cr. 
P.  306;    The  same  v.  Green,  Ibid.  11. 

It  is  for  the  court  in  the  first  instance  to  determine  upon 
the  admissibility  of  the  declarations,  upon  proof  of  the  condi- 
tion of  mind  of  the  deceased  at  the  time  they  were  made  ;  and 
if  the  proof  does  not  satisfy  the  court  beyond  reasonable 
doubt,  that  they  were  made  in  extremity,  and  that  they  are 
dying  declarations  within  the  law,  they  should  not  be  per- 
mitted to  go  to  tlie  jury.  There  can  be  no  question  that,  tested 
by  the  principles  here  laid  down,  the  declarations  made  by  de- 
ceased to  Izerman,  are  not  dying  declarations,  and  we  proceed 
directly  to  examine  as  to  the  declarations  made  to  Eick. 
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Taking  the  words  of  the  deceased,  that  he  "had  a  daiigerons 
wound  and  must  die,"  and  the  remark,  on  parting  with  Eick, 
"  that  they  wonld  never  meet  again,"  without  looking  to  the 
attending  facts  and  circumstances  we  should  unhesitatingly  con- 
clude that  the  impression  was  upon  his  mind  that  he  soon 
should  die. 

The  mere .  declarations  or  statements  of  the  deceased  as  to 
his  condition  and  expectation  are  not  the  only  test  from  which 
to  ascertain  his  true  state  of  mind  in  this  respect,  but 
[*22]  the"  court  *should  look  not  only  to  his  language  but 
to  all  the  facts  existing  and  surrounding  the  party  at 
the  time,  before  and  after  the  declarations  were  made,  forming 
the  res  gestae  and  tending  to  show  his  true  state  of  mind. 

Words  alone  are  too  uncertain  and  unreliable,  and  recourse 
must  be  had  for  more  satisfactory  elucidation,  to  the  attending 
facts  and  circumstances.  These  are  :  that  the  deceased  had 
received  the  wound  eight  days  previous  to  his  death;  that  on 
the  day  he  was  wounded  he  stated  that  he  must  die;  that  he 
returned  to  his  boarding  place,  and  that  some  three  days  after 
a  physician,  being  in  attendance  on  a  sick  person  near  by,  was 
called  to  see  him;  that  deceased  came  down  stairs  and  met  tlie 
physician;  that  the  physician,  some  four  days  after  the  injury, 
again  saw  deceased,  and  again  on  the  day  before  he  died;  that 
the  physician  did  not  find  the  ordinary  indications  of  a  mortal 
wound,  and  did  not  regard  the  wound  mortal;  that  he  did  not 
inform  deceased  that  his  wound  was  dangerous,  but  u]ibraided 
him  for  imprudence  in  going  about;  that  deceased,  on  the  Tues- 
day preceding  the  Thursday  on  which  he  died,  rode  on  a  mule 
in  very  warm  weather  some  seven  miles  and  back,  and  then 
stated  to  Baker  that  he  feared  he  should  not  recover;  that 
during  his  illness  he  was  accustomed  to  walk  about;  that  on 
the  da}'  before  he  died  he  walked  to  Eick's  and  returned  the 
same  way;  that  the  evening  before  he  died,  and  after  being  at 
Eick's,  he  went  to  sup]:)er  with  the  family  and  ate  very  heart- 
ily; that  he  states!  to  Izerman,  on  the  day  of  the  injury,  that 
he  must  die,  when  all  the  attending  circumstances  exclude  the 
idea  that  he  then  was  without  hope  of  recovery;  that  he 
attempted  no  known  preparation  for  death,  and  made  no 
arrarjgemcnts  concerning  family,  friends,  or  property,  although 
he  had  abundant  opportunity. 

From  all  this  we  do  not  doubt  that  the  deceased,  at  the  time 
he  made  the  statements  to  Eick,  had  serious  fears  that  he  would 
not  recover,  but  that  he  regarded  himself  a  dying  man  and  was 
without  hoj)e  of  recovery,  we  are  not  satisfied,  nor  do  we 
think  the  proof  justified  their  admission  as  dying  declarations. 

The  danger  of  sacrificing  innocence  to  too  great  credulity 
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where  the  human  sympathies  are  wrought  upon,  and  where  the 
evidence,  in  its  very  nature,  must  be  without  the  most  rehaWe 
guaranties  of  truth,  admonishes  us  that  it  is  better  to  err  in 
favor  of  than  against  hfe.  The  third  assignment  of  error  chal- 
lenges the  decision  of  the  Circuit  Court  in  permitting  witnesses 
to  state  the  substance  of  what  the  deceased  said,  as  to  his  appre- 
hensions of  death,  and  in  admitting  the  same  through  interpre- 
ters who  sometimes  differed  in  their  rendition  of  German 
words  into  English.     In  this  we  find  no  error. 

*A  denial  of  testimony  through  the  medium  of  inter-  [*23] 
prefers  where  the  witness  cannot  speak  the  language 
of  the  court,  or  to  require  the  witness  to  give  the  exact  words 
of  another,  would  often  be  equivalent  to  a  denial  of  justice. 
However  desirable  in  a  case  like  this  it  may  be  to  obtain  the 
very  words  of  the  deceased,  and  to  obtain  them  directly  from 
the  witness  who  heard  them  spoken,  to  avoid  misappre- 
hension and  perversion,  yet  such  a  requisition  would  assume  a 
perfection  in  the  administration  of  justice  unattainable  by  hu- 
man tribunals. 

A  conscientious  witness  will  rarely  undertake,  under  oath,  to 
give  the  exact  words  of  another  spoken  at  another  time  and  on 
a  different  and  remote  occasion.  The  substance  of  the  words, 
if  the  exact  words  cannot  be  given,  is  all  the  law  requires. 
Montgoinery  v.  The  State,  11  Ohio,  42-1;  Nelson  v.  The  State, 
13  Smedes  and  Marsh.  500. 

And  this  is  consistent  with  the  analogies  of  the  law  in  proof 
of  admissions  and  confessions.  Iglehart  v.  Jernegan,  16  111. 
513.  The  Circuit  Court  refused  to  allow  the  prisoner  to  prove 
to  the  jury  the  statements  of  the  deceased  as  to  his  apprehen- 
sion of  death,  and  also  to  prove  his  conduct  and  state  of  mind 
at  the  time  of  making  the  declarations,  held  by  the  court  to  be 
dying  declarations.  And  upon  this  decision  arises  the  fourth 
assignment  of  error. 

It  is  admitted  that  it  is  for  the  court,  in  the  first  instance, 
upon  a  preliminary  examination,  to  decide  upon  the  compe- 
tency or  admissibility  of  the  declarations. 

The  declarations,  however,  being  admitted,  the  whole  evi- 
dence, including  that  heard  by  the  court  as  to  the  condition  of 
mind  of  the  deceased  at  the  time  they  were  made,  should  then 
go  to  the  jury,  to  enable  them  advisedly,  and  from  all  the 
lights  the  facts  and  circumstances  afford,  to  determine  upon  the 
credibility,  weight  and  force  of  the  evidence. 

The  condition  and  state  of  mind  of  the  deceased,  with  all 
attending  circumstances  bearingnipon  the  question,  are  proper 
for  their  consideration ;  and  there  is  no  ground  upon  principle 
or  authority  for  excluding  from  theh  consideration  the  state- 
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ments  of  the  deceased  as  to  his  apprehension  of  death,  nor  of 
the  surrounding  circumstances  f orminc;  the  res  gestae,  and  tend- 
ing to  establish  the  existence  or  non-existence  of  that  condition 
of  mind  which  would  constitute  his  statements  as  to  the  cause 
of  the  injury  in  law,  dying  declarations.  1  Greenleaf 's  Ev.  160; 
1  Phillips'  Ev.  238;  2  Starkie's  Ev.  263;  Eoscoe's  Cr.  Ev.  34; 
Lambert  v.  The  State^  23  Miss.  E.  355 ;  NeJson  v.  Tlie  Stat-e, 
13  Smedes  and  Marsh.  506 ;  Stater.  Thcnoley,  4  Harrington,  562. 

It  is  a  legal  maxim,  "  that  the  law  is  for  the  court  and  the 
facts  for  the  jury ;  "  and  as  a  general  rule,  w^here  the 
[*24]  question  ^involves  both  law  and  fact,  the  jury  must  de- 
termine the  question  upon  the  facts  by  them  found, 
under  the  law  as  pronounced  by  the  court,  but  subject  of  ne- 
cessity, to  the  final  judgment  of  the  court  on  motion  for  a  new 
trial. 

From  the  province  of  the  jury  to  determine  upon  the  credi- 
bility, weight  and  effect  of  the  whole  or  any  part  of  the  evi- 
dence, it  follows,  that  they  may  take  into  consideration  the 
state  of  mind  and  actual  condition  of  the  deceased  as  to  his 
apprehensions  of  impending  dissolution,  and  give  to  the  declara- 
tions such  weight  as  to  them  they  seem  to  deserve. 

In  England,  as  late  as  1789,  it  was  held  that  the  question  as 
to  whether  the  declarations  were  dying  declarations,  was  a 
mixed  question  of  law  and  fact  to  be  determined  by  the  jury 
under  the  law  as  given  them  by  the  court,  without  a  ]3relimi- 
nary  examination  and  decision  by  the  court.  Woodcoclih  case, 
Leach's  Crown  Law  500.  Afterwards  it  was  held  to  be  a  ques- 
tion for  the  court  and  not  for  the  jury,  and  to  be  determined 
as  a  mere  question  of  competency.  Melhoiirnt^ s  case,  1  East's 
PI.  of  the  Crown  358. 

The  great  caution  sanctioned  by  the  books  in  regard  to  this 
kind  of  evidence,  would  seem  to  demand  a  rule  of  practice  uni- 
form, free  of  embarrassment  and  nice  distinction,  and  which  in 
its  operation  will  not  deprive  the  jury  of  any  fact  or  circum- 
stance tending  to  enlighten  them  upon  the  main  ]:)oint  of  in- 
quiry— the  guilt  or  innocence  of  the  accused.  We  are  there- 
fore inclined  to  adopt  the  rule  laid  down  in  Camj)bell  v.  The 
State  of  Georgia,  11  Geo.  P.  353;  The  People  v.  Green,  1 
Parker's  Cr.  P.  11 ;  The  State  of  Wisconsin  v.  Cameron,  3 
Chandler's  R.  172,  and  substantially  recognized  in  many  other 
cases,  that  the  question  of  the  competency  of  the  alleged  dy- 
ing declarations  as  evidence,  is  in  the  first  place  to  be  deter- 
mined by  the  court  upon  a  preliminary  examination,  and  the 
declarations  being  admitted  to  the  jury,  it  is  for  them  upon 
consideration  of  the  whole  evidence,  including  that  heard  by 
the  court  upon  the  question  of  competency,  and  in  determin- 
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ing  upon  the  guilt  of  the  accused,  to  take  into  consideration 
the  state  of  mind  of  the  deceased  as  to  his  apprehension  of 
death,  and  iinallj  determine  this,  and  consequently  the  force 
of  the  declaration,  as  any  other  question  of  fact,  under  the  law 
as  given  them  by  the  court. 

It  is  also  assigned  for  error,  that  the  Circuit  Court  heard  the 
evidence  upon  the  preliminary  examination  as  to  the  state  of 
mind  of  the  deceased,  involving  the  admissibility  of  his  declara- 
tions as  to  the  injury,  in  the  presence  and  hearing  of  the  jury, 
and  against  the  objection  of  the  prisoner. 

Upon  this  record  we  are  not  compelled  to  decide  upon  this 
ruling  of  the  court;  but  the  impossibihty  of  knowing 
what  *effect  upon  the  minds  of  the  jury  the  hearing  [*25] 
of  this  examination  might  have,  or  what  tinge  or  color- 
ing it  might  in  their  minds  give  to  other  evidence  against  the 
accused,  in  case  the  declarations  should  not  go  to  them  linally 
as  evidence,  would  suggest  the  propriety  of  sending  the  jury 
out  in  charge  of  a  sworn  officer,  pending  this  examination. 

And  this  practice  has  been  approved  wherever  the  question, 
to  our  knowledge,  has  arisen.  HilVs  case,  2  Grattan,  611 ; 
Smith  V.  The  State,  9  Humphrey  IT. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

ScATES,  C.  J.  I  am  of  opinion  that  the  evidence  on  the 
preliminary  examination  before  the  court  was  sufficient  to  show 
the  competency  of  the  statements  of  deceased  last  made,  as  dy- 
ing declarations. 

It  is  with  great  doubt  and  hesitancy  that  I  concur  in  admit- 
ing  the  same  facts,  circumstances  and  declarations  of  the 
deceased,  offered  to  the  court,  on  the  questions  of  competency, 
to  be  again  proven  before  the  jury,  for  the  purpose  of  im- 
peaching the  testimony  of  deceased,  by  showing  the  non  exist- 
ence of  the  very  point  determined  by  the  court  on  the  ques- 
tion of  competency;  that  the  deceased  made  them  under  the 
conscientiousness  and  apprehension  of  impending  dissolution, 
which  is,  in  law,  substituted  for  an  oath.  1  regard  the  con- 
trary doctrine  to  be  supported  by  the  current  of  authorities 
and  general  practice,  but  put  my  concurrence  in  the  authorities 
cited,  and  the  opinion  of  the  court  ujDon  a  tender  regard  for 
life. 
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Oliver   C.    Yaklaistdingham,   Plaintiff   in  Error,  v. 
Ebenezer  Z.  E.YAiSr,  Surviving  Assignee,  cfec. 

Error  to  Gallatin. 

Faille  ov  consideration — Pleading. — A  plea  of  failure  of  consider- 
ation should  set  out  what  the  consideration  was,  or  in  what  particular  it 
failed. 

Issue — Pleading — ^Bar. — Whatever  the  parties  choose  to  present  in  issue, 
by  their  pleadings  and  proofs,  whether  of  law  or  fact,  ought  to  conclude 
them  from  another  suit,  if  such  pleadings  and  proofs  present  the  merits  of 
the  controversy. 

Demurrer — Judgment  on — ^Wiien  a  bar. — A  demurrer  to  a  good  plea 
in  bar  will  estop  a  plaintiff  from  raising  the  same  issue  in  another  suit. 

A  judgment  upon  a  demurrer,  for  defect  in  the  pleadings,  will  not  bar 
another  action  for  the  same  cause. 
[*26]        *When,  by  a  defect  in  pleading,  the  merits  of  an  action  or  de- 
fense wei-e  not  presented,  a  plea  of  former  recovery  will  not  be  a  bar 
to  a  second  action. 

But  if  the  cause  of  action  is  well  set  forth,  and  a  judgment  proceed  upon 
the  ground  that  the  action  will  not  lie.  the  party  will  be  concluded  and 
barred  by  the  issue  of  laws  raised  by  his  pleading. 

This  cause  was  tried  before  Baijgh,  Judge,  without  the  in 
tervention  of  a  jury,  at  December  term,  ISSi,  of  the  Gallatin 
Circuit  Court.  Yerdict  and  judgment  for  plaintiff  in  the 
court  below.  The  defendant  below  brought  the  cause  to  this 
court  and  assigned  errors. 

IST.  L.  Fkeeman  and  W.  H.  Underwood,  for  Plaintiff  in 
Error. 

Cited:  Pleading,  25  111.  131.  Failure  of  consideration,  64  111.  370; 
Reft  acljudkata.     69  III.  461. 

Judgment  on  demurrer,  ivhen  a  bar  to  a  subsequent  action. 

Where  the  merits  of  a  case  have  been  passed  upon  on  demurrer  the 
judgment  thereon  may  be  pleaded  in  bar  in  a  subsequent  suit  between  the 
same  parties  or  their  privies  for  the  same  cause.  Bouchand  v.  Dias,  3 
Ben.  2SS;  IVi  I  son.  v.  Rajj,  24  Tnd.  156;  Gray  x.  Gray,  34  Ga.  499: 
Perkins  v.  Moore,  16  Ala.  17  ;  Robinson  v.  Howard,  5  Cal.  428.  Where 
a  demurrer  is  sustained  because  of  an  omission  in  the  declaration,  which 
is  supplied  in  a  subsequent  action,  the  judgment  on  the  demurrer  is 
no  bar.     Gould  v.  Evansville,  etc.,  R.  R.  Co., ^91  U.  S.    626. 

Where  the  complaint  in  the  first  action  contained  sufficient  averments 
as  to  plaintiff's  title  and  defendant  demurred  because  of  defects  in  the 
other  averments,  judgment  in  his  favor  thereon  is  not  a  bar  to  the  subse- 
quent action.  To  make  it  a  bar  the  circumstances  must  be  such  that  the 
plaintiff  might  have  recovered  in  the  first  action  for  the  same  cause  of  ac- 
tion alleged  in  the  second.     Stoivell  v.  Chamberlain,  60  N.  Y.   272. 

Vv''her(!  demurrer  for  matter  of  substance  is  sustained  the  judgment  there- 
on may  be  pleaded  in  bar  of  another  action.    Di.ron  v.  Zadclc,  59  Tex.  629. 

A  judgment  on  demurrer  to  a  bill  for  want  of  equity  "  that,  under  tlie 
10 
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W.  Thomas,  for  Defendant  in  Error, 

This  was  an  action  of  deM^  commenced  in  the  Gallatin  Cir- 
cuit Court,  by  foreign  attachment,  at  the  suit  of  Ryan,  surviv- 
ing assignee  of  the  Bank  of  Illinois,  against  Yanlandingham 
upon  two  promissory  notes  for  $2,000  each. 

The  defendant  below  tiled  twelve  pleas  in  bar.  The  fourth 
plea  sets  forth  that  there  was  no  consideration  for  the  execu- 
tion of  the  notes  sued  on.  To  which  there  was  a  demurrer 
overruled,  and  a  replication,  that  the  notes  "  were  not  made 
for  no  consideration."  To  this  replication  there  was  a  de- 
murrer. 

The  fifth  plea  sets  forth  a  suit  on  the  same  notes  in  the 
Circuit  Court  of  Yanderbnrg  county,  Indiana,  and  a  judgment 
therein  in  favor  of  the  defendant  below.  To  this  plea 
there  was  a  demurrer,  which  was  sustained. 

The  seventh  plea  sets  up  the  same  matter  as  the  fifth, which 
was  also  demurred  to,  and  the  demurrer  sustained. 

The  eighth  plea  sets  up  that  the  notes  sued  on  were  stock 
notes,  and  that  there  were  no  debts  nor  causes  of  action  exist- 
ing, at  the  commencement  of  the  suit,  against  the  Bank  or  the 
assignees.  To  this  plea  there  was  a  replication  admitting  that 
the  notes  were  stock  notes,  but  denying  that  there  were  no 
debts  owing  by  the  Bank  or  the  assignees.  To  the  replication 
there  was  a  demurrer,  which  was  carried  back  and  sustained  to 
the  eighth  iDlea. 

The  tenth  plea  sets  up  a  former  recovery  upon  the  same 
notes  in  St.  Clair  county.  To  this  plea  two  replications  were 
filed — First,  nul  tiel  record.  Second,  setting  up  specially  that 
the  St.  Clair  judgment  was  under  foreign  attachment  levied 
on  real  estate,  without  service  or  appearance.  To  this  last  rep- 
lication a  demurrer  was  overruled. 

The  ninth  plea  sets  up  a   prior  suit  on   the   same   notes  in 

iUegations  of  fact  fherein  contained,  the  complainant  was  not  entitled  to 
the  relief  prayed  for  or  any  other  relief,  "  is  a  bar  to  a  subsequent  action 
between  same  parties  on  same  subject-matter.  Smith  v.  Hornshjj,  70 
Ga.  552.     Compare  Lockett  v.  Lindsay,  1  Idaho  N.  S.  324. 

A  judgment  upon  demurrer  is  a  ba-r  to  another  action  between  the  same 
|.iarties  upon  the  facts,  the  sufficiency  of  which  was  put  in  issue  by  the 
demurrer.     Feltv.  Ti(rmrre,AS  la.  397.  / 

A  judgment  on  demurrer  is  equally  conclusive  by  way  of  estoppel,  of 
the  facts  confessed  by  the  demurrer,  as  a  verdict  finding  the  same  facts,  and 
facts  thus  established  can  never  afterward  be  contested  between  the  same 
parties  or  those  in  privity  with  them. 

Nispel  V.  La2)arle,  74  111.  306.  See  further,  Snwlley  v.  Edey,  19 
111.  207;  Price  r.  Bonnifield,  2  Wy.  80;  Miirdock  v.  GaskUJ,  7 
Baxter,  (Tenn.,)  22;  Bonnifehl  v.  Price,  1  Wy.  223;  Los  Avgeles  v. 
Melius,  68  Cal.  16;  59  Cal.  444;  Dettrick  v.  Sharrar,  95  Pa.  St.  521. 
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the  Circuit  Court  of  Yanderburg  county,  Indiana,  and 
[*27]  judgment  *thei'ein  in  favor  of  defendant  below.  To  this 
plea  a  demurrer  was  sustained. 
The  thirteenth  plea  sets  up  a  prior  suit  upon  the  same  notes, 
and  shows  a  final  judgment  in  favor  of  the  defendant  below 
upon  demurrer.  To  this  plea  there  was  a  demurrer,  which 
was  overruled.  The  plaintiff  below  then  filed  two  replications 
to  the  thirteenth  plea.  First,  mil  tiel  record.  Second,  admit- 
ting the  proceedings  inthesuitin  Yanderburg  county,  Indiana, 
alleging  that  the  decision  was  upon  a  special  demurrer  to  the 
complaint  of  the  plaiutifE  in  that,  suit;  that  there  was  no  issue 
of  law  or  fact  formed,  nor  any  judgment  or  trial  upon  the 
question  whether  the  defendant  owed  the  debt.  There  was 
a  demurrer  to  the  two  replications,  and  the  demurrer  over- 
ruled. The  defendant  below  then  filed  rejoinders  to  said  rep- 
lications. To  the  iirst,that  there  was  such  a  record,  etc.,  and  to 
the  second  replication  re-affirming  in  general  the  thirteenth 
plea.  To  the  rejoinder  to  said  second  replication  there  was  a 
demurrer,  and  that  demurrer  was  sustained.  Said  rejoinder 
was  afterwards  amended,  and  again  a  demurrer  was  sustained 
to  it. 

During  the  trial  the  plaintiff  below  offered  in  evidence  a 
schedule  of  debts  assigned  by  the  Bank  to  A.  G.  Caldwell, 
which  showed  that  the  notes  sued  on  were  by  that  instrument 
assigned  to  said  Caldwell  alone,  and  his  receipt  is  attached  to 
the  same,  and  the  same  is  certified  by  the  president  and  cash- 
ier. To  this  evidence  the  defendant  objected,  and  the  court 
overruled  the  objection  and  the  defendant  excepted. 

The  plaintiff  below  also  offered  in  evidence  two  promissory 
notes  made  by  Yanlandingham  to  the  Bank,  upon  which  there 
was  no  assignment.  The  court  received  them  against  objec- 
tion and  the  defendant  excepted. 

The  plaintiff'  below  offered  in  evidence  a  deed  of  assignment 
from  the  Bank  to  Caldwell  and  Ryan,  bearing  date  on  the 
same  day  with  the  schedule  or  transfer  of  the  notes  sued  on,  to 
Caldwell,  which  deed  pur^^orts  to  assign  to  Caldwell  and  Ryan 
all  the  personal  estate,  rights,  and  credits,  notes,  bonds,  judg- 
ments and  debts  of  every  kind  due  to  said  Bank  at  Shaw- 
neetown,  and  the  branch  at  Lawrenceville.  The  court  over- 
ruled the  defendant's  objection  to  said  deed  of  assignment  and 
allowed  the  same  to  be  read  in  evidence,  to  which  the  defend- 
ant excepted. 

ScATES,  C.  J.  Of  the  twenty  assignments  of  error,  we  shall 
only  notice  such  as  are  deemed  necessary  to  a  determination  of 
this  case. 
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The  first  and  second  assignments  of  error  are  not  sustainable, 
and  were  abandoned  on  the  argument. 

The  questions  raised  upon  the  admissibility  of  the 
schedule  *and  assignment  of  the  bank  to  assignees,  we     [*28] 
think  were   without  foundation.     The  demurrer  was 
properly  sustained  to  the  sixth  plea,  for   it  alleged  a   failure 
of  consideration,  without  setting  forth  what  the  consideration 
was,  or  in  what  pai'ticular  it  failed. 

The  principal  question  presented  by  the  record  is  upon  a 
former  recovery  ;  and  this  is  set  up  in  five  different  pleas.  The 
fifth,  seventh,  ninth  and  thirteenth  set  up  a  recovery  by  de- 
fendant, in  a  suit  by  attachment  against  him,  in  Yander- 
burg  county,  Indiana  ;  and  the  tenth  a  recovery  against  him 
by  attachment,  in  St.  Clair  count}^,  Illinois.  The  fifth, 
seventh  and  tenth  pleas  may  be  laid  out  of  view,  as  there 
are  not  sutiicient  averments  to  present  a  good  bar;  so,  in- 
deed, we  may  waive  any  consideration  of  the  ninth,  as  the 
thirteenth  embraces  more,  and  the  questions  are  more  fully 
presented  in  it,  and  the  replication  thereto  and  rejoinder. 

Upon  this  point  the  general  maxim  of  law  is,  expedit 
reijpublicm  ut  fit  finis  litium,  and,  therefore,  neino  debet  his 
vexari  jpro  una  et  eadeyn  causa.  One  application  of  the  first 
is  found  in  the  limitation  of  actions ;  and  the  last  is  enforced 
by  holding  judgments  to  bar  a  second  suit  for  matters 
litigated  and  settled  in  the  first.  There  is  great  uniformity 
in  the  adoption  of  the  rule  by  the  courts,  but  more  or  less 
diversity  in  its  application  under  different  states  of  2:)leading, 
and  to  particular  issues  and  the  varying  facts  involved  in  their 
investigation. 

There  are  a  few  cases  in  which  the  courts  have  taken  nice 
distinctions,  apparently  to  enable  parties  to  investigate  anew 
matters  neglected  informer  trials.  Such  was  the  case  of  8ed- 
don  et  al.  v.  Tutop,  6  Term  R.  607,  and  in  which  Lord  Ken- 
yon  admits  "that  it  is  a  question  of  great  delicacy.  We  must 
take  care  not  to  tempt  persons  to  try  experiments  in  one  ac- 
tion, and  when  they  fail,  to  suffer  them  to  bring  actions  for 
the  same  demand."  So  in  Smith  v.  Whiting,  11  Mass.  R. 
445,  and  Bavee  v.  Farmer,  4  Term  146,  and  GolightlyY.  Jel- 
liooe,  in  note  "a"  of  same  case,  where  proofs  were  allowed  to 
show  that  the  matters  apparent  upon  the  face  of  the  record 
and  submissions,  were  really  not  investigated.  But  a  stricter 
rule  was  applied  in  Markham  v.  Middleton,  2  Strange  R. 
1259 ;  Outram  v.  Moreiaood,  3  East  R.  346 ;  The  King,  on 
the  prosecution  of  Smith  v.  Taylor,  3  Barn.  &  Cress.  R.  502, 
(10  Eug.  C.  L.  R.  231 ;)  Hess  Kvr.  v.  HeeUe,  6  Serg.  c%  Raw. 
R.  58 ;  LoringY.  Mansfield,  17  Mass.  R.  394';  Ramsey  &  Vather 
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V.  Jlerndon,  1  McLean  E,.  450.  And  this  rule,  in  its  greater 
strictness,  seemed  to  be  approved  in  Gray  et  al.  v.  Glllilarh  et 
al.,  15  Ills.  H.  454.  But  we  do  not  sanction  tlie  technical  dis- 
tinction which  makes  a  former  recovery  a  bar  only  when 
pleaded  as  an  estoppel;nor  would  w^e  feel  justified  to  fol- 
[*29]  low  ^^'/'^e/iv.  6V<^/'^',  5  DeiiioR.  505,  and*othersof  that 
class  of  decisions,  which  would  exclude  ]Darol  evidence, 
notcontradictory  of  the  record,to  show  what  was  included  within 
and  investigated  on  the  trial  of  the  issue,  or  that  the  merits  were 
not.  In  a  great  many  cases  the  face  of  the  record  does  not. 
show  the  full  and  true  state  of  the  controversy  and  the  matters 
investigated.  Wood  v.  Jackson^  8  'Wend.  R.  35,  43  et  seq  ; 
and  parol  evidence,  must  be  admitted  to  supply  what  is  not 
shown,  or  the  same  matters  might  be  litigated  repeatedly.  But 
when  the  whole  is  fully  presented  by  the  record  and  parol 
proofs,  it  is  quite  another  view  of  it,  to  allow  one  of  the  par- 
ties to  go  on  and  show  by  parol,  that  a  part  of  the  case  pre- 
sented by  the  pleadings  was  not  investigated,  or  that  the  ver- 
dict or  judgment  was  found  or  rendered  upon  a  particular 
portion  of  the  facts,  or  one  of  the  several  issues  of  law  or  fact. 
In  the  above  case  of  WoodY.  Jackson^  the  Chancellor  said: 
"The  court  will  never  go  into  an  examination  of  the  jurors  in 
the  former  cause,  to  ascertain  upon  what  ground  their  A^erdict 
was  pronounced  ;  "  see  also,  Lawrence  v.  Hunt,  10  Wend.  E.. 
86.  And  tills,  in  principle,  was  a])plied  to  the  oral  examina- 
tion of  the  justice,  as  to  what  judgment  he  intended  to  enter. 
Zinvmerman  v.  Zimmerman,  15  Ills.  R.  84.  This  court,  in 
that  case,  sanctioned  the  general  doctrine  that  a  former  recov- 
ery will  constitute  a  bar  of  the  same  causes,  as  between  parties 
and  privies,  where  the  court  had  jurisdiction  general  or 
special.  If,  then,  neither  the  judge  nor  jurors  can  be  called 
to  show  what  portion  of  the  case  constituted  the  ground  of 
decision,  neither  should  other  witnesses.  What  parties  choose 
to  present  in  issue,  of  law  or  fact,  by  their  pleadings  and 
proofs,  ought  to  conclude  them  from  another  suit.  This  is 
true  of  issues  of  law,  uj^on  demurrer,  as  well  as  of  fact ;  Bi'rck- 
head  V.  Brown,  5  Sandf .  R.  147  et  seg.  /  Lamjpen  v.  Iledgewin, 
1  Mod.  R.  207. 

Such  is  the  general  doctrine,  and  the  projier  mode  of  pre- 
senting the  question  of  identity.  But  when  we  come  to  in- 
quire into  what  matters  are  barred,  we  lind  the  bar  confined  to 
those  issues  and  facts  which  ju'esent  the  merits  of  the  contro- 
versy.     Wilbur  V.  Gihnore,  21  Pick.  253. 

This  presents  another  distinction  as  to  how  far  particular 
issues  of  fact,  and  trials  of  them,  may  include  the  merits  of  the 
controversy;  and  to  what  extent  the  bar  will  operate  upon  the 
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subject  of  controversy  when  tlie  pleadings  present  only  certain 
issues  of  law,  upon  whicli  judgment  is  rendered.  As  tlie  ques- 
tion is  raised  here  as  one  of  the  latter  kind,  upon  demurrer, 
I  shall  confine  the  investigation  to  the  latter  class  of  authorities. 

Upon  this  point  the  authorities  agree  that  a  judgment  upon 
a  demurrer  for  defect  in  the  pleadings  will  not  bar 
another   *action  for   the   same    cause.      LamjX'n,   v.     [*30] 
IledqeiDin^  1  Mod.  E.  20T;  Gilman  v.  Hives,  10  Pet. 
E.  3U1;    Wilbur  v.  Gilmore,  21  Pick.  E  253. 

So  if  the  plaintiff  be  non-suited  for  want  of  proof,  or  because 
his  allegata  and  ^probata  do  not  agree,  or  for  any  other  cause, 
as  by  agreement  after  trial  of  the  merits.  Knox  v.  ^Yaldo- 
horough,  5  Maine  E.  185. 

So  if  plaintiff"  mistake  his  cause  of  action — and  for  which 
cause  a  denmrrer  is  sustained.     21  Pick.  E.  253. 

These  decisions  proceed  upon  the  ground  that  the  judgment 
w^as  upon  defects  in  the  pleadings  to  present  the  merits  of  the 
cause  of  action  or  defense;  and  consequently  such  judgment 
will  not  bar  an  investigation  of  the  true  merits  of  the  contro- 
versy in  another  action.  But  at  the  same  time  if  a  demurrer 
is  put  in  to  a  good  plea  in  bar,  it  will  estop  the  plaintiff,  al- 
though his  declaration  is  defective — because  his  demurrer  con- 
fesses the  grounds  of  defense.     1  Mod.  207;  10 'Pet.  301. 

So  under  this  last  state  of  the  pleadings  it  will  de]3end  upon 
the  sufficiency  of  the  plea,  and  not  the  declaration,  whether  the 
judgment  will  operate  as  a  bar  or  estoppel. 

But  we  are  not  to  be  understood  as  saying  that  a  judgment 
upon  a  demurrer  to  the  declaration,  or  sustained  to  the  decla- 
ration, can,  in  no  case,  operate,  or  be  pleadable  in  bar  as  an 
estoppel.  For  it  may  be  that  the  cause  of  action  is  well  set 
forth — and  the  judgment  proceed  upon  the  ground  that  the 
cause  is  not  sufficient  to  sustain  an  action.  I  should  hold  such 
judgment  a  bar  to  another  action  varying  the  statement  and 
allegations — or  changing  even  the  form  of  the  action.  Such 
decision  would  be  upon  the  merits,  and  very  right  set  up — and 
may  as  well  be  determined,  concluded  and  barred  on  an  issue 
of  law  by  demurrer,  as  upon  an  issue  of  fact. 

Such  seems  to  me  to  be  the  issues  of  law  presented  by  the 
thirteenth  plea,  and  the  replication  and  rejoinder. 

Although  the  suit  was  by  foreign  attachment  and  construct- 
ive service,  the  defendant  subjected  himself  personally  to  the 
jurisdiction  of  the  court  by  authorizing  his  appearance,  and 
demurring  to  the  declaration.  So  a  general  judgment  in  per- 
sonam could  have  been  rendered  in  that  cause  against  either 
party,  and  binding  and  conclusive  of  such  matters  as  were  pre- 
sented.    After  showing  this  state  of  facts,  the  plea  sets  forth  a 
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demurrer  to  that  action,  with  causes,  a  part  of  wliich.  if  true, 
show  that  the  plaintiff  had  no  cause  of  action,  no  right  to  sue 
upon  the  notes,  because  the  notes  were  void;  and  avers  that  the 
very  right  of  action  and  merits  were  presented,  tried  and  deter- 
mined upon  that  issue.     The  plea  seems  to  be  sufficient,  and 

plaintiff  should  have  taken  issue  upon  it.     He,  how- 
[*31]      ever,  *replied  that  no  issue  was  made  or  tried  upon 

the  fact  of  the  indebtedness  and  detention  of  the  debt. 
The  rejoinder  reasserts  the  allegations  of  the  plea,  and  to  this 
the  demurrer  was  sustained.  If  all  the  allegations  and  aver- 
ments of  the  plea  are  true,  the  demurrer  in  the  former  suit 
admitted  the  main  facts,  but  presented  the  broad  question  that 
there  could  be  no  indebtedness  under  those  facts,  and  that  the 
court  so  held.  Under  this  view  of  the  facts  put  in  issue  by  the 
plea,  the  plaintiff  should  have  taken  issue  by  nv2  tiel  Tecord 
alone,  as  in  his  first  replication.  His  second  replication  was 
faulty,  in  merely  traversing  a  part  of  the  facts  of  the  plea,  in- 
stead of '  denying  the  existence  of  such  a  record.  The  de- 
murrer should  have  been  sustained  to  the  replication.  In  this 
the  court  erred.  The  eighth  plea  is  good,  and  the  denmrrer 
was  improperly  carried  back  and  sustained  to  it.  The  plea 
sets  up  as  a  defense  that  there  were  no  debts  or  causes  of  ac- 
tion existing  against  the  President,  Directors  &  Co.  of  the 
bank,  or  against  the  assignees  at  the  commencement  of  this  suit. 
The  ninth  section  of  Act  of  1845,  p.  247,  contemplates  a  liabil- 
ity of  the  stockholders  upon  their  stock  notes,  and  their 
coercive  collection  by  the  assignees  as  long  as  there  may  be 
liabilities  of  the  bank  to  pay.  If  there  be  any  such  liabilities 
unpaid,  whether  it  exist  as  a  debt  or  cause  of  action  against  the 
president  and  directors,  or  the  assignees,  an  action  will  lie. 
The  board  of  directors  was  dissolved;  they  neither  owe,  nor 
can  be  sued  as  such ;  so  the  assignees  may  as  such  owe  and  be 
sued  on  many  liabilities,  and  these  liabilities  may  subsist  as 
debts  against  the  institution,  and  be  entitled  to  payment  out  of 
its  assets,  including  these  stock  notes.  The  assignee  should 
therefore  have  taken  issue  upon  the  facts  alleged  in  this  plea. 
Judgment  reversed  and  cause  remanded  for  further  plead- 
ing. 

Judgment  reversed. 
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Laban   G.    Eussell,  Plaintiff  in  Error,  v.  Edwakd 
Picketing,  Defendant  in  Error. 

Error  to  Edwards. 

Certioraki. — The  application  for  a  certiorari  to  take  an  appeal  from  a 
judgment  rendered  before  a  justice  of  the  peace,  must  show  the  facts  re- 
quired by  the  statute;  the  allegations  of  the  petitioner  showing  his  conclusion 
will  not  be  sufficient. 

Sunday — Appeal. — Clerks  of  the  Circuit  Court  are  not  bound  to  take  ap- 
peals on  Sunday. 

The  opinion  of  tlie  court  furnishes  a  statement  of  the 
case. 

*The  decision  of  the  Circuit  Court  was  made  by  [*32] 
Maeshall,  Judge,  at  September  term,  1852. 

C.  H.  Constable,  for  Plaintiff  in  Error. 

E.  S.  InTelsok,  for  Defendant  in  Error. 

Skinnee,  J.  Pickering,  on  the  28th  day  of  July,  1851,  be- 
fore a  justice  of  the  peace  of  Edwards  county,  recovered  a 
judgment  against  Eussell  for  sixteen  dollars.  Eussell,  after 
the  expiration  of  twenty  days  from  the  rendition  of  the  judg- 
ment, removed  the  cause  into  the  Circuit  Court  by  certiorari. 
The  Circuit  Court  dismissed  the  certiorari  for  want  of  a  suffi- 
cient petition. 

To  entitle  a  party  to  this  mode  of  appeal,  under  the  statute, 
the  petition  must  set  forth  and  show  upon  the  oath  of  the  ap- 
plicant, that  the  judgment  before  the  justice  of  the  peace  Was 
not  the  result  of  negligence  of  the  party;  that  the  same  is  un- 
just and  erroneous ;  and  that  it  was  not  in  the  power  of  the 
party  to  take  an  appeal  in  the  ordinary  way.  These  three  facts 
must  be  shown  by  the  petition,  not  merely  alleged,  as  a  con- 
clusion of  the  party. 

The  petition,  in  this  case,  does  not  attempt  to  show  diligence 
in  defending  the  suit  before  the  justice,  nor  an  excuse  for  not 
making  such  defense.  The  petition  alleges  as  excuse  for  not 
taking  an  appeal  in  the  ordinary  way,  that  on  the  sixteenth 
day  of  August,  1851,  petitioner  went  to  the  office  of  the  justice 
and  prayed  an  appeal  to  the  Circuit  Court,  and  tendered  one 
"Walker  as  his  security  ;  that  said  Walker  was  possessed  of  one 

Cited:  23  111.  277  [337];  78  111.  392. 
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wagon  of  the  value  of  forty  dollars,  one  horse  of  the  value  of 
seventy  dollars,  one  horse  of  the  value  of  forty  dollars,  cattle 
of  the  value  of  twenty  dollars,  sheep  of  the  value  of  ten  dol- 
lars, hogs  of  the  value  of  forty  dollars,  together  with  farming 
Implements,  crops,'and  so  forth,  and  of  a  very  valuable  farm; 
that  the  justice  refused  to  approve  the  security  offered,  alleg- 
ing for  cause  that  the  same  was  insufficient ;  that  petitioner,  on 
the  17th  day  of  August,  1851,  being  Sunday,  went  to  the  clerk 
of  the  Circuit  Court  of  Edwards  county  and  prayed  an  appeal, 
and  tendered  one  Rosevalt  as  his  security,  and  that  said  clerk 
refused  to  do  the  business  on  Sunday. 

It  is  the  duty  of  a  justice  of  the  peace,  in  case  of  appli- 
cation for  appeal  from  judgments  rendered  by  him,  to  require 
sufficient  security  in  the  appeal  bond,  and  he  is  required  to 
ap]u-ove  of  such  security  as  he  receives.     R.  S.  324,  sec.  60. 

For  aught  that  appears  by  the  petition,  Walker's  property 

might  not  have  been  within  the  county,  or  State  ;  or  he  may 

have  been  so  largely  indebted  as  to  have  rendered  the 

[*33]     security  "^too  precarious  for  official  approval.     Clerks 

of  the  circuit  courts  are  not  bound  to  take  appeals  on 

Sunday  in  the  absence  of  statutory  requisition. 

Judgment  affirmed. 


Thomas  S.  Ridgway  et.  al.,   Plaintiffs   in  Error,  v. 
Job  Smith,  Defendant  in  Error. 

E?'ror  to  Gallatin. 

Attachment — Affidavit — Pleading. — Where  an  affidavit  for  an  at- 
tachment allegfes  that  a  defendant  is  about  to  remove  his  property  from  this 
State  to  the  injury  of  the  plaintiff,  and  this  allegation  is  traversed  by  a  plea 
in  abatement,  it  is  not  error  on  the  trial  of  such  a  plea  to  instruct,  that  un- 
less the  jury  believe,  from  the  evidence,  that  the  defendant  was  at  that  time 
about  to  remove  his  property  as  alleged,  that  they  should  find  for'  the 
defendant. 

Such  a  plea  should  conclude  to  the  country,  and  a  common  similiter  forms 
the  issue  ;  the  burden  of  proof  is  on  the  plaintiff  to  maintain  the  allegation 
of  his  affidavit ;  and  if  the  verdict  is  for  the  defendant,  the  writ  is  quashed, 
and  he  is  out  of  court. 

The  opinion  of  the  court  gives  a  statement  of  the  case. 
The  plea  was  tried  before  Baugh,  Judge,  and  a  jury,  at  No- 
vember term,  1854,  of  the  Gallatin  Circuit  Court.  The  jury 
found  for  the  defendant.  The  court  awarded  him  costs,  and 
quashed  the  writ  of  attachment.  The  plaintiffs  below  excepted 
and  assigned  errors. 
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Riclgway  et  al.  v.  Smith, 
Thomas  and  Oustey,  for  Plaintiffs  in  Error. 
]^ELS0N  and  Marshall,  for  Defendant  in  Error. 

Skinnek,  J.  Peoples  and  Ridgway  sued  out  of  the  Gallatin 
Circuit  Court  a  writ  of  attachment  against  the  estate  of  Smith. 
The  writ  was  levied  on  a  flatboat  loaded  with  corn,  and  served 
on  Smith  by  reading. 

The  affidavit  alleged  an  indebtedness  from  Smith  to  Peoples 
and  Eidgway  of  $1,350,  and  that  Smith  was  about  to  remove 
his  property  from  this  State,  to  the  injury  of  Peoples  and 
Ridgway.  ' 

Smith  appeared  and  filed  his  plea  in  abatement,  traversing 
the  allegation  of  the  affidavit,  that  he  was  about  to  remove  his 
property  from  this  State  to  their  injury. 

Upon  this  plea  an  issue  to  the  country  was  formed,  and  the 
jury  found  the  issue  for  the  defendant,  Smith. 

*The  court  refused  to  instruct  the  jury,  at  the  re-  [*34] 
quest  of  Peoples  and  Eidgway,  that  unless  they  be- 
lieved from  the  evidence,  that  Smith,  at  the  time  of  suing  out 
the  writ,  was  not  about  to  remove  his  property  from  this 
State  to  the  injury  of  Peojiles  and  Eidgway,  they  should  find 
for  the  plaintiffs.  But,  at  the  request  of  Smith,  the  court  in- 
structed the  jury  that  unless  they  believed  from  the  evidence 
that,  at  the  time  of  suing  out  the  writ.  Smith  was  about  to  re- 
move his  property  from  this  State  to  the  injury  of  Peoples 
and  Ridgway,  they  should  find  for  the  defendant. 

The  evidence  preserved  in  the  bill  of  exceptions  shows  that 
Smith  had  long  resided  in  Gallatin  county ;  that  he  car- 
ried on  the  saddlery  business,  and  was  in  the  habit  of  trading 
for  produce  and  taking  the  same  to  New  Orleans  for  market ; 
that  he  was  about  to  depart  with  his  flatboat  and  cargo  of  corn 
for  New  Orleans,  at  the  time  of  the  issuing  of  the  writ,  with 
the  intention  of  selling  the  same  there  and  returning  home 
with  the  proceeds  ;  that  he  was  largely  in  debt,  and  that  his 
property  in  Gallatin  county,  exclusive  of  the  flatboat  and 
cargo,  was  insufficient  to  pay  his  debts. 

Peoples  and  Ridgway  excepted  to  the  ruling  of  the  court 
upon  the  insti-uctions,  and  moved  for  a  new  trial,  which  mo- 
tion the  court  overruled,  and  rendered  judgment  against  the 
plaintiffs  for  costs. 

We  think  there  is  no  error  in  the  record.  The  statute 
provides,  "  that  in  case  any  plea  in  abatement  traversing  the 
facts  in  the  affidavit  shall  be  filed,  and  a  trial  shall  be  had 
thereon,  if  the  issue  shall  be  found  for  the  defendant,  the  at- 
tachment shall  be  quashed." 
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This  plea  traversing  the  facts  in  the  affidavit  alleged,  should 
conclude  to  the  counti'y,  and  the  connnon  similiter  only  is  re- 
quired to  form  a  complete  issue  of  facts.  The  burden  of  proof 
upon  this  issue  is  on  the  plaintiffs ;  and  the  court  therefore 
did  not  err  in  refusing  the  instruction  on  the  part  of  the 
plaintiffs  below. 

The  motion  for  a  new  trial  was  properly  overruled.  It  is 
not  every  removal  of  one's  property  from  the  State  that 
will  entitle  the  creditor  to  the  writ  of  attachment.  The  in- 
tended removal  must  be  to  the  injury  of  the  creditor,  and  it  did 
not  follow  that  because  Smith  was  about  to  remove  his  flat- 
boat  and  cargo  from  the  State  for  the  purpose  of  sale,  and 
with  the  intention  of  returning  with  the  proceeds,  that  such 
removal  was  to  the  injury  of  Peoples  and  E-idgway.  This 
might  have  been  and  probably  w^as  necessary  to  ^enable  him  to 
pay  their  debt ;  and  if  so,  could  not  be  to  their  injury. 

The  statute  should  not  be  so  construed  as  to  interrupt  or 
discourage  the  ordinary  commerce  of  the  country, 
[*35]  or  to  enable  one  *creditor,  to  the  exclusion  of  others, 
to  seize  and  appropriate  to  the  satisfaction  of  his  debt, 
the  effects  of  an  honest  but  embarrassed  and  struggling  debtor. 
This  is  the  construction  given  the  statute  in  the  case  of  W/iit-e 
et  al.  V.  Wilson^  5  Gil.  21,  and  we  concur  in  the  opinion  of 
that  case. 

The  plaintiffs,  however,  contend  that  the  effect  of  the  find- 
ing for  the  defendant  on  the  issue  was  only  to  release  the 
property  attached,  and  that  the  defendant  being  in  court  should 
have  answered  to  the  declaration. 

Such  is  not  the  law.  The  statute  expressly  provides  that  in 
such  case  the  attachment  shall  be  quashed,  and  the  ])roper 
judgment,  where  the  issue  upon  a  plea  in  abatement  is  found 
for  the  defendant,  always  is,  that  the  writ  be  quashed.  The 
defendant  is  then  out  of  court.  E.  S.  65,  Sec.  8.  McKinstry 
V.  Pennoyer,  1  Scam.  320  ;  Bradshaw  v.  Morelwuse^  1  Gil.  395 ; 
Motherell  v.  Bemer^  2  Gil.  69. 

Judgment  a^i^med. 
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Abraham   Biehl,  Plaintiff   in    Error  v.   Benjamiit 
Glick,  Defendant  in  Error. 

Error  to  Wabash. 

Patitext  tjxdek  mistake — When  may  not  be  recovetied. — Where  A. 
and  B.  owned  adjoining  premises  and  fixed  a  corner,  as  indicating  the 
boundary  between  them,  and  A.  afterwai'ds  built  a  house,  which,  if  the  cor- 
ner agreed  upon  was  the  true  one,  would  have  been  upon  his  own  land,  but 
a  line  was  run  by  the  county  surveyor,  which  placed  the  house  upon  the  land 
of  B.,  whereupon  A.  bought  the  strip  of  land,  so  as  to  include  his  house;  and 
then  filed  his  bill  to  recover  back  his  purchase  money,  and  to  rescind  the 
sale,  alleging  that  the  survey  by  the  county  surveyor  was  wrong,  and  that 
the  corner  agreed  upon  in  the  first  instance  was  the  true  boundary:  Held, 
that  this  was  not  such  a  case  of  mistake  of  facts  as  would  authorize  a  decree 
in  favor  of  A.,  who  was  seeking  an  undue  advantage  by  his  bill. 

This  bill  alleges  that  Glick  is  owner  of  north  half  of  north- 
east quarter  of  Section  7,  T.  1  N.,  R.  13  W.,  and  Biehl  owner 
of  west  half  of  same  section  ;  that  complainant  and  defendant 
agreed  npon  the  half  section  corner  between  them,  and  inserted 
a  stone  many  years  ago,  which  was  acquiesced  in  until  the  be- 
ginning of  1850,  when  the  county  surveyor  established  that 
corner  five  chains  further  east,  whereby  Glick's  house  and 
bai'n,  &c.,  were  thrown  on  the  land  of  Biehl ;  that  Glick  paid 
Biehl  S125  for  a  deed  which  was  made,  conveying  the  strip 
cutoff  by  said  survey;  that  Glick  afterwards  learned  the  sur- 
vey was  erroneous  and  that  both  he  and  defendant  had 
in  the  aforesaid  purchase  and  ^conveyance  acted  under  [*36] 
a  misiake  of  facts.  Bill  prays  that  defendant  be  de- 
creed to  repay  to  complainant  said  sum  of  $125  with  interest 
from  date  of  payment,  that  the  deed  be  canceled,  and  that  a 
monument  be  placed  at  the  true  corner,  to  perpetuate  it,  and 
for  general  relief. 

The  answer  asserts  that  defendant  knows  nothing  of  Glick's 
title — admits  that  defendant  is  owner  of  east  half  of  north-west 
quarter  of  Section  7,  T.  1  N.,  R.  13  "W". — admits  that  parties 
differed  as  to  corner  and  did  agree  four  or  five  years  ago  to 
plant  a  stone  at  a  point  agreed  upon— states  that  witness'  trees 
are  not  to  be  seen— admits  that  subsequently  to  planting  stone 
a  survey  was  made,  which  threw  Glick's  house  upon  Biehl's 
land — that  Glick  applied  to  Biehl  to  purchase  a  portion  of  said 
east  half  of  north-west  quarter  of  Section  T,  and  that  Biehl  did 
accordingly  execute  a  deed  for  same  to  Glick,  for  consider- 
ation of  $125,  which  was  paid  by  said  Glick,  and  that  Glick  has 
had  uninterrupted  possession  thereof  since — denies  that  deed 
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conveyed  any  other  lands  tlian  those  to  which  Biehl  had  title 
— admits  that  Glick  might  have  supposed  that  his  dwelling 
house  was  on  respondent's  land,  and  would  not  otherwise  de- 
sire to  purchase  said  ten  acres  and  eighty -four  hundredths,  but 
expressly  charges,  that  whether  such. dwelling  was  on  respond- 
ent's land  or  not,  Glick  had  as  much  knowledge  on  the  subject 
as  Biehl,  and  that  there  was  no  concealment  or  overreaching 
on  part  of  respondent. 

The  Circuit  Court  of  Wabash  county,  at  September  term, 
1854,  entered  a  decree  rescinding  the  deed  in  question,  direct- 
ing Biehl  to  refund  the  money  paid  for  the  ten  acres,  and 
awarded  costs  against  him.  Whereupon  Biehl  brought  the 
case  to  this  court,  by  writ  of  error. 

S.  S.  Marshall,  for  Plaintiff  in  Error. 

E.  Beecher  and  H.  B.  Montgomekt,  for  Defendant  in  Er- 
ror. 

Catok,  J.  We  think  such  a  case  is  not  made  by  this  record 
as  entitles  the  coinp"'a'nant  to  a  decree.  The  parties  owned 
adjoining  premises,  a  corner  was  fixed  by  agreement,  which 
was  supposed  to  be  correct.  The  complainant  built  his  house 
at  a  place,  which,  if  that  corner  was  correct,  was  upon  his  own 
land.  Afterwards  a  survey  was  made  by  the  county  surveyor, 
which  located  the  corner  a  considerable  distance  east  of  the 
point  selected  by  the  parties,  and  so  much  so  as  to  throw 
the  complainant's  house  on  to  land  owned  by*  the  defendant. 
On  the  supposition  that  this  survey  was  correct,  the  com- 
plainant purchased  of  the  defendant,  for  one  hundred 
[*37]  and  twenty-five  dollars,  *a  strip  of  land  on  the  west 
side  of  the  defendant's  tract,  sufficient  to  secure  to  him 
his  house.  This  bill  was  tiled  to  recover  back  the  purchase 
money  paid,  and  to  rescind  the  sale,  alleging  that  the  survey 
by  the  county  surveyor  was  wrong,  and  that  the  true  corner  is 
at  the  place  originally  agreed  upon  between  the  parties,  and 
that  the  purchase  was  made  under  a  misapprehension  of  the 
facts,  by  which  he  was  induced  to  purchase  his  own  land. 
There  is  no  pretense  of  fraud  on  the  part  of  the  defendant. 
The  record  contains  consid  rable  testimony  as  to  tlie  location 
of  the  original  corner,  and  probably  the  weight  of  the  evi- 
dence is,  that  according  to  the  original  government  survey,  the 
comj)lainant  built  his  house  upon  liis  own  land,  but  while  this 
may  be  conceded,  it  is  also  undeniably  true,  that  there  is  suf- 
ficient doubt  about  it,  to  leave  the  matter  0]")en  to  dispute  and 
controversy.     The  fact  may  be  conceded  that  the  complainant 
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was  induced  to  make  the  piircliase  in  order  to  secure  his  house. 
By  the  purchase  his  solicitude  was  set  at  rest.  But  it  is  not  a 
conceded  fact,  that  without  the  purchase,  he  owned  the  land 
on  which  his  house  stood.  By  first  making  the  purchase  and 
thus  securing  himself  certainly  against  the  loss  of  his  house, 
and  then  filing  this  bill  to  set  it  aside  and  recover  back  the  pur- 
chase money,  he  asks  this  court  to  try  his  title  to  the  disputed 
premises,  without  the  hazard  which  would  have  attended  a 
trial  at  law,  upon  an  ejectment  brought  against  him.  If  upon 
this  hearing  the  question  of  boundary  is  decided  against  him, 
he  still  is  safe  upon  the  purchase  which  he  has  made,  without 
being  subjected  to  the  chances  of  a  negotiation  with  the  de- 
fendant, after  a  settlement  of  the  question  of  title  against  him. 
He  tii'st  negotiates  with  all  the  advantages  which  he  could  de- 
rive from  the  doubt  as  to  the  true  line,  and  after  securing  the 
benefits  of  such  a  negotiation,  he  seeks  to  set  it  aside  if  he  can 
show  that  the  old  line  was  the  true  one,  but  to  maintain  it  if 
the  new  survey  should  prove  to  be  correct.  There  is  nothing 
to  show  that  either  party  is  now  in  possession  of  any  facts 
which  they  did  not  know  at  the  time  he  made  the  purchase. 
'Not  did  he  even  venture  to  offer  to  rescind  the  purchase,  with- 
out a  trial  of  the  question  as  to  the  true  boundary,  but  now 
only  in  fact  seeks  to  rescind  it,  upon  the  judgment  of  this  court, 
that  the  old  line  was  the  true  one,  and  that  he  in  fact  owned 
the  land  before  on  which  his  house  stood.  He  may  well  have 
thought  it  imprudent  to  give  up  the  advantages  of  the  purchase 
without  the  judgment  of  a  court  setthng  his  right,  and  leave 
the  defendant  to  try  his  right  to  the  premises  on  which  his 
house  stood  in  an  action  of  ejectment.  This  is  a  sharper  prac- 
tice than  can  meet  with  the  sanction  of  this  court.  He  bought 
his  piece  at  a  very  reasonable  price,  and  with  as  full  a 
knowledge  of  all  the  facts  *as  he  had  at  the  time  he  [*38] 
filed  his  bill  or  now  has,  if  we  lay  out  of  view  the  find- 
ing of  the  Circuit  Court  in  his  favor.  We  are  very  clearly  of 
opinion  that  he  should  be  held  to  his  purchase.  This  is  not 
such  a  case  of  mistake  of  facts  as  will  authorize  a  court  of 
chancery  to  rescind  the  purchase  and  refund  the  purchase 
money. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the 
bill  dismissed. 

Decree  reversed. 
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Davis  Beigham  et  al.,  Plaintiffs  in  Error,  v.  John 
Hawley,  Defendant  in  Error. 

Error  to  Marion. 

Set-off. — ^Mutual  demands  arising  out  of  the  same  subject  matter,  al- 
though one  arises  ex  contractu,  and  the  other  ex  delicto,  capable  of  being 
balanced  against  each  other,  may  be  adjusted  in  one  action. 

Contract. — Where  work  is  done  under  a  special  contract  fixing  the  price 
to  be  paid,  the  contract  will  control  the  price,  whether  it  be  reasonable  or 
not.     The  contract  must  govern  where  it  can  be  made  to  apply. 

The  declaration  in  tliis  case  embraced  three  special  counts 
on  the  contract,  and  the  general  counts  for  work  and  labor, 
and  quantum  meruit.  The  special  counts  averred  that  Haw- 
ley M'as  to  quarry  stone  for  wages,  after  the  rate  of  eighty 
cents  per  yard;  that  he  excavated,  grubbed  and  stripped  the 
earth,  preparatory  to  quarrying,  etc.,  and  one  of  the  counts 
stated  the  contract  at  length.  The  defendants  below  pleaded 
the  general  issue,  with  a  notice  that  they  should  prove  that 
Hawley  had  been  overpaid ;  and  that  a  large  quantity  of  quar- 
rying tools  had  been  delivered  to  Hawley,  which  he  was  to 
re-deliver  when  Ke  discontinued  work,  wdiich  he  had  refused 
to  do;  and  claiming  damage  therefor,  which  was  specified  in 
a  bill  of  particulars. 

The  cause  was  heard  before  Baijgh,  Judge,  and  a  jury,  at 
September  term,  18.54,  of  the  Marion  Circuit  Court;  verdict 
and  judgment  for  plaintiff  below,  for  S3T0.60  and  costs.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  were  overruled. 
The  defendants  below  brought  the  cause  to  this  court  by  writ 
of  error. 

J.  IST.  Hatnie  and  A.  J.  Gallagher,  for  Plaintiffs  in  Error. 

P.  S.  ISTelson  and  Hours  and  Hamilton,  for  Defendant  in 
Error. 

[*39]  *Caton,  J.  This  action  was  brought  for  the  work  and 
labor  of  opening  a  stone  quarry,  and  for  quarrying  stone. 
It  appears  that  a  contract  was  made  between  the  parties,  that  the 
plaintiff  should  quarry  stone  for  the  defendants,  without  spec- 
ifying the  quantity,  for  which  he  should  receive  a  stipulated 

Cited:  Recoupment,  when  allowed.  48  111.  63;  11  Bradw.  78.  Contract 
must  govern,  48111.  194;  18  111.  59.  Claim  originating  in  contract,  set  up 
against  one  founded  in  tort,  43  111.  161.  See  Morton  v.  Bailey,  1  Scam.  213, 
note. 
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price  per  yard,  the  defendants  to  furnish  tools,  which  were  to 
be  kept  in  order  by  the  plaintiff,  who  was  also  to  load  the 
stone  on  to  the  defendants'  wagons.  After  the  plaintiff  had 
opened  the  quarry  and  had  got  out  a  considerable  amount  of 
stone,  the  defendants  dismissed  him  and  took  possession  of  the 
quarry  themselves,  alleging  as  a  reason,  that  the  plaintiff  was 
not  getting  out  the  stone  fast  enough  for  their  purposes.  Some 
complaint  is  also  made  that  the  plaintiff'  did  not  load  the  stone 
when  required. 

Upon  the  trial  it  appeared  that  the  plaintiff,  when  he  quit 
the  work,  took  away  the  defendants'  tools  and  secreted  them, 
and  that  they  were  not  found  for  ten  or  twelve  days.  *'  The 
defendants  then  offered  to  prove  damages  sustained  by  the 
defendants  in  hunting  up  tools  after  they  were  taken  away,  and 
the  amount  of  money  they  were  compelled  to  pay  out  to  hands 
in  their  employ,  and  who  were  left  idle  on  account  of  said 
tools  having  been  taken  away,  for  which  said  defendants  had 
an  account  tiled,  but  the  court  excluded  said  evidence  and  de- 
fendants excepted."  In  this  we  think  the  court  esrred.  This 
doctrine  of  recoupment  was  examined  and  settled  in  the  case 
of  Stow  V.  Yarwood^  14  111.  424.  This  court  there  said,  "  The 
principle  plainly  deducible  from  the  adjudged  cases  is,  that 
mutual  demands  arising  out  of  the  same  subject  matter,  and 
capable  of  being  balanced  against  each  other,  may  be  adjusted 
in  one  action."  And  this  principle  is  applicable,  although  one 
demand  arises  ex  contractu^  and  the  other  ex  delicto.  In  that 
case  the  action  was  trover  for  wrongfully  taking  and  convert- 
ing a  steam  engine,  and  the  defendant  was  allowed  to  recoup 
the  amount  of  work  which  he  had  done  for  the  plaintiff  in  re- 
pairing the  engine.  So,  in  principle,  is  this  case.  The  plaint- 
iff's demand  arises  ex  contractu  and  the  damages,  which  the 
defendants  seek  to  recoup,  arise  from  the  wrongful  act  of  the 
plaintiff  in  taking  away  and  secreting  the  tools.  But  those 
tools  were  a  subject  matter  of  the  contract  out  of  which  the 
plaintift''s  demand  arose.  Under  that  contract  he  was  entitled 
to  the  use  of  the  tools  while  doing  the  work,  and  by  virtue  of 
the  contract  he  had  possession  of  them.  When  he  ceased  to 
use  them  for  the  purpose  stipulated,  it  was  his  duty  to  return 
them  to  the  defendants.  Tliis  duty  he  violated,  and  the  de- 
fendants are  entitled  to  reduce  the  amount  of  his  demand 
against  them,  growing  out  of  the  contract,  by  the  amount  of 
whatever  damages  they  have  sustained  by  reason  of  that 
%vi-ongful  act  of  the  plaintiff.  Had  the  two  demands 
not  been  thus  *connected  together,  as  grownng  out  of  [*40] 
the  same  transactions,  the  rule  would  have  been  differ- 
ent.    We  think  the  court  erred  in  excluding  this  evidence. 
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We  also  think  the  court  erred  in  giving  the  fourth  instruc- 
tion for  the  plaintiff.  That  instruction  was  as  follows  :  "  That, 
even  although  the  plaintiff  failed  to  comply  with  the  contract 
on  his  part,  still  defendants  are  bound  to  pay  plaintiff'  for  all 
the  work  done  by  him  which  was  received  by  defendants,  or 
appropriated  to  then-  use,  at  a  reasonable  price,  or  what  it  was 
reasonably  worth."  Where  work  is  done  under  a  special  con- 
tract fixing  the  price,  that  must  constitute,  the  measure  of  com- 
pensation, whenever  the  party  is  entitled  to  recover  at  all,  for 
tlie  work  done.  Whether  the  price  agreed  upon  be  greater 
or  less  than  the  real  value  oi  the  work,  makes  no  difference  . 
the  contract  must  govern,  wherever  it  can  be  made  to  apply. 
What  the  work  was  reasonably  worth,  or  whether  the  price 
agreed  upon  be  reasonable  or  unreasonable,  have  nothing  to 
do  with  such  a  case,  and  are  entirely  immaterial  and  irrele- 
vant. This  instruction,  therefore,  which  permitted  the  jury 
to  allow  the  plaintiff  what  his  work  was  reasonably  worth,  ir- 
respective of  the  contract  price,  was  improper  as  to  the  Avork, 
the  price  of  which  was  fixed  by  the  contract,  and  should  not 
have  been  given  to  the  jury. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Ebenezek  Z.  Ryan,  Surviving  Assignee  of  the  Bank 
of  Illinois,  Plaintiff  in  Error,  v.  James  Dunlap 
ET  AL.,  Defendants  in  Error. 

Error  to   Gallatin. 

Mortgage — Mortgagee  a  banking  institution — Release. — The  cash- 
ier of  a  bank  acting  in  conformity  with  the  practice  and  rules  of  tlie  insti- 
tution, may  release  a  debt  secured  by  mortgage  in  its  favor.  Nor  need 
such  release  be  under  seal. 

Cited  :  Release  need  not  be  under  seal.  20  111.  169;  23  III.  33;  31  111.  434; 
87  111.  511.  Note  to  be  produced  upon  foreclosure  suit.  35  III.  314; 
Authority  presumed.  49  III.  86  ;  18  111.  299.  Admissibility  of  parol  evi- 
dence.  59  111.  369  ;  95  111.  358. 

Mortgage — Tranftfer  of  debt. — The  transfer  of  a  note  secured  by  a 
mortgage  carries  with  it  in  equity  the  mortgage  lien.  Herring  v.  Wood- 
hull,  29  111.  92  ;  Winstead  v.  Bingham,  14  Fed.  R.  1  ;  4  Woods  C.  C.  510  ; 
Jordan  v.  Cheney,  74  Me.  359  ;  Bell  v.  Simpson,    75  Mo.  485. 

Where  the  note  passes  free  from  equities  the  mortgage  does  also.  Daniel's 
Neg.  Insts.,  Sec.  834  et  seq.  Lewis  v.  Kirk,  28  Kan.  497  ;  Myers  v.  Hazzard, 
4  McCrary  C.  C.  94.  Co^^ro  in  Illinois.  Wnlker  r.  Dement,  42  111.  272; 
Petillon  'v.  Noble,  73  111.  567  ;  Lock  r.  Fulford,  52  111.  166  ;  Edgerton 
r.  Young,  43  111.  464  ;  Foster  v.  Strong,  5  Bradwell,  223  ;  Grassly  v.  Rein- 
back,  4Bradwell,  341.     See  Keohane  v.  Smith,  97  111.  156. 
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A  mortgagee,  being  a  banking  institution  by  its  agent  and  servants,  may 
do  all  such  acts  in  respect  to  the  debt  as  usually  may  be  done  in  money 
transactions,  verbally  or  in  writing,  without  regard  to  the  mortgage 
security. 

Transpek  of  debt. — A  transfer  of  a  debt  secured  by  mortgage,  by  as- 
signment or  delivery,  would  generally  carry  the  mortgage  in  equity,  and 
payment  of  the  debt  will  discharge  the  lien. 

JPatment. — Payment  of  a  debt  secured  by  mortgage  may  be  made  other- 
wise than  by  the  delivery  of  money,  and  the  entry  of  satisfaction  on  the 
margin  of  the  record  of  the  mortgage  is  not  required  as  prescribing  a  rule 
of  evidence. 

Powers  of  officers  op  Bank  op  Illinois — Under  the  act  of  25th  Feb- 
ruary 1843,  the  officers  of  the  Bank  of  Illinois  had  all  necessary  powers  to 
settle  up  and  close  its  afPairs,  by  receiving  and  releasing  debts  due  to  it. 

Corporations  are  presumed  to  have  agents  and  servants  acting  for  them 
in  the  usual  course  of  dealing  within  their  powers ;  and  their  acts  should 
bind  their  principals. 

*Tlie  following  statement  will  exhibit  the  principal  [*41] 
facts  involved  in  this  controversy: 

On  the  19th  day  of  February,  1840,  John  0.  Stickney  be- 
ing seized  in  fee  of  lots  1111  and  1112,  in  Shawneetown, 
mortgaged  the  same  to  the  Bank  of  Illinois,  to  secure  debts 
then  dae  by  Stickney  to  the  bank,  and  advances  to  be  there- 
after made  by  said  bank  to  Stickney,  for  the  purpose  of  en- 
abling him  to  finish  off  a  house  then  in  process  of  construction 
upon  said  lots  ;  the  whole  debt  and  advances  not  to  exceed  the 
sum  of  $12,000.  A  note  was  executed  and  delivered  for 
that  amount,  and  is  recited  in  said  mortgage.  The  mortgage 
was  recorded  March  10,  1840.  On  the  29th  day  of  December, 
1840,  Stickney  conveyed  said  lots  in  fee  to  E.  H.  Gatewood, 
and  the  deed  was  recorded  January  12,  1841.  On  the  16th 
day  of  June,  1842,  Gatewood  mortgaged  the  same  lots  to 
James  Dunlap,  to  indemnify  him  as  surety  on  a  bail  bond,  which 
mortgage  was  recorded  July  11th,  1842.  On  August  8th, 
1842,  the  suit  in  which  bail  bond  was  given  was  compro- 
mised, and  the  notes  of  Gatewood  taken  in  satisfaction,  with  Dun- 
lap as  surety.  In  1847  these  notes  were  paid  by  Dunlap,  and 
he  claims  indemnity  under  the  mortgages.  On  July  1st,  1842, 
Gatewood  mortgaged  the  same  premises  to  Newcomb  &  Co., 
reciting  the  mortgage  made  by  Stickney  to  the  bank;  this 
mortgage  was  recorded  July  16th,  1842.  On  the  9th  day  of 
May,  1845,  Newcomb  &  Co.  assigned  thoir  mortgage  to  W. 
&  C.  Fellows,  without  recourse.  May  4th,  1843,  the  bank,  by 
Dunlap  as  president,  gave  a  power  of  attorney  to  A.  G.  Cald- 
well to  release  mortgages  when  satisfied,  which  power  was  re- 
corded May  22d,  1843.  On  the  19th  day  of  August,  1843, 
Gatewood  executed  and  delivered  to  the  bank,  James  Dunlap 
being  then  president,  his  note  for  $15,280,  the  amount  then  due 
on  the  Stickney  mortgage,  and  executed  and  delivered  a  mort- 
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gage  on  the  same  lots  and  other  property  previously  mortgaged 
to  the  bank  to  secm'e  the  payment  of  the  note  ;  the  Stickney 
note  was  surrendered  with  an  indorsement  signed  by  John  Sid- 
dall,  cashier,  but  in  Caldwell's  hand-writing,  stating  that  the 
note  had  been  paid  by  Gatewood,  and  on  the  same  day  Siddall 
released  the  mortgage  from  Stickney  to  the  bank.  There  was 
no  payment  in  fact  of  the  Stickney  mortgage.  On  February 
25th.  1843,  the  act  was  passed  to  "  put  the  Bank  of  Illinois  in 
liquidation,"  to  take  effect  March  3d,  1813.  On  the  25th  Feb- 
ruary, 1813,  a  supplemental  bill  was  passed  and  accepted  by  the 
bank,  by  virtue  of  which  the  prior  act  was  suspended  for  four 
years,  and  by  which  the  bank  was  to  ^'' he  finally  wotmd  up  ac- 
cording to  the  rules  and  regulations  hereby  estahlished  ;  "  and 
the  bank  was  prohibited  from  "loaning"  any  money  "  but  shall 
conline  all  its  operations  to  winding  up  its  affairs, 
[*12]  collecting  and  ^secfuring  its  debts."  A  sui^plemental 
act  was  passed  February  28th,  1845,  vesting  the 
effects  of  the  bank  in  assignees,  &c.,  with  power  "  to  collect 
all  debts  due  to  said  bank."  Under  this  act  Dunlap,  as  presi- 
dent, assigned  the  effects  of  the  bank  to  Caldwell  and  Ryan. 
When  the  substitution  of  the  Gatewood  for  the  Stickney 
mortgage  took  place,  Dnnlap  was  president  and  Gatewood  a 
director  of  the  bank.  John  Crenshaw,  who  was  a  director  of 
the  bank,  swears  that  in  1843  the  board  voted  the  substitution 
and  directed  the  surrender  and  release.  It  does  not  appear 
that  there  was  any  record  of  this  vote.  It  is  not  shown  that 
there  was  any  by-law  of  the  corporation  which  authorized  Sid- 
dall, as  cashier,  to  enter  satisfaction  of  mortgages,  though  he 
had  done  so  before  the  power  was  give  to  Caldwell ;  but' 
there  is  no  proof  of  any  such  releases  since  the  record  of  Cald- 
well's power.  The  records  of  the  board  show  no  jiower  in 
Siddall  to  release,  nor  does  the  charter  vest  any  such  power 
in  the  cashier.  Gatewood  died  on  February  27th,  1848.  Dun- 
lap and  W.  &  C.  Fellows  &  Co.  hie  separate  bills  of  fore- 
closure, and  make  the  assignees  of  the  bank  parties  defendant. 

The  indorsement  on  Stickuey's  note,  made  and  signed  by 
Siddall,  the  cashier  of  the  bank,  was  as  follows:  "This  note 
is  paid  and  satisfied  by  E.  II.  Gatewood,  this  19th  August, 
1843." 

The  decree  in  this  case  was  ordered  by  Marshall,  Judge, 
at  August  term,  1853,  of  the  Gallatin  Circuit  Court,  and  di- 
rected the  sale  of  the  property  in  controversy,  and  the  divis- 
ion of  the  proceeds ;  but  did  not  recognize  that  Ryan  as  as- 
signee had  priority  or  preference,  by  virtue  of  the  mortgage 
executed  by  Stickney  in  1840  ;  the  notes  which  that  mortgage 
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was  given  to  secure  having  been  declared  canceled  bj  Siddall, 
the  cashier  of  the  Bank  of  Blinois. 

W.  Thomas,  for  Plaintiff  in  Error. 

S.  S.  Maeshall  and  E.  S,  Kelson,  for  Defendants  in  Error. 

ScATES,  C.  J.  The  only  question  presented  is  simply  one  of 
priority  of  mortgage  lien.  But  its  solution  involves  two  other 
questions :  Eu'st,  whether  the  mortgage  under  which  plaintiff 
claims  that  priority  was  paid  and  discharged.  Second,  the 
powers  of  the  board  of  directors  and  cashier  to  discharge  it,  in 
the  manner  shown  by  the  record. 

We  are  of  opinion  with  the  defendants  upon  all  these  ques- 
tions, and  will  state  some  of  the  principles  and  reasons  which 
we  think  support  that  conclusion. 

The  mortgage  debt  is  the  principal  thing  and  the  mortgage 
a  mere  incident  of  it.     Coffiyig  et  al.  v.  Taylor,  16 
Bl.  R.  472;  *  Warner  et  al.  v.  Holm  et  al.,  1  Gil.  R.     [*43] 
231 ;  1  Hilliard  on  Mortg.,  Cap.- 11,  pp.  163,  164 ;  1 
Hilliard  on  Eeal  Prop.,  Cap.  33.  pp.  418,  419  ;  Martin  v. 
Mowlin,  2  Burr  E.  969. 

The  mortgagee,  and  his  agents  and  servants,  may  deal  with 
and  do  such  acts  m  respect  to  such  debt  as  may  be  usually 
done  in  relation  to  money  transactions,  verbally  or  by  writing, 
without  regard  to  the  mortgage  security.  A  tiansfer  of  the 
debt  by  assignment,  or  delivery  of  the  note,  would  generally 
carry  the  mortgage  in  equity,  and  payment  would  discharge 
the  mortgage  lien.  The  necessity  of  acting  under  seal  in  re- 
lation to  such  a  debt,  depends  upon  the  nature  of  the  act  as  affect- 
ing the  mortgage  security  or  the]title  to  the  land,  by  assignment 
or  release  of  the  mortgage  security.  And  this  would  be 
equally  the  case  with  individuals  as  with  corporations.  But 
so  far  as  power  and  mode  of  action  is  concerned  in  transfer- 
ring or  collecting  the  debt  or  the  note  given  for  it,  I  know  of  no 
difference  between  one  secured  by  mortgage  and  one  not  so 
secured.  Its  transfer  or  payment  is  a  mere  question  of  fact 
and  intention  as  if  no  mortgage  existed,  and  the  rules  of  law 
and  evidence  and  the  power  of  the  parties  the  same.  Its 
existence  might  assist  in  explaining  and  ascertaining  their  in- 
tention as  evidenced  by  particular  acts,  but  cannot  vary  or 
control  their  power  or  mode  of  dealing  with  or  settling 
the  debt.  A  formal  release  of  this  mortgage  should  be 
under  seal  but  such  a  release  would  not  discharge  the 
debt.  On  the  contrary  a  verbal  or  written  discharge  of 
the  debt  by  its  payment  in  money,  property  or  other  securi- 
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ties,  would  discharge  tlie  mortgage,  and  without  a  release  or 
satisfaction  entered  upon  the  mortgage  itself  or  the  margin  of 
the  record,  as  provided  by  Rev.  Stat.  p.  110,  Sec.  37.  The 
provision  is  made  for  the  protection  of  mortgagees  and  othei's 
bj  the  recording  and  preservation  of  evidence  of  satisfaction 
of  it,  on  the  same  public  record ;  and  not  as  prescribing  a 
rule  of  evidence. 

What  then  may  be  alleged  and  sustained  as  payment?  It 
is  not  a  technical  term  importing  the  delivery  of  money.  It 
may  be  made  in  property  or  other  securities.  It  is  a  question 
of  fact,  of  the  meaning  and  intention  of  the  parties.  The  proofs 
here  leave  no  question  of  the  intention.  It  was  Stickney, 
not  Gatewood,  who  owed  and  was  bound  to  the  bank  for  this 
debt.  Gatewood,  it  is  true,  had  purchased  subject  to  the  bank 
lien,  but  he  owed  the  bank  nothing  on  it ;  he  was  bound  to 
Stickney,  not  the  bank.  Stickney  desired  to  be  released  by 
payment  of  his  debt  to  the  bank.  The  bank  proposed  to  re- 
lease Stickney  if  Gatewood  would  give  his  note  for  the  debt 
and  interest  due  from  Stickney,  with  a  mortgage  on  the  same 
and  other  pro]3ert3^ 

This  was  agreed  to  and  done,  and  Stickney's  notes  and 
[*44]     "^mortgage  receipted  and   delivered   up  to   him,    and 
satisfaction  entered  on  the  margin  of  its  record  in  the 
recorder's  office  by  the  cashier  of  the  bank. 

The  entries  in  the  books  of  the  bank  and  two  of  its  direct- 
ors prove  the  intention  to  comj^ort  with  these  acts,  as  a  total 
discharge  of  Stickney's  debt  without  any  reservation  of  the 
mortgage  security  to  meet  Gatewood's  new  liability  secured 
by  his  mortgage  of  the  same  and  other  property. 

It  would  require  an  express  agreement  to  rebut  such  clear 
proof  of  payment.  The  doctrine  of  the  mere  renewal  of 
mortgage  notes  by  the  mortgagor,  or  others,  continuing  under 
the  mortgage  security,  is  no  answer  to  such  facts  as    these. 

I  need  not  review  the  various  cases  of  payment  by  giving 
higher  or  other  securities  by  the  d(?btor,  or  the  bills  or  notes 
of  third  persons.  A  satisfactory  summary  will  be  found  in  2 
Greenleaf  Ev.,  Sees.  516  to  523,  and  well  sustained  by  the 
references;  T  Mass.  R  286;  2  Metcalf  R.  168;  Allardv. 
Lane,  18  Maine  R.  9  ;  21  Pick.  R.  230 ;  6  Cow.  R.  301 ; 
Uadlock  V.  Bullfimh  et  at.,  31  Maine  R.  216  ;  5  Wend.  R. 
85  ;  Hilliard  on  Mortg.  306,  307  and  notes,  p.  310  paragh.  12; 
12  Johnson  R.  409;  JBarnes  v.  Carmack  et  al.,  1  Barb.  S.  C.  R. 
392.  There  is  no  proof  of  bad  faith  or  false  representations. 
If  there  was  any  mistake  in  canceling  a  prior  and  taking  a 
junior  lien  to  other  incumbrancers,  it  was  the  fault  and  care- 
lessness of  the  bank   in  not  examining  the  records  and  title. 
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They  shall  not  be  heard    to   allege  this  to   the  prejudice  of 
Stickuey  and  Gatewood. 

The  remaining  question  is  as  to  the  powers  of  the  bank  or 
agents  and  officers  of  the  bank  to  make  this  agreement  and 
cancellation  of  one  debt  and  mortgage  and  take  another  in 
payment.  It  is  needless  to  discuss  the  general  doctrine  which 
confines  corporations  strictly  within  the  delegated  powers, 
and  to  the  objects  and  means  within  the  charter. 

The  general  powers  of  the  bank  for  further  transactions 
of  general  banking  were  suspended  by  the  Act  of  25th  Feb., 
1843,  which  declared  that  the  bank  should  go  into  liquidation 
within  thirty  days  from  that  date.  Act  1843,  p.  32,  Sec.  6.  The 
7th  Section  declares  that  the  bank  should  not  exercise  the 
usual  banking  powers,  but  should  "  confine  all  its  operations  to 
winding  up  its  affairs,  collecting  and  securing  its  debts,  paying 
the  debts  of  the  bank,  selling  its  real  and  personal  estate,  is- 
suing the  certificates  for  balances,  provided  for  in  the  sixth 
Section  of  this  Act,  and  to  renewing  the  notes  of  its  debtors 
from  time  to  time,  upon  the  payment  of  one-fifth  part  each 
time,  and  to  suing  and  being  sued,  in  relation  to  all  its  deal- 
ings," for  wliich  purpose  alone  its  powers  and  charter 
were  continued  for  a  limited  *time.  There  were  other  [*45] 
specific  directions  and  details  for  the  same  object. 

This  Act  seems  to  be  now  construed  as  converting  the  direct- 
ors and  officers  of  the  bank  into  trustees  of  creditors  and 
stockholdei's.  I  do  not  so  regard  it.  They  were  no  more  of 
tliat  character  after  this  Act,  in  the  exercise  of  the  powers 
limited  by  it,  than  before,  in  the  full  exercise  of  their  charter 
powers.  They  were  still  in  the  management  of  their  own  af- 
fairs for  the  purposes  of  settling  their  business.  What  they 
had  power  left  to  do  was  done  in  the  same  character,  though 
for  a  single  object,  as  the  like  acts  before  the  restriction.  The 
character  of  those  who  managed  the  settlement  of  the  affairs 
of  the  bank  was  changed  fully  by  the  Act  of  1845,  when  as- 
signees were  appointed  in  the  nature  of  receivers  of  the  effects 
of  the  bank. 

It  is  true,  it  appears  by  the  evidence,  that  a  loan  of  money 
was  a  part  of  this  particular  transaction  for  change  of  debtors 
and  securities,  and  which  they  had  no  power  to  make.  But 
they  had  power  to  make  the  arrangement  to  secure  the  debt 
by  taking  the  note  and  mortgage  of  one  for  the  debt,  note  and 
mortgage  of  another.  And  in  doing  so,  to  exercise  their  own 
best  judgment  of  their  interest.  Circumstances  and  facts, 
known  and  apparent  to  them,  dictated  the  policy  and  prudence 
of  this  arrangement.  They  acted  very  negligently  in  not  ex- 
amiuing  the   title,  it  is  true;  but  there  is  no   proof  of  fraud, 
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design  or  overreaching  in  any  one  concerned,  nor  of  any  bad 
faitli  in  Dunlap,  wlio,  though  president,  was  not  personally 
concerned  as  such,  or  present,  or  knowing  of  this  transaction 
when  made.  The  principles  and  doctrines  contended  for 
would  render  banking  and  other  corporate  acts  of  like  general 
business  transactions,  wholly  impracticable.  ISTor  do  we  recog- 
nize the  current  of  authorities  at  this  day  as  sanctioning  the 
ancient  strictness  which  required  corporations  to  act  in  most 
important  transactions  by  seal  and  in  writing.  In  the  varied  and 
multiplied  transactions  of  banking,  manufacturing,  railroad, 
municipal,  and  other  corporations,  it  will  be  found  impossible 
to  provide  their  agents  with  written  or  even  express  verbal 
powers  and  instructions  for  all  their  acts  on  behalf  of  their 
principals,  or  for  those  dealing  with  them,  to  wait  to  inspect 
such  evidences  of  authorit3^ 

To  a  very  great  extent,  like  individuals  who  act  through 
agents  and  servants,  these  corporations  are  held  to  presumed  or 
implied  agencies,  authority  and  instruction,  to  those  who  are 
held  out  or  permitted  to  act  for  them  in  their  usual  course  of 
dealing  within  their  charter  powers,  when  not  controlled  spe- 
cially by  its  provisions,  the  by-laws,  or  the  nature  and  charac- 
ter of  the  contract  or  the  subject  matter  of  it.  Angell 
[*4:6]  and  Ames  *on  Corp.,  268  to  304;  Paley  on  Agency,  pp. 
310  to  312,  Sec.  2;  Story  on  Agency,  Sees.  52  to  56,  and 
notes. 

Although  the  English  rule  has  not  been  relaxed  to  the 
same  degree,  in  this  respect,  as  the  American,  yet  the  courts 
have  conformed  to  the  wants  and  necessities  of  daily  busi- 
iness  transactions  in  a  very  great  degree.  Beverley  v.  The 
Lincoln  Gas  Light  and  Coke  Co.,  6  Adol.  and  Ellis,  K. 
829  ;  Church  v.  Imperial  Gas  Light  and  GoTce  Co.,  Id.  846 ; 
Mayor  of  Ludlow  v.  Charlton,  6  Mees.  and  Welsh.  E.  815. 

The  cashier  is  necessarily  the  general  agent  of  the  bank  in 
dealings  with  customers  in  money,  notes  and  bills — the  receipt, 
deposit,  transfer  and  payments  of  them.  It  is  indispensable  to 
the  interests  of  the  corporation,  and  necessary  to  the  protection 
and  security  of  customers  that  he  should  exercise  these  powers, 
and  that  his  acts  should  bind  his  em]:»loyees.  Angell  and  Ames 
on  Corp.,  293,  (2)  to  297;  Story  on  Agency,  Sees.  92  to  97,114, 
115. 

The  cashier  acted  in  this  instance  within  the  general  scope 
of  his  authority  in  indorsing  receipts  for  payment  upon  the 
note,  mortgage  and  record,  as  evidence  of  the  agreement  and 
discharge  between  the  directors  and  Stickney,  and  in  deliv- 
ering them  up  as  paid.  Proof  is  made  that  he  had  been  in  the 
habit  of  entering  satisfaction  of  mortgages  in  the  mortgage 
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record  for  four  years  previous.  The  power  of  attorney  to 
Ca] dwell  to  do  the  same  is  no  revocation  of  this  authority  in  the 
cashier. 

We  do  not  think  the  objection  sustainable,  that  the  trans- 
action is  not  proven  by  minutes  of  the  proceedings  of 
the  board.  The  agreement  may  be  shown  by  parol  when  no 
minute  was  made  or  kept, — and  that  although  no  formal 
meeting  of  the  directory  was  had  for  the  purpose.  The  trans- 
action was  knoVn  to  them— they  acquiesced  in  and  acted  upon 
it. 

We  are  of  opinion  the  mortgage  and  notes  of  Stickney  to 
the  bank  were  paid  and  discharged ;  and  the  assignee  is  not 
entitled  to  revive  the  mortgage  as  a  prior  lien. 

Decree  is  affirmed. 

Decree  affirmed. 


*Heney  McCluee,  Plaintiff  in  Error,  v.  Jacob     [*47] 
Engelhardt,  Defendant  in  Error. 

Error  to  St.  Clair. 

Execution  to  foreign  counties — Levy  on  land — Sale. — The  levy 
of  an  execution  upon  land  in  a  different  county  from  that  in  Vv^hich  the 
judgment  was  rendered,  will  operate  as  a  lien;  and  a  sale  under  it  would 
perfect  the  title,  by  relation  back  to  the  levy. 

Same — Certificate  op  levy. — If  a  certificate  of  a  levy  upon  execution 
from  a  foi-eign  county  is  not  filed  in  the  recorder's  office,  the  ievy  will  not 
take  effect  as  a  lien;  and  creditors  or  purchasers  without  notice,  intervening 
between  the  levy  and  sale,  may  hold  against  the  levy.  But  if  a  certificate 
of  sale  is  filed,  it  will  operate  as  a  constructive  notice  from  that  date;  and 
will  pass  to  the  purchaser  all  the  interest  of  the  judgment  debtor. 

E.IECTMENT. — In  ejectment  a  defendant  who  holds  under  the  same 
grantor  with  the  plaintiff",  cannot  deny  title  in  him,  or  set  up  an  adverse 
title  in  himself  or  another. 

Certificate  of  sale  assignable. — A  certificate  of  sale  of  lands  Ls 
assignable,  and  title  may  pass  under  an  assignment  of  it  so  defective  as 
would  not  eiiable  the  holder  to  compel  the  officer  to  execute  a  deed,  yet  if 
he  does  execute  one,  it  will  be  good. 

This  was  an  action  of  ejectment  instituted  by  McClure 
against  Engelhardt  for  the  recovery  of  the  north-west  cpiarter 
of  the  south-west  quarter,  and  south-east  quarter  of  north-east 
quarter  of  Section  5,  in  T.  2  IST.,  R.  7  W.,  in  St.  Clair  county. 

Cited:  Execution,  when  a  lien  in  foreign  county,  23  111.  464  [5171- 
Jjevy  becomes  lien  on  filing  certificate,  79  111.  22.  Ejectment,  parties 
caliming  title  from  same  source,  31  111.  511.  Semi-secret  lien  need  not  be 
recorded  for  purposes  of  notice^  47  111.  421;  17  111.  233. 
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Plea,  general  issue.  It  was  tried  by  the  court  at  April  term, 
1849.  The  court  found  for  the  defendant  and  rendered  judg- 
ment against  the  plaintiff  for  costs.  The  plaintiff  proved  on 
the  trial  that  the  lands  in  question  were  entered  at  the  proper 
land  office  on  the  16th  day  of  January,  1839,  by  Wiliiam  Cobb, 
and  on  the  8th  of  January,  1840,  Cobb  and  wife,  conveyed  the 
land  by  deed  in  fee  simple  to  Jefferson  Shores.  The  plaintiff 
then  proved  by  a  transcript  from  the  Madison  Circuit  Court, 
that  on  the  Tth  day  of  October,  A.  D.  1841,  Hiram  Chandler 
recovered  a  judgment  against  Thomas  J.  Shores,  impleaded, 
&c.,  for  $253.10  debt  and  damages  and  costs.  On  the  30th 
December,  1841,  an  execution  on  the  said  judgment  was  issued 
to  the  sheriff"  of  St.  Clair  county,  and  returned  by  him — that 
on  the  8th  of  January,  1842,  he  had  levied  tlie  same  on  the 
lands  in  question,  and  afterwards  made  no  sale  for  want  of  bid- 
ders. On  the  3uth  day  of  JSTovember,  1842,  a  venditioni  exponas 
was  issued  to  the  sheriff  of  St.  Clair,  upon  which  he  returned 
that  he  had  sold  the  lands  in  question,  on  4th  of  February, 
1813,  to  Samuel  G.  Bailey,  attorney  for  plaintiff,  in  due  form 
of  law  for  |246,  and  had  filed  a  certificate  of  the  sale  in 
the  recorder's  office  on  Tth  February,  1843.  To  admitting 
this  record  of  judicial  proceedings,  defendant  objected  and 
excepted.     Plaintiff'  then  introduced  the  certificate  6f  sale,  filed 

in  the  recorder's  office  on  the  Tth  day  of  February,  1843. 
[*48]     The  plaintiff'  then  introduced  a  *deed  from  the  sheriff 

of  St.  Clair  to  him  as  assignee  of  said  certificate  under 
said  judicial  sale,  dated  September  24th,  184T.  Thfe  plaintiff 
then  proved  by  one  Hopkins,  the  officer  who  made  the  levy 
aforesaid,  that  he  knew  Jefferson  Shores,  who  resided  on  the 
lot  claimed  by  Engelhardt — that  when  witness  got  the  execu- 
tion against  Thomas  J.  Shores,  he  went  to  the  house  of  Jef- 
ferson Shores,  by  whom  witness  was  told  that  his  (Shores) 
proper  name  was  Thomas  Jefferson  Shores.  Ho]4vins  further 
testified  that  Shores  lived  on  the  tract  claimed  by  Engelhardt  at 
the  time  of  the  levy  of  the  execution  aforesaid,  and  was  present 
at  Belleville  at  the  time  of  the  sale  of  said  land  under  said 
execution,  and  that  Engelhardt  lived  there  at  the  time  of  the 
commencement  of  this  ejectment  suit.  The  defendant  then 
proved  by  Hay,  the  recorder  of  St.  Clair,  that  no  certificate  of 
the  levy  of  the  execution  in  question  had  ever  been  filed  in  his 
office,  he  having  made  diligent  search;  that  he  could  not  tell 
whether  the  letter  "h"  on  the  indorsement  of  the  certificate  of 
sale  in  said  case  was  made  by  him  (Hay)  or  not.  The  defend- 
ant then  offered  in  evidence  the  original  certificate  of  sale, 
given  by  the  sheriff  of  St.  Clair,  to  Bailey,  attorney,  for  Hiram 
Chandler,  plaintiff  in  execution,  and  proved  by  the  sheriff'  that 
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the  transfer  or  assignment  on  tlie  back  of  the  same  was  the 
only  assignment  of  said  certiiicate  ever  produced  to  him,  and 
was  the  one  npon  which  he  executed  the  sheriff's  deed  to  plaint- 
iff'. The  plaintiff  then  introduced  a  deed  from  De  Wolf  & 
Chickering  to  Shores  for  said  north-west  quarter  of  south- 
west quarter  of  sec.  5,  dated  Oct.  20,  1843,  and  recorded  in  St. 
Clair  the  23d  of  the  same  month;  to  which  defendant 
excepted.  The  plaintiff  then  introduced  a  deed  from  Shores 
and  wife  to  Engelhardt,  for  the  last  described  tract,  dated 
October  20th,  1843,  and  recorded  on  the  23d  of  the  same  month. 
Plaintiff' then  proved  by  a  witness,  that  at  the  time  of  the  sale 
of  the  above  tract  by  Shores  to  Engelhardt,  that  Shores  moved 
out  of  the  house  and  Englehardt  the  same  or  the  following 
day  moved  in  and  took  possession  of  the  premises.  Plaintiff 
below  moved  for  a  new  trial,  because  the  finding  was  contrary 
to  law — contrary  to  evidence — and  the  co'lirt  had  admitted 
improper  evidence,  which  motion  was  overruled. 

The  case  is  brought  here  by  writ  of  error,  and  plaintiff 
assigns  for  error,  that  improper  evidence  was  admitted  on 
behalf  of  defendant  below  and  in  refusing  to  grant  a  new  trial. 

W.  H.  Underwood  and  P.  Fouke,  for  Plaintiff  in  Error. 

G.  KoERNEE  and  G.  Trumbull,  for  Defendant   in  Error. 

*ScATES,  C  J.  At  the  time  of  the  levy  of  this  execu-  [*49] 
tion,  Shores  appears  to  have  been  in  possession  of  the 
premises,  and  owned  an  equity  of  redemption — both  of  which 
were  subject  to  levy  and  sale  under  it.  Acts  1841,  171,  Sec. 
7;  Kev.  Stat.  1845,  p.  300,  Sec.  1.  Switzer  et  al.  v.  SMles 
et  al.,  3  Gil.  P.  532,  533;  Turney  etal.  v.  Sau7iders  et  al.,  4 
Scam.  P.  532 ;  Jackson  ex  dem...  Stone  v.  Scott,  18  John.  R.  94 ; 
Jachson  v.  ParJcer,   9  Cow.  E.  80,  84,  85. 

Judgments  were  not  liens  upon  lands  at  the  common  law, 
because  lands  were  not  liable  to  sale,  but  levies  were  liens,  upon 
such  property  as  was  liable  to  be  taken  and  sold.  By  statute, 
the  delivery  of  execution  to  the  officer  was  made  to  operate  as 
a  lien.  "We  have  modified  the  English  rule,  by  subjecting  the 
land  to  sale,  creating  a  judgment  lien  on  that  in  the  same  coun- 
ty of  the  judgment,  and  adopting  the  English  statute  in  rela- 
tion to  liens  on  personalty  by  delivery  of  the  execution. 

Lands  in. foreign  counties  to  the  judgment  were  subject  to 
levy  and  sale,  although  the  judgment  itself  did  not  operate  as 
a  lien.  Without  assuming  that  the  delivery  of  the  execution 
to  the  officer  of  a  foreign  county,  would,  by  analogy,  operate 
as  a  lien  on  the  land,  like  the  personalty,  because  it  was   liable 
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to  be  taken.  "We  cannot  question  but  that  the  levy  wonld  so 
operate  from  its  date,  and  a  sale  in  pursuance  of  such  levy 
would  perfect  the  title  by  relation  back  to  the  levy.  Fair 
purchasers  were  liable  to  be  overreached  by  these  semi-secret 
liens,  without  any  official  mode  of  notice  or  of  obtaining   it. 

To  remedy  this  evil,  the  legislature  provided  that  the  cer- 
tificate of  levy  and  sale,  should  each  be  filed  in  the  recorder's 
office  of  the  county  where  the  lands  lay,  and  so  also  of  levies 
of  attachments.  Rev.  Stat.  1845,  p.  302,  Sec.  12,  p.  305,  Sees. 
25,  26,  27;  (see  act  1841,  p.  ITO,  Sec.  4,)  and  in  each  case  to 
take  effect  as  a  lien  from  such  filing,  as  to  creditors  and  bona 
fide  purchasers,  without  notice. 

The  certificate  of  levy  in  this  case  was  not  filed,  and  there- 
fore took  no  effect  as  a  lien  by  constructive  notice,  and  credit- 
ors and  subsequent  purchasers,  without  actual  notice,  might 
have  held  the  land  against  this  levy.  But  no  such  right  inter- 
vened between  tl^^  levy  and  sale.  The  certificate  of  sale  was 
filed,  and  was  constructive  notice  from  that  day.  This  was 
before  any  conveyance  back  to  the  judgment  debtor  by  his 
mortgagees,  and  is  sufficient  to  pass  to  the  purchaser  all  the 
interest  of  the  judgment  debtor,  and  with  notice  of  the  levy 
'  and  judgment  as  well  as  of  the  sale.  We  cannot  construe  tlie 
statute  requiring  the  filing  of  the  certificate  of  levy,  as  de- 
feating the  title  acquired  by  the  sale  and  certificate  duly  filed 
on  account  of  a  failure  to  make  the  levy  a  lien  by  record- 
ing it. 
[*50]  *The  only  effect  of  the  failure  would  be  to  subject  the 
levy  to  be  set  aside,  and  a  subsequent  sale  defeated,  by  an 
innocent  intervening  creditor  or  purchaser.  But  if  none  such 
intervened,  the  \q^'^^  isnotvoid,  but  is  good  to  support  the  sale, 
and  when  that  is  duly  made  and  certificate  filed,  it  will  take 
effect  as  an  independent  notice,  and  connection  with  the  judg- 
ment through  the  unrecorded  levy,  as  if  the  levy  had  never 
been  required  to  be  recorded.  Such  is  the  title  set  up  and 
shown  here,  which  ap]iears  to  us  sufficient  to  entitle  the  plaint- 
iff to  a  verdict  and  judgment  in  this  case,  for  anything  shown 
in  proof  in  this  record. 

It  is  contended  that  defendant  claims  under  the  same  grant- 
or. Shores,  and  is  therefore  estopped  to  deny  title  in  him,  or 
set  up  an  adverse  title  in  himself,  or  third  person.  So  the  rule 
is  laid  down,  1  Greenl.  Ev.  p.  306,  Sec.  307 ;  Bancroft  v. 
White,  1  Caine  Re]^.  190,  and  note  a;  Jacl'son  ex  de^in.  Masten, 
V.  Bush,  10  John.  R.  223  ;  Jacksonexdem.  BowneY.  Il'mvfiaii, 
id.  292;  Ferguson  v.  Miles,  3  Gil.  R.  365;  McConnell  v.  Joh7i- 
S071,  2  Scam.  R.  528.  But  the  fact  seems  to  have  been  over- 
looked by  the  plaintiff",  that  he,  and  not  the  defendant,  claimed 
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title  for  defendant,  and  deduced  it  from  Shores.  Defendant 
offered  to  show  title  in  the  mortgagees,  and  there  rested  the 
question,  contenting  himself  upon  objections  to  plaintiff's  title, 
and  without  setting  up  any  in  himself.  We  should  therefore 
notice  one  or  two  more  objections  to  plaintiff's  title. 

It  is  said  the  judgment  was  against  one  man,  and  the  execu- 
tion was  levied  uj)on  the  property  of  another.  The  answer  is, 
that  the  evidence  of  identity  is  sufiicient  and  satisfactory. 

Again,  that  the  sale  was  to  Bailey,  the  attorney  of.  the  judg- 
ment creditor,  and  the  certificate  of  purchase  was  assigned  by 
the  latter.  The  p:|joofs  and  circumstances  satisfy  us  abun- 
dantly, that  the  purchase  was  for  and  by  the  creditor,  through 
his  attorney  of  record.  Upon  these  proofs  the  court  would 
not  feel  authorized  to  render  a  judgment  against  Bailey 
as  a  purchaser,  and  compel  him  to  pay  the  creditor  for 
this  land.     This  certificate  was  assignable  by  the  statute. 

The  title  might  well  pass,  under  such  a  defective  assignjnent 
as  would  not  enable  the  holder  to  compel  the  officer  to  execute 
a  deed ;  yet  he  may  do  so,  and  it  will  be  good.  It  is  not  a 
question  in  which  the  judgment  debtor  has  any  interest; 
having  neglected  to  redeem,  his  title  has  passed;  and  as  to 
him,  it  is  not  material  as  to  whom  it  is  conveyed.  Wiley 
et  al.  V.  Bean  et  at..  1  Gil.  E.  305.  See  Garrett  v.  Wiggins^ 
1  Scam.  E.  335  ;  Yoorhees  v.  The  Bank  TJ.  States,  10  Pet.  E. 
478.  _  ^  _         • 

It  was  contended  that  this  doctrine  would  enable  sheriffs  to 
convey  the  land  to  whom  they  pleased,  in  fraud  of  those 
having  *right.  When  such  an  attempt  is  made,  and  [*51] 
shown  to  the  court,  a  proper  remedy  and  corrective  will 
be  found  and  applied.  This  does  not  present  such  an  one.  A 
very  simple  punctuation  after  the  word  attorney,  will  make  it 
read  plainly  as  the  parties  understood  and  acted  upon  it ;  that  is, 
that  the  land  was  struck  oft"  to  S.  G.  Bailey,  attorney,  for 
plaintiff  in  execution.  Accordingly  he  passed  over  the  certifi- 
cate to  his  client,  as  purchaser,  and  he  assigned  it  to  the 
plaintiff  here,  to  whom  the  sheriff  conveyed. 

If  the  defendant  has  any  title,  he  should  have  presented  it. 
So  far  as  any  appears  in  the  record,  we  are  of  opinion  with 
the  plaintiff. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 

Skinner,  J.,  dissenting.  Judgment  was  obtained  against 
Shores  in  Madison  Circuit  Court;  on  the  30th  day  of  Decem- 
ber, 1841,  execution  issued  to  the  sheriff  of  St.  Clair  county, 
and  was,  on  the  8th  day  of  January,  1812,  levied  on  the  land 
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in  controversy  as  tlie  property  of  Shores.  ]^o  certificate  of 
this  levy  was  filed  in  the  recorder's  olfice  of  St.  Clair  county, 
where  the  land  levied  upon  is  situated.  On  the  30th  day  of 
ISTovember,  1842,  a  venditioni  exponas  execution  issued,  under 
which  the  land  was  sold,  and  the  sheriif,  on  the  24:th  day  of 
September,  1817,  executed  a  deed  to  the  plaintifl:,  as  assignee 
of  the  purchaser.  On  the  7th  day  of  February,  1843,  a  du- 
plicate of  the  certificate  of  purchase  was  filed  by  the  sheriff 
in  the  recorder's  ofiice  of  St.  Clair  county,  but  the  same  was 
not  recorded. 

The  defendant  claimed  title  by  deed  fror^  Shores,  dated  the 
20th  of  October,  1843,  and  recorded  the  23rd  of  the  same 
month.  The  defendant,  being  a  hona  fide  purchaser  without 
actual  notice,  must  take  the  title,  unless  he  is  affected  by  some 
lien  of  the  judgment,  execution,  levy,  or  sale,  or  by  construct- 
ive notice  from  the  filing  in  the  rec(jrder's  office,  of  the  du- 
plicate of  the  certificate  of  purchase;  and  in  my  opinion  no 
lien  was  created  by  either  of  them  upon  the  land,  nor  would 
the  defendant  be  constructively  charged  with  notice  of  either 
execution,  levy  or  sale. 

The  judgment  of  the  Madison  Circuit  Court  was  no  lien 
upon  land  in  St.  Clair  county,  and  no  certificate  of  the  levy 
was  filed  in  the  recorder's  ofiice  of  the  county  where  the  land 
is  situated. 

■  The  act  of  26th  February,  1841,  entitled  "An  act  to  enable 
purchasers  of  real  estate  to  ascertain  whether  the  same  is  free 
from  encumbrances,  and  to  prevent  secret  liens  of  attachments 
and  executions,"  and  now  in  force,  requires  the  sheriff  to 
whom  execution  from  a  foreign  county  is  directed, 
[*52]  upon  levy  of  the  *same  on  land,  to  file  a  certificate 
of  such  levy  in  the  recorder's  office  of  the  county 
where  the  land  lies;  and  declares  that,  "until  the  filing  of 
such  certificate,  such  levy  shall  not  take  effect  as  to  creditors 
or  honafide  purchasers  without  notice." 

This  act  requires  the  recorder  to  file  the  certificate  of  levy, 
and  to  record  the  same  in  a  book  to  be  kept  for  that  purpose. 
The  execution,  levy,  sale,  and  filing  in  the  recorder's  ofiice,  by 
the  sherff",  of  a  duplicate  of  the  certificate  of  purchase,  created 
no  lien  on  the  land,  nor  were  they,  or  any  of  them,  construct- 
ive notice  to  the  defendant,  who,  before  the  execution  of  the 
sheriff's  deed,  purchased  of  the  execution  debtor.  As  to  the 
defendant,  the  levy  did  not  take  effect,  and  the  subsequent 
proceco'ings  under  the  execution,  prior  to  his  purchase,  and 
without  actual  notice,  did  not  aft'ect  his  title  under  the  execu- 
tion debtor. 

The  act  concerning  judgments  and  executions,  approved  Jan- 
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iiaiy  17,  1825,  required  sheriffs,  on  sale  of  lands  under  execu- 
tion, "  within  ten  days  from  such  sale  to  file  in  the  oifice  of 
the  clerk  of  the  county  a  duplicate  of  such  certificate"  of  pur- 
chase, and  provided  that "  such  certificate,  or  a  certified  copy 
thereof,  should  be  taken  and  deemed  evidence  of  the  facts 
therein  contained."  Tlie  act  of  February  19th,  1811,  amend- 
atory of  the  act  of  1825,  and  now  in  force  in  this  respect,  pro- 
vides that  "the  duplicate  copy  of  the  certificate  of  purchase 
required  by  the  act  to  which  this  is  an  amendment,  to  be  filed 
in  the  office  of  the  clerk  of  the  county,  shall  in  all  cases  here- 
after be  filed  in  the  office  of  the  recorder  of  the  county  in 
which  the  lands  so  sold  under  execution  shall  be  situated." 

This  duplicate  certificate  of  purchase  the  law  requires  to  be 
60  filed  in  all  cases  of  sale  of  lands  under  execution.  It  is  not 
filed  for  record,  nor  is  it  contemplated  that  it  should  be  re- 
corded. It  constitutes  no  constructive  notice.  Its  objects  are 
to  add  to  the  security  of  the  purchaser  as  evidence  of  his  pur- 
chase, in  case  of  loss  of  tlie  original;  to  afford  a  certain  means 
of  ascertaining  the  purchaser;  and  to  enable  the  debtor  to 
redeem  by  paying  the  redemption  money  to  such  purchaser. 
See  Eeal  Estate  Statutes,  332,  Sees.  10  and  11 ;  ibid.  310,  Sec. 
4;  ibid.  448,  449. 

I  think  the  intention  of  the  act  of  February  26th,  1841,  was, 
as  its  title  indicates,  "to  prevent  secret  liens  of  attachments 
and  executions,"  and  that,  where  the  execution  comes  from  a 
foreign  county  and  is  levied  on  land,  neither  the  execution, 
levy  or  sale,  nor  the  filing  of  the  duplicate  of  the  certificate  of 
purchase  in  the  recorder's  office  by  the  sheriff,  under  the  stat- 
ute, will  affect  hoiia  fide  purchasers  without  notice,  until  the 
filing  of  the  certificate  of  levy  required  by  that  act. 

I  thereupon  dissent  from  the  opinion  of  the  majority  of  the 
court  upon  this  question. 


*Samuel  Songer,  Plaintiff  in  Error,   v.  The     [*53] 
County  Coukt  of  Gallatin  County. 

Error  to  Gallatin. 

Swamp  lands — Pre-emption. — Under  the  act  of  1852,  in  relation  to 
the  swamp  lands,  the  right  of  a  pre-emptor  is  restricted  to  the  se^-eral  legal 
subdivisions  of  forty  acres  each,  portions  of  which  are  covered  by  his  im- 
provements, not  exceeding  a  quarter  section. 
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SoNGER,  on  the  lOtli  of  April,  1855,  made  application  to 
tlie  County  Court  of  Gallatin,  to  establish  a  pre-emption,  at  ap- 
praised value,  of  the  west  half  of  the  north-east  quarter,  and 
the  east  lialf  of  the  north-east  quarter  of  Sec.  11  of  T.  85  IST., 
8  E.,  being  swamp  lands,  in  pursuance  of  the  act  of  the  Gen- 
eral Assembly  to  dispose  of  the  swamp  lands,  "approved  22nd 
June,  1852,"  and  the  act  amendatory  thereof,  approved  4th 
March,  1854.  The  County  Court  allowed  him  to  purchase 
the  south-east  quarter  of  the  north-west  quarter  of  section 
eleven,  being  the  forty  acres  on  which  his  improvements 
were  located ;  and  refused  his  application  for  the  other  lands. 

From  this  order  of  the  County  Court,  Songer  appealed,  and 
took  his  application,  to  the  Circuit  Court.  At  November  term, 
1855,  of  the  Circuit  Court,  Baugh,  Judge,  presiding,  the  judg- 
ment of  the  County  Court  was  affirmed.  Songer  then  sued 
out  his  writ  of  error,  and  brings  his  application  to  this  court 
for  review. 

'N.  L,  Feeeman,  for  Plaintiff  in  Error. 

J.  Olney,  for  Defendant  in  Error. 

Caton,  J.  The  28th  section  of  the  act  of  the  22nd  of 
June,  1852,  directing  the  disposition  of  the  swamp  lands,  pro- 
vides that  persons  owning  improvements  on  swam])  lands,  "shall 
have  the  right  to  purchase,  at  the  appraised  value  thereof,  a 
quantity  of  land  including  his  said  improvement,  to  be  bounded 
by  the  legal  subdivisions,  not  exceeding  one  Cjuarter  section, 
to  consist  of  the  quarter  quarter,  half  quarter  or  quarter  sec- 
tion." We  are  now  called  upon  to  construe  that  portion  of  the 
act  above  quoted,  and  the  question  is,  whether  a  party  having 
an  improvement  on  swamp  lands  is  entitled  to  take  the  whole 
quarter  section  on  which  his  improvement  is  situated,  although 
his  improvement  does  not  touch  all  of  the  forty  acre  tracts  in 
the  quarter,  or  whether  his  pre-emj^tion  right  is  confined  to 
the  several  quarter  quarter  sections,  portions  of  which  are 
covered  by  his  imjn-ovement.  It  seems  to  us  very 
[*54:]  plain  that  it  was  the  *intention  of  the  legislature  to 
confine  the  right  of  purchase  to  tlie  forty  acre  lot  or 
lots  upon  which  the  improvement  stands — the  right  is  given 
to  a  quantity  of  land  to  be  bounded  by  the  legal  subdivisions 
not  exceeding  a  quarter  section,  consisting  of  the  forty,  eighty, 
or  one  hundred  and  siJcty  acre  tract,  which  shall  embrace  the 
improvement.  A  forty  acre  tract  is  here  considered  a  legal 
subdivision,  and  that  is  what  is  meant  by  "a quantity  of  land," 
and  he  may  take  as  many  of  these  quarter  quarter  sections  as 
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his  improvements  encroacli  upon,  not  exceeding  a  quarter  sec- 
tion. He  cannot  be  compelled  to  take  more  than  the  forties 
upon -which  his  improvement  stands,  nor  has  he  the  option  to 
take  more. 

The  decision  of  the  Circuit  Com-t  must  be  affirmed. 

Judgment  affirmed. 


Alvin  Cross,  Appellant,  v.  The  Pinckneyville  Mill 

Company,  Appellee. 
Zachakiah  Ceoss,  Appellant,  v.  The  same,  Appellee. 

Appeal  from  Perry. 

CoKPORATiON — What  mat  be  formed  under  act  op  1849. — The  manu- 
facture of  lumber,  flour  and  meal  is  within  the  meaning-  of  the  act  of  1849, 
authorizing  "  the  formation  of  corporations  for  manufacturing,  agricultural, 
mining,  or  mechanical  purposes." 

Certificate  of  Secretary  op  State — Evidence. — A  certificate  of  the 
Secretary  of  State  to  the  effect  that  a  duplicate  of  the  certificate  of  organiza- 
tion of  a  company  tinder  the  above  act,  had  not  been  filed  in  his  office,  is 
not  evidence.  Nor  does  it  seem  that  the  omission  to  file  such  certificate 
would  defeat  the  orgarization. 

Payment  op  subscriptions. — Payment  of  subscriptions  to  stock  made 
before  the  organization  of  a  company,  under  the  above  act  of  1849,  will  be 
enforced,  if  the  organization  is  afterward  perfected.' 

This  was  an  action  of  assumpsit,  originally  commenced  by 
apjpellee,  before  a  justice  of  the  peace,  to  recover  from  appel- 
lant three  installments  of  fifteen  per  cent,  each  on  two  shares 
of  stock  of  S50  each,  alleged  to  have  been  snbscri])ed  by  ap- 
pellant to  said  company.  This  cause  was  taken  to  Perry  Cir- 
cuit Court  by  appeal,  and  tried^^by  the  court,  Breese,  Judge, 
presiding,  at  October  term,  1855.  From  the  judgment  of  the 
court  below,  which  was  in  favor  of  the  company,  an  appeal  is 
prosecuted  to  this  court. 

The  subscription  on  which  this  suit  is  brought  was  signed 
by  appellant  about  one  month  before  any  effort  was  made  to 
incorj^orate  the  company. 

*The  appellant  insisted  that  there  was  no  proof  below     [*55] 

Cited:  Corporate  existence,  73  III.  201.  Subscriptions,  validity  of,  85 
111.  527;  43  111.  360;  72  111.  247;  consideration  for,  41  111.  96;  inures  to  bene- 
fit of  corporation  subsequently  created,  26  111.  44;  110  111.  134.  Duplicate 
certificate,  omission  to  file,  41  111.  93.  Liability  on  subscription,  17  III.  423. 
Proof  of  corporate  existence,  66  111.  56.     13  Bradw.  273;  81  111.  545. 

1  See  Morawetz  on  Corp.,  Sec.  261,  notes. 
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of  organization  of  said  corporation,  it  not  being  shown,  in  addi- 
tion to  the  certificate  filed  with  the  County  Court,  that  a 
duplicate  certificate  of  organization  of  said  company  was  filed 
in  the  ofiice  of  the  Secretary  of  State,  as  required  by  the 
statute.     See  Laws  of  1849,  page  87. 

HosMEE  and  Watts,  for  Appellant. 

Underwood  and  Hamilton,  for  Appellee. 

ScATES,  C.  J.  The  principal  questions  presented  upon  the 
argument,  are,  1st — Whether  the  defendants  have  been  fully 
organized  under  the  act  of  1849,  pp.  87,  88,  Sees.  1,  2,  3,  5;  2nd — 
Whether  there  is  sufiicient  proof  of  that  fact,  Sec.  9;  and  3rd — 
Whether  the  plaintiff  is  liable  to  the  defendants  upon  calls 
made  upon  his  subscription  to  the  stock  of  the  company ; 
Sees.  6,  7,  10,  18. 

We  answer  and  resolve  all  these  questions  in  the  affirmative. 

Upon  the  first  we  remark  that  the  manufacture  of  lumber, 
flour  and  meal  is  within  the  meaning  of  the  act;  the  number 
of  incorporators  is  sufiicient;  three  may,  and  here  five  have 
made,  signed,  acknowledged,  and  filed  in  the  ofiice  of  the  clerk 
of  the  County  Court  a  certificate  of  incorporation,  containing 
the  essential  facts  and  information  intended  to  be  communi- 
cated and  made  public. 

Secondly^  This  fact  is  established  prima  facie,  by  the  kind 
and  quantum  of  evidence  provided  by  the  ninth  section,  which 
makes  a  copy  of  the  certificate  filed  with  the  clerk,  duly  certi- 
fied by  him,  "presumptive  legal  evidence  of  the  facts  therein 
stated."  But  the  ground  of  objection  under  these  propositions 
took  a  wider  range,  under  a  certificate  from  the  Secretary  of 
State,  that  a  dupUcate  of  the  certificate  oi  organization  had 
not,  on  29tli  September,  1854,  or  prior  thereto,  been  filed  in 
the  office  of  Secretary  of  State,  as  required  by  the  first  section. 

I  am  not  aware  of  any  statute  or  rule  of  law  that  makes  such 
a  certificate  evidence  of  any  thing.  The  certificate  of  the 
Secretary  will  be  sufficient  to  authenticate  the  laws  of 
the  United  States,  of  other  States  (Eev.  Stat.  p.  233,  Sec.  6), 
and  "  all  laws,  acts,  resolutions,  (of  our  own  State,)  or  other 
records,  appertaining  to  his  said  office,"  id.  p.  491,  Sec.  5. 
But  I  deem  it  a  misai3prehension  of  the  true  object  of  such  a 
certificate,  when  offered  to  prove  what  is  not  of  record,  or  that 
this  certificate  is  not  of  record.  Any  person  who  has  exam- 
ixied  ofiices  or  records  who  can,  may  swear  and  so  ju-ove  that 
the  matter  is  not  there  or  of  record.  The  Secre- 
[*56]     tary  may  indirectly  establish  the  ^negative  fact  here 

42 


NOYEMBEK  TEEM,  1855.        .  56 

fc — 

Cross  V.  Pinckneyville  Mill  Co. 

offered  in  evidence  by  certifying  to  the  actual  thne  of  snch 
filing,  and  so,  by  fixing  the  time,  exchide  any  other  time. 

But  as  it  was  received  without  objection,  we  take  the  facts 
as  stated,  that  is,  that  the  dupKcate  certificate  of  organization 
had  not  been  filed  in  the  Secretary's  oifice  on  or  j3rior  to  that 
day,  still  the  facts  are  nnimportant  to  defeat  the  organization 
or  rights  growing  out  of  it.  We  feel  no  disposition  to  explain 
away,  excuse  compliance,  or  dispense  with,  any  requirements 
of  statutes,  esjjecially  those  which  may  affect  the  rights  of 
third  persons  or  parties  interested.  There  is,  however,  a 
well  settled  distinction  between  mandatory  and  directory  pro- 
visions. And  these,  like  those  of  private  contracts,  are  settled 
and  enforced  according  to  the  intention  and  true  meaning 
of  the  legislature,  deduced  from  the  act,  and  sometimes  aided 
by  other  acts  in  pari  materia,  and  extraneous  circumstances. 
The  filing  of  this  duplicate  seems  ty  the  first  section  a 
secondary  object,  and  we  may  only  conjecture  its  nses,  as  nml- 
tiplying  the  places  of  publicity,  proofs,  and  the  chances  of 
preservation  of  the  evidence  from  loss,  accident,  or  destruc- 
tion. This  view  is  confirmed  by  the  language  of  the  second 
section  in  declaring  that  "  when  the  certificate  shall  have  been 
filed  as  aforesaid,"  the  persons  signing,  and  their  successors, 
"shall  be  a  body  politic  and  corporate  in  fact  and  in  name," 
and  is  further  strengthened  by  the  ninth  section,  declaring  a 
copy  of  it,  certified  by  the  county  clerk,  "presumptive  legal 
evidence  of  the  facts  therein  stated."  W  e  should  endeavor  by 
construction  to  aid  in  carrying  out  the  true  intention  and 
effectuating  the  object  of  the  law.  Here  it  seems  to  be  to 
encourage  and  aid  in  the  establishment  of  such  manufactures, 
&c.,  as  will  meet  and  supply  the  wants  and  demands  of  the 
people.  We  do  not  think  these  ends  would  be  promoted  by 
strict  technical  constructions,  converting  every  direction  and 
detail  of  powers  into  a  mandatory  pi-e-requisite  of  corporate 
existence.  A  similar  precautionary  direction,  and  of  great 
utility  to  the  public,  is  found  in  the  general  railroad  act  of 
1849,  special  session,  pp.  23,  32,  Sees.  20,43,  in  relation  to  filing 
maps  and  profiles  of  the  road  with  the  Secretary  of  State,  and 
of  parts  relating  to  each  county,  with  the  county  clerk  and 
recorder.  We  give  this  as  the  true  and  apparent  intent  of  the 
legislature  upon  the  face  of  the  law,  and  would  by  no  means 
be  understood  as  questioning  the  general  doctrine  as  laid  down 
and  sustained  by  the  current  of  authorities.  Whatever  is 
expressly  or  impliedly  required  to  be  done  as  essential  to  bring 
the  corporation  into  existence  must  be  done.  Ang.  and  Am. 
on  Corp.  67,  Sec.  7;  Fire  Dejpartment  of  New  York  v.  Kliv^ 
10  Wend.  E.  266. 
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[*57]  "^ Third,  The  company  thus  organized,  made  and 

gave  due  notice  of  calls  for  installments  upon  plaintiff, 
among  others,  as  a  subscriber  to  the  stock ;  and  this  is  resisted 
upon  the  ground  that  his  subscri]5tion  was  before  the  organiza- 
tion, and  is  therefore  void  or  voidable  for  want  of  a  promisee, 
consideration,  or  mutuality,  he  never  having  met,  or  acted 
with  others  in  this  subsequent  organization,  or  recognized  them 
as  a  corporation.  This  presents  the  broad  ground  of  his  obli- 
gation or  liabihty  on  such  preliminary  subscription.  We  think 
it  sustainable  upon  sensible  distinctions,  and  by  authority  of 
adjudged  cases.  A  distinction  has  been  made  between  a  mere 
subscription  of  stock,  which  could  only  be  enforced  by  forfeit- 
ure or  sale  of  the  share,  and  those  subscriptions  which  con- 
tained a  promise  to  pay,  upon  which  an  action  may  lie.  Sa- 
lem  Mill  Dam  Corporation  v.  Hopes,  6  Pick.  R.  31.  Held  in 
Bridgewater  Academy  v^.  Gilhert,  2  Pick.  R.  580,  that  the  ac- 
tion would  not  lie,  where  there  was  no  such  ]3romise.  Frank- 
lin Glass  Co.  V.  White,  14  Mass.  R.  286 ;  Chester  Glass  Co. 
V.  Dewey,  16  Mass.  R.  94. 

But  another  distinction  was  recognized  as  substituting  an 
implied  liability  for  money  had  and  received  or  laid  out 
and  expended,  when  subscriber  had  paid  part,  and  in  faith 
of  it,  further  expenditures,  had  been  incurred.  Farinington 
Academy  v.  Allen,  14  Mass.  R.  172;  2  Pick.  580. 

Many  decisions  have  sup]:iorted  the  action  upon  an  express 
promise  to  pay  calls  upon  shares  subscribed.  Worcester  Turn- 
'pike-  Corporations.  Willard,  5  Mass.  R.  80;  Andover  and 
Medford  Turnpike  Corporation  v.  Gould,  6  Mass.  .R.  40; 
where,  however,  it  appeared  unauthorized  and  unaccepted  by 
the  corporation,  it  was  not  enforced.  Essex  Tiirnpike  Cor- 
poration V.  Collins,  8  Mass.  R.  292.  In  PhilVipi  Limerick 
Academy  v.  Davis,  11  Mass.  R.  113,  a  subscription  and  agree- 
ment to  pay  towards  the  erection  of  an  Academy,  before  an  act 
of  incorporation  of  the  enterprise,  the  court  held  could  not 
be  enforced  by  the  corporation  for  want  of  a  promise  and  mu- 
tuality. The  County  Comnmssioners  of  liandolph  County 
V.  Jones,  Breese,  103 ;  and  Wallington  Maimifacturing  Com- 
pany V.  Fox,  12  Yt.  R.  304,  stand  upon  the  same  grounds ; 
and  Mayo  v.  Chenoiceth,  Breese  R.  155,  for  want  of  a  prom- 
isee. In  The  Scots  Charitable  /Society  v.  Shaw,  adm\,  8 
Mass.  R.  532,  a  recovery  was  sustained  while  the  court  doubt- 
ed the  right  of  recovery. 

While  this  court  has  required  all  the  pre-requisites  of  the 
charter  to  be  complied  with,  it  has  upheld  the  jiower  of  the 
directory  to  require  payment  from  the  stockholders  in  incor- 
porations for  business  purposes.      Barret  v.  Alton  and  San- 
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gamon  Railroad  Company,  13  111.  R.  504.  It  has  furtlier 
lield,  that  the  subscription  is  not  invalidated  by  a 
failure  to  exact  the  advance  *paynient,  and  the  min-  [*58] 
utes  and  books  of  the  company  are  evidence  of  its  acts 
and  proceedings,  and  such  acts  ■sa^o,  jpi'ima  facie  evidence  of  a 
compliance  with  the  pre-requisites  of  their  charter,  and  the 
regularity  and  legality  of  their  proceedings.  Ryder  v.  Alton 
and  Sangamon  Railroad  Company,  13  111.  R.  516. 

The  true  and  correct  principle  is  laid  down  in  Kidwelly 
Canal  Company  v.  Rohy,  2  Price  R.  93,  (1  Eng.  Exch.  R. 
189  ;)  where  a  subscriber,  to  an  agreement  among  the  parties 
to  it',  to  promote  a  joint  undertaking  or  common  purpose,  was 
held  liable  for  his  subscription  as  a  shareholder  to  the  corpo- 
ration afterward  formed,  under  an  act  of  Parliament,  subse- 
quently obtained  to  carry  out  that  undertaking  and  common 
object. 

The  same  principle  has  been  applied,  and  a  subscription,  be- 
fore the  association  was  organized  under  a  general  banking 
law  of  New  York,  was  enforced  at  the  suit  of  the  President 
of  the  Company.  Stavoiion,  President  of  the  Albany  Ex- 
change Bank,  v.  Wilso7i,  2  Hill  R.  153. 

Again,  in  The  Hamilton  and  Deansville  Planhroad  Com- 
pany V.  Rice,  7  Barb.  S.  C.  R.  157,  it  was  applied  under  the 
general  plankroad  law  of  that  State — and  the  court  held  not 
only  the  contemplated  company,  a  promisee  and  the  promise 
good  to  them  as  a  third  person,  but  that  there  was  mutuality, 
and  a  sufhcient  consideration  in  the  stock,  dividends  and  gen- 
eral interests  of  the  company  to  which  the  promisor  became 
entitled. 

The  Covington,  Coal  CreeJc  and  JacTisonville  Plankroad 
Company  v.  Moore,  enforces  the  liability  on  like  facts,  3  In- 
diana R.  510 ;  which  is  also  applied  to  insurances  in  Judah  v. 
The  American  Live  Stock  Insurance  Company,  4  Indiana  333. 
Tennessee  adopts  and  enforces  the  same  liability.  Cleaves  y. 
The  Brick  Church  Turnpilie  Company,  1  Sneed  R.  491. 
Tracy  v.  Yates,  18  Barb.  S.  C.  R.  152,  does  not  militate  with 
this  doctrine.  It  was  an  attempt  to  fix  a  liability  for  past 
debts  of  the  company,  personally  upon  a  new  and  subsequent 
stockholder,  who  had  hona  fide  paid  in  her  subscription  to  an 
insolvent  and  sinking  concern ;  which  the  court  evidently  seem 
to  regard  as  a  swindling  adventure.  The  sacrifice  was  sought 
to  be" doubled  by  fixing  the  day  of  subscription,  instead  of  the 
day  of  payment,  as  the  time  when  she  became  a  stockholder, 
but  the  court  held  that  she  became  such  only  on  payment. 

Parties  should  not  be  permitted  to  toy  and  trifle  with  the 
rights  and  interests  of  others,  by  agreeing  and  entering  into 
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siicli  enterprises  with  others,  where  expense  and  trouble  must 
be  incurred  in  the  }3re  pa  ration  for  and  organization  of  compa- 
nies, and  larger  or  less  sums  may  be  expended,  before  they  ai'e 
told  by  those,  upon  the  confidence  of  whose  means  and  assist- 
ance they  venture,  that  they  will  withdraw,  and  set  up 
[*59]  the  *endless  technicalities  of  the  law  as  a  justification 
and  defense.  Should  these  be  encouraged  and  sus- 
tained, the  public  will  derive  but  little  good  from  general  acts 
of  incorporation. 

These  acts  are  intended  to  invite  and  aid  small  capitalists  by 
association  to  furnish  and  accommodate  the  growing  wants  of 
the  community.  The  policy  is  judicious  and  much  may  be 
accomplished  from  limited  means  ;  when  it  is  understood  that 
in  this,  as  in  other  agreements,  parties  will  be  held  to  the 
performance  of  their  contracts  in  which  the  rights  and  in- 
terests of  others  are  involved. 

Judgment  affirmed. 


Andeew  Christy,  Plaintiff  in  Error,  v.  James  Pul- 
liam, Defendant  in  Error. 

Error  to  St.  Clnir. 

Construction  of  will — Execution  of  power — Ejectment — Evi- 
dence.— A  husband  made  certain  bequests  to  his  wife,  anion^-  others,  certain 
lands,  "  to  dispose  of  at  her  death  to  any  person  she  may  think  best  to  live 
with  her,  and  take  care  of  her;"  she  conveyed  these  lands,  and  it  was  held 
that  the  grantee  in  an  action  of  ejectment  might  offer  his  deed  in  support  of 
his  title;  and  that  evidence  of  a  tenancy  oP  defendant  under  his  grantor,  with 
a  view  of  estopping  him  from  denying  title  in  plaintiff,  is  proper. 

The  poAver  conferred  on  the  wife  by  the  will,  may  be  executed  by  deed  or 
will,  or  other  simple  writing,  if  sufficient  to  convey  the  subject  matter  of  it; 
the  intention  of  the  devisor,  by  the  power  conferred  on  the  wife,  is  too  plain 
to  admit  of  restriction. 

This  was  an  action  of  ejectment,  to  recover  the  possession  of 
a  certain  tract  of  land  situate  in  St.  Clair  county.  Declaration 
contains  but  one  count ;  plaintiff  claims  an  estate  in  fee  in  said 
land. 

The  cause  was  tried  by  the  court  and  jury.  Plaintiff  showed 
a  connected  title  of  record  from  the  United  States  to  one 
Josejih  Ogle,  and  produced  the  last  will  of  said  Joseph  Ogle, 
duly  proved,  which  will  contained  the  following  pro^'isions : 
"  Also  I  give  and  bequeath  to  the  above  named  Lucy  Ogle,  to 
have  and  to  hold  during  lier  natural  life,  the  land  that  I  now 
own  and  reside  on,  to  occupy  and  use  the  said  land  in  the  same 
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way  as  it  would  be  lawful  for  her  to  do  if  the  title  were  full 
and  complete  in  her,"  and  in  subsequent  part  of  will,  the  pro- 
vision, viz.:  "  The  land  not  i?icluded  in  above  bequeath,  {re- 
ferring to  lands  in  controversy^  I  give  and  bequeath  to  my  be- 
loved wife,  Liicy  Ogle,  to  dispose  of  at  her  death  to  any  person 
she  may  think  best  to  live  with  and  take  care  of  her^^ 
and  then  offered  to  introduce  a  deed  from  *Lucy  Ogle,  [*60] 
the  widow  of  Joseph  Og^e,  deceased,  conveying  the 
lands  sued  for  to  the  plaintiff,  having  proved  by  one  Duncan, 
that  the  land  sued  for  was  not  included  in  the  special  bequest 
referred  to  in  said  will,  which  said  deed  was  by  the  court  ex- 
cluded from  the  jury. 

The  plaintiff  then  called  one  Absalom  Badgly,  and  offered 
to  prove  by  him  that  the  defendant  came  into  the  possession 
of  the  premises  under  a  lease  from  the  grantor  of  the  ])laintiff", 
and  asked  the  following  question :  "  Do  you  know  of  James 
Pulliam,  the  defendant,  having  paid  rent  to  Lucy  Ogle,  the 
grantor  of  the  plaintiff'?"  which  question  the  court  would  not 
permit  the  witness  to  answer. 

The  ])laintiff  then  offered  to  prove  by  said  witness  that  the 
defendant  rented  the  land  in  controversy  of  Lucy  Ogle,  who 
was  the  grantor  of  the  plaintiff,  and  that  the  relation  of  land- 
lord and  tenant  existed  between  them,  also  to  prove  that  said 
Lucy  Ogle  has  conveyed  her  interest  in  said  land  to  said  plaint- 
iff, all  of  which  the  court  refused  to  let  plaintiff  prove,  and 
thereupon  the  jury  found  a  yoxd^oX  pro  forma  for  the  defend- 
ant, of  not  guilty,  at  August  term,  1855,  of  the  St.  Clair  Cir- 
cuit Court,  Beeese,  Judge,  presiding. 

The  plaintiff  moved  a  new  trial,  which  was  overruled. 

G.  Teumbtjll,  for  Plaintiff  in  Error. 

W.  H.  Undeewood,  for  Defendant  in  Error. 

ScATES,  C.  J.  The  testator  provided  for  the  payments  of 
his  debts  and  funeral  expenses  out  of  his  personalty  and  gave 
the  remainder  to  his  wife  forever.  He  also  devised  to  his  wife 
the  land  upon  which  he  lived,  viz.:  "  To  have  and  to  hold  dur- 
ing her  natural  life  the  land  that  I  now  own  and  reside  on,  to 
occupy  and  use  the  said  land  in  the  same  way  as  it  would  be 
lawful  for  her  to  do  if  the  title  were  full  and  complete  in  her." 
He  further  devised,  at  the  death  of  his  wife,  two  other  tracts, 
a  forty  and  a  thirty-five  acre  tract,  to  certain  nephews,  by 
metes  and  bounds,  (which  by  codicil  he  revoked  as  to  them 
and  gave  to  another  nephew,)  and  then  proceeded :  "  and  the 
land  not  included  in  the  above  bequeath,  I  give  and  bequeath 
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to  my  dearly  beloved  wife,  Lncy  Ogle,  to  dispose  of  at  her 
deatli  to  any  person  she  may  think  best  to  live  with  her  and 
take  care  of  her."  The  will  was  proved  Sept.  21,  18i6.  On 
the  l!2th  of  June,  185-i,  Lucy  Ogle  executed  a  deed  in  fee  of 
these  lands  to  plaintiif.  The  court  excluded  this  deed  in  evi- 
dence, and  refused  e'vidence  of  a  tenancy  of  defendant  under 
the  grantor.     Upon  these  rulings  arise  the  questions  before 

us. 
[*61]  '^The  first  clause  recited  devises  a  life  estate  in  her 
of  the  homestead  tract;  the  second  does  not  devise  the 
lands,  but  creates  a  general  power  of  appointment  in  fee,  with- 
out special  or  particular  conditions  or  directions  as  to  the  time, 
mode  or  manner  of  doing  so,  or  restriction  in  appointing  an 
estate  less  than  a  fee,  or  in  executing  it  at  different  times,  for 
diiferent  parts  of  the  land,  or  quantum  of  interest.  "  To  dis- 
pose of  at  her  death,"  might  import  a  limitation  as  to  time  and 
the  mode  by  will,  were  not  the  sense  and  intention  of  the  tes- 
tator so  clearly  manifested  by  the  remainder  of  the  sentence. 
But  it  is  very  clear  that  the  object  of  the  power  was  for  the 
benefit  of  the  devisee  of  it,  to  enable  her,  in  her  discretion,  to 
make  provision  for  her  sustenance  and  comfort  until  her 
death,  for  which  purpose  the  power  enables  her  to  dispose  of 
the  land  "to  any  person  shemay  think  best  to  live  with  her,  and 
take  care  of  her."  The  literal  reading  would  lead  us  to  an 
absurd  conclusion  and  make  nonsense.  The  testator  never  con- 
tem])lated  such  an  idea  as  restricting  the  power  to  the  time  of 
her  death,  for  it  would  then  imply  that  the  ]:)erson  receiving  the 
land  would  have  "to  live  with  her,  and  take  care  of  her"  af- 
ter he  had  received  it,  in  order  to  return  the  consideration  for 
it,  in  the  "care"  provided  for.  To  avoid  this  absurdity,  we 
must  understand,  under  such  a  restriction  of  the  power,  that 
the  purchaser  under  it,  must  bestow,  in  advance,  during  her 
life-time  the  "care"  intended,  which  means,  not  only  atten- 
tions, but  moneys,  maintenance,  and  all  necessaries  of  life,  and 
trust  to  her  execution  of  the  power  in  his  behalf  at  her  deatli; 
and  should  she  fail,  neglect  or  refuse  its  execution,  it  might  be 
very  questionable  whether  equity  would  interpose  for  his  re- 
lief, by  supplying  a  want  of  it  in  his  behalf.  4  Kent  Com. 
339,  ?A0,  341';  TCoke  Little.  113rt.,  note  (C.  2);  ClinefeJter  et 
al.  V.  Ayres,  16  LI.  329.  We  must  theref  oi-e,  seeing  so  plainly 
an  intention  by  the  power,  to  make  provision  foi  her  main- 
tenance according  to  her  own  discretion,  give  it  full  effect  by 
forbearing  such  restrictions  as  might  wholly  defeat  a  purpose 
so  trrateful  to  the  heart  of  a  dying  husband. 

The  same  rules  of  construction  govern  contracts  and  wills, 
and  are  framed  and  adopted  to  ascertain  the  intention  which 
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is  to  govern.     1  Greenleaf  Ev.,   Sec.  287  and  notes,  and  Sec. 
289  and  notes. 

When  the  mode  of  executing  the  power  is  not  defined,  it 
may  be  executed  by  deed  or  will,  or  other  simp]e  writing,  if 
sufficient  to  convey  the  subject  matter  of  it.  4  Kent  Com. 
330 ;  Fairman  v.  'Seal,  14  III.  E.  244  ;  2  Hilliard  on  Eeal  Prop. 
559,  Sec.  12 ;  1  Sugd.  on  Pow.  258,  Sec.  3,  clauses  9  and  13, 
(1  Law.  Lib.  p.  228.)  And  the  power  need  not  be  referred  to 
in  the  instrument  executing  it.     4  Kent  Com.  334. 

*The  manner  of  execution  here  by  deed,  the  time,     [*62] 
and  the  qnantity  of  estate,  are  all  wnthin  the  terms  and 
intention  of  this  will— 4  Kent's  Com.  319 — and  we  are  there- 
fore, left  to  the  inquiry  of  tlie  grounds  of  its  exclusion  in  evi- 
dence. 

We  remark,  in  the  first  place,  that  the  exclusion  of  the  evi- 
dence of  a  tenancy  of  defendant  under  the  grantor,  with  the 
view  of  estopping  him  from  denying  title  in  plaintiff  as  her 
grantee,  was  proper ;  for  while  we  recognize  the  law  as  cor- 
rectly laid  down  on  that  subject,  we  think  it  has  no  application 
here,  as  will  be  apparent  from  the  principles  which  govern  a 
case  like  this. 

It  is  not  the  case  of  an  ordinary  conveyance,  nor  like  it  in  its 
effects  ;  but  the  doctrine  of  powers  has  its  peculiarities. 

Plaintiff,  as  appointee  under  the  power,  derives  his  title,  not 
under  the  person  exercising  the  power,  but  from  the  will  ;  the 
deed  operates  as  the  direction  of  a  use,  and  he  takes  in  the 
same  manner  as  if  the  use  had  been  limited  to  him  by  the  will. 
4  Kent  Com.  327,  328.  And  this  deed  of  appointment  relates 
back  to  and  takes  effect  from  the  will ;  and  he  takes  under  the 
testator,  and  not  Mrs.  Ogle,  who  merely  executed  it  by  his 
direction.  4  Kent  Com.  337,  338  ;  1  Coke  on  Litt.  112«  and 
notes  (M.  1)  (N'.  1),  Albany's  case;  Maflboi'ough  v.  Godolphin, 
2  Yes.  Sen.  E.  61  _;  Cook  v.  Duckenfield,  2  Atk.  E.  565-8 ; 
Middleton  and  wife  v.  Crofts,  2  Atk.  E.  Appendix  661 ; 
Bradish  v.  Gibhs,  3  John.  Ch.  E.  550 ;  Doolittle  v.  Lewis  et 
al.,  7  John.  Ch.  E.  45.  And  this  was  carried  so  far  in  Roach 
et  al.  V.  Wadhain,  6  East.  E.  289,  that  Watts,  who  had  the 
power  of  appointment,  with  a  limitation  over  to  him  in  fee,  on 
default  of  appointment,  rendering  rent  to  plaintiff,  one  of  the 
parties  to  the  creation  of  the  ]3ower  as  part  owners  of  the  es- 
tate, discharged  the  land  from  his  covenant  to  pay  this  rent  to 
plaintiffs,  which  covenant  run  with  the  land;  and  the  ap- 
pointee too'k  the  land  free  of  the  rent,  by  the  appointment  of 
Watts,  but  not  by  conveyance  from  him,  and  was  consequently, 
not  subject  to  his  covenant Jto  pay  the  rent.  But  this  relation 
back  to  the  creation  of  the  power  is  not  to  be  understood,  nor 
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will  it  overreach  intervening  rights.  4  Kent's  Com.  338 ; 
Marlborough  v.  Godolphin,  2  Ves.  Sen.  E.  78 ;  SoutJiby  v.  Stone- 
house,  id.  610. 

This  is  not  a  naked  power,  but  is  conpled  with  a  beneficial 
interest  in  the  devisee  of  it ;  and  her  exercise  of  it  will,  if 
practicable,  be  u])held.  Clinefelter  et  ah.  v.  Ayres,  16  111,  329; 
Fairman  v.  Beale,  14  111.  R.  244. 

The  plaintiff   has  set  forth,  according  to  the  statute,  the 

estate  he  claims,  which  is  a  fee,  and  can  recover  no  less  estate. 

The  deed  conveys  a  fee — and  there  is  no  proof  in  the  record 

that  the  lands  described  in  the  deed  and  declaration  are 

[*63]     the  '"homestead,  in  which  the  grantor  took  a  life  estate 

as  devisee  imder  the  will. 

The  question,  therefore,  does  not  arise  upon  this  record  as 
to  the  effect  of  the  execution  of  the  power  upon  the  life  estate 
in  the  homestead.  The  land  described  may  be  the  same,  in 
whole  or  in  part;  but  as  the  will  did  not  describe  it  by  num- 
bers, and  no  witness  has  deposed  to  its  identity,  we  can  not 
identify  it. 

The  plaintiff  must  recover,  according  to  his  allegations,  a 
fee  or  nothing.  Ballance  v.  liankin,  12  111.  R.  420;  Rawl- 
ings  v.  Bailey  et  al.,  15  111.  R.  ITS.  But  the  evidence  offered 
by  him  will  j9r/m«/aCTe  support  his  allegations,  and  should, 
therefore,  have  been  admitted. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


William  A.  Eichey,  Plaintiff  in  Error,  v.  Y/illiam 
McBean,  Defendant  in  Error. 

Error  to  Massac. 

Action  for  maliciotis  prosecution — Evidence. — A.  sued  B.  before  a 
justice  of  the  peace,  to  recover  back  money  which  B.  alleged  had  been  over- 
paid to  A.  on  a  contract  for  ferriage.  Both  were  sworn  at  the  trial  ;  A.  af- 
firmed the  existence  of  a  contract,  which  B.  denied.  A.  then  cliarged  B. 
with  perjury  and  had  him  arrested,  and,  on  examination,  he  ■^^  a=!  discharged, 
for  which  B.  brought  an  action  for  malicious  prosecution  against  A.  Held, 
that  on  the  trial  of  the  action  for  malicious  prosecution,  A.  should  be  per- 
mitted to  show  in  his  defense  the  testimony  given  by  him  upon  the  hearing 
of  the  prosecution,  touching  the  existence  and  character  of  the  alleged  con- 
tract. 

Probable  cause. — ^A  reasonable  ground  of  suspicion,  supported  by  cir 

Malicious prosec\tfion — What  necessary  to  sustain  action  of — Defenses — 
Probable  cause.     See  Leidig  v.  Rawson,  1  Scam.  272,  7iote. 
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cum=>tances  sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accusBcl  is  guilty  of  the  offense  with  which  he  is 
charged,  is  probable  cause  to  be  shown  in  defense  of  an  action  for  malicious 
prosecution. 

This  action  was  tried  in  tlie  Massac  Circuit  Court,  before 
Paosrish,  Judge,  and  a  jury,  at  June  term,  1854  ;  verdict  and 
I'udgment  for  tlie  plaintiff  below  for  five  liundred  dollars  and 
costs. 

K.  S.  IiTelson,  for  Plaintiff  in  Error. 

J.  A.  Logan  and  C.  G.  Simons,  for  Defendant  in  Error. 

Skinnee,  J.  Tliis  was  an  action  on  the  case  for  malicious 
prosecution. 

Eicliey,  the  defendant  below,  sued  McBean  before  a  justice 
of  the  peace,  to  recover  back  money  paid  McBean  by 
Eichey  *  for  ferriage.  McBean  became  a  witness  on  [*64] 
the  trial  for  Eichey,  to  prove  an  alleged  contract  be- 
tween them  in  relation  to  such  ferriage,  and  testified  that  no 
contract  in  relation  to  the  ferriage  was  made  between  him  and 
Eichey.  Eichey  made  complaint  before  a  justice  of  the 
peace,  charging  McBean  with  perjury  in  so  testifying;  a 
hearing  was  had  before  the  justice,  and  McBean  was  dis-° 
charged. 

McBean  then  brought  this  suit  for  such  prosecution.  Upon 
the  trial  in  the  Circuit  Court,  McBean  proved  the  prosecution 
and  his  discharge,  and  proved  facts  and  circumstances  tending 
to  establish  malice  and  want  of  probable  cause.  Eichey,  without 
objection,  proved  that  he,  on  hearing  of  the  prosecution  for 
perjury,  testified:  that  a  contract  was  made  between  McBean 
and  him  as  to  the  charge  to  be  made  for  the  ferriage  ;  that 
McBean  testified,  on  the  trial  of  the  civil  suit  between  them, 
that  no  contract  was  ever  made  relating  thereto;  and  that  the 
testimony  of  McBean  was  untrue. 

The  proceedings  in  the  civil  suit  were  proved,  by  which  it 
appeared  that  McBean  was  sworn  and  testified  on  that  trial, 
and  denied  the  making  of  the  alleged  contract  with  Eichey,  or 
any  contract  relating  to  the  ferriage. 

Eichey  also  proved  that  McBean,  before  the  commencement 
of  the  civil  suit  of  Eichey  against  him,  stated  that  he  had 
agreed  with  Eichey  to  ferry  at  five  cents  per  barrel,  but 
rhat  now  he  would  not  do  it  for  less  than  ten  cents  per  bar- 
tel. 

Considerable  other  evidence  was  offered  by  McBean  and  by 
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Ricliey,  upon  the  question  oi probable  cause,  but  wholly  unsat- 
isfactory in  its  character. 

The  error  assigned  is:  the  refusal  of  the  Circuit  Court  to 
set  aside  the  verdict  against  Richey,  because  it  was  against  the 
law  and  the  evidence  ;  and  the  only  question  is :  was  the  de- 
fendant entitled  to  a  new  trial  upon  the  evidence  ? 

In  this  action,  the  declaration  must  charge  that  the  defend- 
ant was  actuated  by  malice  in  setting  on  foot  the  prosecution, 
and  that  the  same  was  done  without  probable  cause  ;  to  main- 
tain the  action  these  allegations  must  be  proved,  and  it  is  for 
the  plaintiff  to  prove  thera. 

In  this  case,  if  it  be  admitted  that  the  plaintiff  established 
pri'jna  facie  want  of  probable  cause,  yet,  that  the  prima  facie 
case  Avas  overthrown  by  the  evidence  on  the  part  of  the  de- 
fendant, as  given  at  the  former  trial,  the  testimony  of  the  de- 
fendant given  upon  the  hearing  of  the  charge  of  perjury  was 
before  the  jury,  and  that  testimony,  if  true,  showed  a  fit  case 
for  lu'osecution. 

This  testimony  is  corroborated  by  proof  of  an  admission  of 
the  plaintiff  inconsistent  with  the  truth  of  his  testimony 
[*65]  in  the  *civil  suit,  and  it  may  be  said  (in  the  absence  of 
anything  to  the  contrary)  that  the  fact  of  the  defendant 
calling  upon  the  plaintiff  to  testify  in  relation  to  the  alleged 
contract,  when  his  case  depended  upon  the  ])roof  of  such  con- 
tract, is  a  circumstance  consistent  only  with  the  supposition 
that  he  understood  that  a  contract  did  exist,  and  that  he  re- 
lied upon  it  for  redress. 

From  all  that  appears  in  the  case,  the  contract,  if  one  ex- 
isted, was  known  only  to  the  parties,  and  it  would  seem  to  fol- 
low, upon  grounds  of  public  policy  and  of  necessity,  that  the 
testimony  of  the  defendant,  given  upon  the  hearing  of  the 
prosecution  touching  the  existence  and  character  of  the  alleged 
contract,  should  be  admitted  in  his  defence  of  an  action  brought 
against  him  for  such  prosecution. 

If  this  is  not  the  law,  no  citizen  would  be  safe  in  prosecuting 
another  for  crime,  where  the  offence  is  peculiarly  within  his 
knowledge  and  not  attended  with  circumstances  susceptible  of 
proof  by  others.  Johnson  et  ux.  v.  Browning,  6  Mod.  R.  216 
Oner  rant  v.  Tinder, \  Ya.  R.  56;  JBurlingamew.  Burlingame. 
8  Cowen  141  ;  Scott  v.  Wilson,  Cooke's  R.  315  ;  1  Greenl.  Ev. 
Sec.  362 ;  2  ibid..  Sec.  457 ;  Scott  y.  Shnpson,  1  Sand.  R.  601 

The  policy  of  the  law  is  to  favor  prosecutions  for  crimes, 
and  it  will  afford  such  protection  to  the  citizen  prosecuting  as 
is  essential  to  public  justice. 

"We  think  the  evidence  on  the  part  of  the  defendant  estal)- 
lished  probable  cause  for  the  prosecution.      Had  the  plaintiff 

52 


:N'0YEMBER  term,  1855.  65 

Thatcher  v.  Thatcher. 

been  on  trial  of  an  indictment  for  perjury,  and  had  a  jnry  found 
him  guilty  upon  the  positive  evidence  of  Richey,  and  the  ad- 
mission of  the  contract  proved,  we  can  not  say  the  verdict 
could  ])roperly  be  set  aside  for  insufficiency  of  the  evidence  ; 
and  if  this  be  so,  it  follows  that  the  evidence  in  this  case  estab- 
lished probable  cause. 

Probable  cause  is  defined  to  be:  "a  reasonable  ground  of 
suspicion,  supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief  that  the  per- 
son accused  is  guilty  of  the  offence  with  which  he  is  charged." 
Mu7ins  V.  Dujpont  et  al.,  3  Wash.  C.  Ct.  R.  ?>\\Fo8hay  \ . Fer- 
guson^ 2  Denio  617 ;  Ash  v.  Marlow,  20  Ohio  119 ;  Jach  v. 
Sthnpson,  13  111.  701. 

Upon  this  definition,  it  cannot  be  doubted  that  the  evidence 
established  probable  cause. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


*Nancy  R.  Thatcher,    Plaintiff  in    Error,  v.  ^^'o^ 
Wesley  Thatcher,  Defendant  in  Error. 

Error  to  Jefferson. 

Application  FOB  DIVORCE — Verdict. — On  application  for  a  divorce,  if 
the  jury  find  the  allegations  of  the  bill  true,  except  that  the  plaintiff  had 
been  a  dutiful  wife,  it  entitles  her  2)rima  facie  to  a  decree. 

In  such  a  case,  if  the  court  thinks  the  finding  wrong,  it  should  set  aside 
the  verdict  and  order  a  new  trial,  or,  perhaps,  reform  the  verdict  and  enter 
a  decree  contrary  to  it. 

The  verdict  of  a  jury  in  such  a  case,  where  the  evidence  is  not  preserved 
in  the  record,  shows  that  the  proof  sustained  the  allegations,  in  the  bill,  and 
the  court  must  so  consider. 

Costs.— In  a  case  for  divorce,  where  a  biU  is  dismissed,  it  is  erroneous  to 
enter  a  judgment  against  the  wife  for  costs. 

This  cause  was  heard  before  Baugh,  Judge,  and  a  jury,  at 
September  term,  1854. 

The  opinion  of  the  court  furnishes  all  the  facts  necessary  to 
a  full  understanding  of  the  case. 

R.  S.  IsTELSoisr  and  H.  Johnson,  for  Plaintiff  in  EiTor. 

R.  F.  WiNGATE,  for  Defendant  in  Error. 

Cited:  Presumption  in  favor  of  verdict,  79  111.  634;  when  decree  entered, 
contrary  to  verdict,  3  Bradw.  286.    Costs,  54  lU.  187. 
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Caton,  J.  This  was  a  bill  for  a  divorce,  filed  under  our 
statute  by  the  wife  against  the  husband,  charging  acts  of  ex- 
treme and  repeated  cruelty.  There  was  a  trial  by  jury  and  a 
verdict  returned  finding  all  the  allegations  of  the  bill  sustained, 
except  the  allegation  that  she  was  a  dutiful  wife,  whereupon 
the  court  dismissed  the  bill  at  the  complainant's  cost.  This  ver- 
dict was  substantially  a  verdict  for  the  complainant  on^ prima 
facie  entitled  her  to  a  decree.  If  the  court  thought  from  the 
evidence  that  the  finding  should  have  been  the  other  way,  it 
should  have  set  the  verdict  aside  and  ordered  another  trial,  or 
l^erhaps — under  the  decision  in  the  case  of  Garrett  v.  Stevert- 
sa7i,  3  Gilman,  which  was  under  the  mechanics'  lien  law,  with 
principles  similar,  as  to  the  right  of  trial  by  jury,  with  our 
statute  of  divorces — the  court  might,  in  view  of  the  evidence, 
reform  the  verdict  or  enter  up  a  decree  contrary  to  the  verdict, 
yet  such  decree  must  be  sustained  by  the  evidence  contained  in 
the  record,  as  much  at  least  as  any  other  decree  in  chancery. 
J^rima  facie,  at  least,  the  verdict  shows  that  the  proofs  sus- 
tained the  allegations  of  the  bill,  and  as  this  is  all  that  the 
record  does  show  as  to  what  the  proof  was  or  what 
[■^67]  facts  were  proved  on  *trial,  we  must  treat  it  as 
evidence  of  the  facts.  Were  the  proofs  which  were 
given  at  the  hearing  embodied  in  the  record,  from  which 
we  could  see  that  the  verdict  was  clearly  wrong,  and  the 
allegations  of  the  bill  not  sustained,  we  might  sanction  the 
decree  which  was  entered  or  order  another  trial.  It  has 
been  several  times  decided  by  the  court,  even  under  the  late 
statute  allowing  oral  proofs  to  be  heard  at  the  hearing  in 
chancery  suits,  that  the  evidence  upon  which  a  decree  is  en- 
tered must  be  embodied  in  the  record.  Unlike  actions  at  law, 
the  evidence  in  a  chancery  suit  constitutes  a  part  of  the  record, 
except  there  be  a  verdict  of  a  jury,  or  the  report  of  a  master 
finding  the  facts,  in  which  case  such  verdict  or  report  presents 
in  the  record  the  facts  established  instead  of  the  evidence 
lieard  to  establish  the  facts.  In  this  case  the  record  does  not 
show  sufiicient  to  sustain  the  decree.  But  even  if  there  were 
sufiicient  in  the  record  to  sustain  the  dismissal  of  the  bill,  that 
portion  of  the  decree  requiring  the  complainant  to  pay  costs 
was  erroneous.  The  court  by  its  decree  continued  her  under 
the  disabilities  of  a  fe7?ie  covert,  but  subjected  her  to  the 
liabilities  of  ^feme  sole.  This  portion  of  the  decree  against 
her  M'as  inconsistent  with  the  position  in  which  she  was  re- 
quired to  continue. 

The  decree  must  be  reversed  and  the  suit  remanded. 

Decree  reversed. 

54 


E'OVEMBEK  TEEM,  1855.  67 


Smith  et  al.  v.  Kaliill. 


Rowley  Smith  et  al.,  Appellants,  v.  Edward  Kahill, 

Appellee. 

Appeal  from  Washington. 

Action  for  work  and  labor — ^Evidence — Certificate  of  foreman. 

— In  an  action  for  work  and  labor,  the  certificate  of  a  foreman  of  the  defend- 
ant, showing  the  number  of  days'  hibor  performed,  accompanied  by  evidence 
tending  to  prove  that  the  person  signing  the  certificate  was  foreman,  is  proper 
for  the  consideration  of  tlie  ]ury. 

Objection. — Where  objection  is  not  made  to  the  introduction  of  parol  ev- 
idence in  the  Circuit  Court  to  prove  a  contract,  the  effect  of  that  evidence  can 
not  be  avoided. 

Record — Exception. — Wliere  the  record  does  not  showan  exception 
taken  to  the  decision  of  the  Circuit  Court  in  overruling  a  motion  for  a  new 
trial,  the  decision  can  not  be  assigned  for  error. 

This  cause  was  tried  before  Underwood,  Judge,  and  a  jury 
at  October  term,  1854,  of  the  Washington  Circuit  Court.  Yer- 
dict  and  judgment  for  Appellee  in  tbe  court  below. 

ISTelsok  and  Johnson,  for  Appellants. 

Bond  and  Geat,  for  Appellee. 

^Skinnee,  J.  Kabill  sued  Rowley  Smith  &  Co.,  be-  [*68] 
fore  a  justice  of  the  peace  of  Washington  county,  to 
recover  for  work  and  labor.  The  plaintiff  recovered  judg- 
ment for  $23.02.  The  cause  was  appealed  to  the  Circuit 
Court,  where  judgment  was  rendered  for  the  plaintiff  for  the 
same  amount,  upon  verdict  of  a  jury.  The  defendants  appealed 
to  this  court. 

On  the  trial  in  the  Circuit  Court  it  was  proved  •  that  the 
plaintiff,  with  other  laborers,  had  worked  on  sectioii  ninety- 
seven  of  the  Illinois  Central  Railroad  for  Stiles  &  Co.,  who 
were  sub-contractors  under  the  defendants ;  that  one  month's 
pay  was  due  them  and  unpaid,  and  that  they  refused  to  work 
longer  on  that  account ;  that  defendants  then  told  them  to  go 
to  work  for  them  and  open  a  new  pit  so  that  the  defendants 
could  measure  their  work  and  distinguish  it  from  work  done 
for  Stiles  &  Co. ;  that  the  plaintiff's  labor  was  worth  $1.25 
per  day. 

The  plaintiff  read  in  evidence  a  certificate  dated  August  15 

Cited:  Effect  of  admission  of  evidence  without  objection,  70  lU.  290.  Ne- 
cessity of  taking  exception,  42  111.  324. 
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1853,  to  tlie  plaintiff,  signed  bj  the  defendants,  "  per  M.  P. 
Waters,  foreman,"  and  certifying  that  the  plaintiff  had  worked 
for  them  on  said  section  ninety-seven,  eighteen  and  three- 
f om-tlis  days  ;  proved  the  hand-writing  of  Waters,  and  offered 
evidence  tending  to  prove  that  Waters  was  the  foreman  of 
the  defendants,  and  authorized  to  give  the  certificate.  The 
defendants  objected  to  this  evidence  ;  the  objection  was  over- 
ruled and  defendants  excepted. 

The  defendants  offered  in  evidence  a  similar  certificate  of 
the  same  date,  to  one  Ferriel,  signed  by  Waters  as  foreman  of 
Stiles  &  Co.  To  this  the  plaintiff  objected,  the  court  sustained 
the  objection,  and  the  defendants  excepted. 

We  can  see  no  error  in  admitting  the  certificate  to  plaintiff. 
It  stated  the  time  plaintiff  had  w^orked,  there  was  evidence 
tending  to  prove  authority  in  Waters  to  execute  the  same  for 
the  defendants,  and  it  was  proved  to  have  been  signed  by 
Waters. 

The  certificate  to  Ferriel,  a  third  person,  and  shown  in  no 
manner  to  have  been  connected  with  the  plaintiff",  nor  with  the 
transaction  between  the  plaintiff  and  defendants,  w^as  properly 
excluded. 

It  was  also  proved  that  the  defendants  paid  plaintiff  the 
amount  due  him  from  Stiles  &  Co.,  about  15th  July,  1853. 
Some  of  the  witnesses  testified  that,  when  the  hands  refused 
to  work  on  account  of  Stiles  t%  Co.  failing  to  pay  them,  the 
defendants  told  them  to  go  to  work,  and  they  would  see  them 
paid,  or  would  pay  them,  but  which,  they  could  not  positively 
say ;  that  the  hands  refused  to  go  to  work  without  an  assur- 
ance in  writing,  and  that  the  defendants  gave  an  assurance  in 
writing. 

The  defendants    set  up  the  statute  of  frauds  as  a 
[*69]     defence.     It  *was  for  the  jury  to  determine  from  the 
evidence  what  the  contract  was,  and   there  was  evi- 
dence before  them  of  a  direct  undertaking  by  defendants  to 
pay,  in  consideration  of  work  performed  by  plaintiff"  for  them. 

If  such  was  the  contract,  it  w  as  not  within  the  statute. 

lio  objection  was  made  to  parol  evidence  of  the  contract, 
and  the  defendants  cannot  now  avoid  its  eff"ect.  Sawi/er  v. 
The  City  of  Alton,  3  Scam.  127.  And  we  think  the  evidence 
does  not  show  that  there  was  a  written  contract  between  the 
plaintiff"  and  defendants  concerning  the  subject  matter  of  this 
suit. 

There  was  a  difficulty  among  laborers  on  the  woi'k  because 
they  were  not  paid.  The  defendants  "  gave  an  assurance  in 
writing,"  but  to  whom  it  was  given,  or  whether  to  secure  the 
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payment  of  what  was  due  them  from  Stiles  &  Co.,  or  for  work 
yet  to  be  performed,  does  not  appear. 

The  defendants  moved  for  a  new  trial,  but  the  record  fails 
to  show  that  they  excepted  to  the  decision  of  the  court  over- 
ruling their  motion.  This,  therefore,  they  cannot  assign  for 
error.  Selhj/  v.  Hutc/iinsony  4  Gil.  319;  Pottle  v.  Worter,  13 
LI.  451. 

Judgment  affirmed. 


Benjamijst  Bond,  Appellant,  v.  Addison  G.  Bragg  et 
AL.,  Appellees. 

Appeal  from  Clinton. 

Law  of  place. — The  law  of  the  place  where  a  promissory  note  is  made, 
and  of  that  where  it  is  indorsed,  will  govern  the  contract  and  fix  the  liability 
of  the  several  parties.* 

The  laws  of  the  forum  must  govern  the  pleadings  and  evidence. 

Liability  of  indorser. — To  fix  the  liability  of  an  indoi-ser,  it  was  nec- 
essary to  demand  payment  and  give  notice  of  its  refusal. 

Protest.— A  protest  is  not  required  oh  inland  bills  and  promissory  notes, 
unless  by  local  law  or  usage;  and  such  protest  is  not,  of  itself,  evidence  of 
demand  of  payment,  non-payment  and  notice. 

The  appellant  was  sued  as  indorser  of  a  promissory  note 
The  declaration  alleged  that  one  Judson  made  the  note,  pay- 
able to  appellant  at  the  banking  house  of  J.  J.  Anderson  ;  that 
it  was  made  and  indorsed  in  the  State  of  Missouri ;  that  after 
the  time  for  payment  exjjired,  or  the  third  day  of  grace,  it 
was  presented  at  Anderson's  for  payment ;  that  payment  was 
refused ;  that  the  note  was  protested  for  non-payment ;  and 
that  appellant  was  notified.  That  Judson,  the  maker  of  the  note, 
had  absconded  and  was  insolvent,  whereby,  under  the  laws  of 
Missouri,  appellant  became  liable,  &c.     To  this  declaration  the 

Cited:  17  111.  336;  76  111.  311;  7  Bradw.  72;  15  Bradw.  78,  79. 

*  Conflict  of  Laivs — Contracts — -Lex  loci  contractus  and  lex  fori. 

The  lex  loci  contractus  governs  the  nature,  raliclity,  construction,  and 
effect  oMoreigncontrsicts;  the  I  ex  fori  the  remedy.  Bradshaw  r.  Newman, 
Breese,  133;  Stacy  r.  Baker,  1  Scam.  417;  Sherman  v.  Gassett,  4  Gilm.  521; 
Chenot  r.  Lefevre,3  Gilm.  637 ;  Wood  v.  Child,  20  111 .  209 ;  McAllister  v.  Smith, 
17  111.  328;  Lewis  v.  Headley,  36  111.  433;  Bissel  v.  Terry,  69  111.  184;  Pa. 
Co.  V.  Fairchild,  69  111.  260;  M.  &  St.  P.  R.  R.  Co.  v.  Smith,  74  111.  197; 
Evans  v.  Anderson,  78  111.  558;  Burchard  v.  Dunbar,  82  111.  450;  Gay  v. 
Rainey,  89  111.  221;  M.  P.  R.  R.  Co.  v.  Barron,  83  111.  365;  Chumasero  v. 
Gilbert,  24  111.  293;  Adams  v.  Robertson,  37  111.  45;  Mumford  v.  Cantv,  50 
111.  370;  Halleyp.  Ball,  66  111.  250;  Nash  v.  Tupper,  1  Cai.402;  Wliitte- 
more  v.  Adams,  2  Cow.  626;  Miller  v.  Brenham,  68  N.  Y.  83;  Paine  v. 
Drew,     4  N.  H.  306;  Carver  v.  Adams,  38  Vt.  500;  Bigelow  v.  Ames,  18 
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general  issue  was  inter]30sed.  At  October  term,  1855, 
[*70]     of  the  Clinton  Circuit  *Court,  the  cause  was  submitted 

to  Beeese,  Judge,  for  a  trial  without  the  intervention 
of  a  Jury — verdict  and  judgment  for  the  appellees.  The  note, 
protest  and  notice,  bj  a  notary  public  of  Missouri,  were 
coffered  in  evidence,  as  also  the  atiidavit  of  the  notary  that  he 
had,  on  the  day  of  the  date  of  the  protest,  notified  the  maker 
and  indorser,  in  writing  of  the  protest,  &c.  It  is  also  proved 
that  the  maker  of  the  note  was  sometimes  called  "  JSTed  Bunt- 
line,"  and  that  he  had  not,  at  the  date  of  the  protest,  any 
effects  in  St.  Louis  or  anywhere  else,  which,  with  some  sec- 
tions of  the  statutes  of  Missouri  in  reference  to  promissory 
notes,  was  all  the  evidence  offered. 

The  appellant  moved  for  a  new  trial,  which  was  denied 
him. 

W.  H.  Undekwood,  for  Appellant. 

D.  White,  for  Appellees. 

ScATES,  C.  J.  The  only  proof  offered  on  the  general  issue 
in  this  case,  was  a  notarial  protest  of  a  demand  and  refusal  of 

Minn.  537;  Tappan  v.  Parr,  15  Mass.  419;  Bulger  v.  Roche,  11  Pick.  36; 
Perkins  v.  Gay,  55  Miss.  153;  Atwater  v.  Townsend,  4  Conn.  47;  McArthur 
?;.  Goodin,  12  Bush,  274;  McEhnoyle  v.  Cohen,  38  U.  S.  (13  Pet.)  312. 
See,  also,  2  Kent  Com.  pp.  253-463;  2  Pars.  Cont.  pp.  582-592:  Story  Conf. 
Laws,  Sees.  556-583;  Dickinson  v.  Edwards,  77  N.  Y.  673,  reviewing 
authorities;  Aiidrews  v.  Herriot,  4  Cow.  508,  notes. 

These  rules  aiyphj  to  negotiable  •paper  except  when  payment  is  to  be  in 
another  place,  in  which  case  the  la,w  of  that  phice  governs  as  to  the  nature, 
validity  and  effect  of  the  contract.  Each  new  indorsement  is  considered  a 
new  C(intract  with  reference  to  these  rules.  In  addition  to  the  above  case 
of  Bond  V.  Bragg,  see  Humphrey  v.  Collier,  Breese.  297;  Stacv  v.  Baker,  1 
Scam.  417;  HJbrook  v.  Hibbard,  2  Scam.  465;  Schutter  r.  Piatt,  12  111. 
417;  McAllister  v.  Smith,  post,  p.  328;  Mason  r.  Dousay,  35  111.  424;  Skel- 
ton  r.  Dustin,  92  111.  49;  Evans  v.  Anderson,  78  111.  558;  Bowen  v.  Newell, 
13  N.  Y.  290;  Collins  v.  Burham,  10  Mich.  283;  Warren  v.  lynch.  5  Johns. 
239:  Rose  v.  Bank,  20  Ind.  94;  Aymar  v.  Sheldon,  12  Wend.  439;  Williams 
V.  Wade,  1  Met.  82;  Wilson  v.  Lazier,  11  Gratt.  477;  Coffman  r.  Bank,  41 
Miss.  212;  Kuenzie  v.  Elvers,  14  La.  Ann.  391;  Roe  i'.  Jerome,  18  Conn. 
138;  Gaylord  v.  Johnson,  5  McLean,  448;  Bank  v.  Brady,  3  McLean,  268; 
Mussonv.  Lake,  45  U.  S.  (4  How.)_62;  Lodge  v.  Phelps,  1  Johns.  Cas._  139. 

Courts  are  created  for  the  administration  of  the  remedies  of  their  own 
iurisdictions.  Any  attempt  by  them  to  administer  the  remedies  of  other 
jurisdictions  would  be  extrajudicial.  But  the  proper  construction  of  a  con- 
tract depends  upon  the  law  with  reference  to  which  it  was  made.  That 
law  forms  an  important  part  of  the  facts  and  conditions  which  must  be  con- 
sidered in  determining  the  intent  of  the  parties.  Hence  the  courts  look  to 
the  lex  loci  coiitractus,  not  to  enforce  law  foreign  to  their  jurisdictions,  but 
to  discover  the  intent  of  the  parties,  that  they  may  apply  to  such  intent 
the  remedies  of  the  lex  fori.  The  lex  loci  contractus  is  not  enforced 
because  it  is  law,  but  because  it  forms  a  part  of  the  contract. 
5S 
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payment  on  the  last  day  of  grace,  and  an  affidavit  of  the  notary 
before  a  justice  of  the  peace  in  St.  Louis  that  he  enclosed  and 
mailed  said  protest,  duly  certified  by  him,  officially,  directed 
to  the  maker  and  indorsers  at  their  several  places  in  St.  Louis, 
Carlyle  and  Memphis. 

We  deem  it  unnecessary  to  notice  the  question  of  diligence 
against  the  maker,  or  rather  excuse  for  not  suing  him,  because 
of  his  insolvency  and  absconding.  The  law  of  the  place  of 
making  and  that  of  indorsing  will  govern  the  contract,  and  fix 
the  liability  of  the  several  ]:arties.  Ilolbrook  et  al.  v.  Yib- 
hard  et  al.,  2  Scam.  467.  This  note  was  made,  payable,  and 
indorsed,  in  Missouri,  and,  by  her  laws,  a  demand  of  payment 
and  notice  of  refusal  are  necessary  ;  and  the  law  of  the  forum 
must  govern  the  pleadings  and  evidence. 

To  fix  the  liability  of  an  indorser,  it  was  necessary  to  de- 
mand payment,  and  give  notice  of  its  refusal.  AaskasMa 
Bridge  Co.  v.  Shannon,  1  Gil.  E.  24;  2  Greenleaf's  Ev.,  Sees. 
179,181,186;  Story  on  Prom.  Kotes,  Sees.  211,297;  Chit, 
on  Bills,  side  p.  330  ;  Story  on  Bills,  Sees.  323,  346 ;  2  Smith's 
Lead'g  Cases,  (19  Law  Lib.  to  p.  44,  47.) 

In  Morgan  v.  Van  Ingen,  2  John.  E.  204,  it  was  held,  in 
an  action  against  the  notary  for  failing  to  give  notice,  that  it 
was  no  part  of  his  official  duty  to  do  so.  Be  that  as  it  may, 
so  far  as  liability  for  neglect  is  concerned,  yet  notice  must  be 
given  to  the  indorser,  &c.,  verbally  or  in  writing,  and  person- 
ally, by  agents,  or  by  post,  and  in  due  time.  Story  on  Bills, 
Sec.  300. 

But  as  a  protest  is  not  required  on  inland  bills  and 
promissory  "^notes — unless  by  local  usage  or  statute —     [*71] 
none  need  be  made,  nor  proved,  nor  notice  of  pro- 
test given.     2  Greenleaf's  Ev.,  Sec.   185  ;  Story  on  Promis- 
sory JS^otes,  Sec.  297;  Mcholls  v.  Wehb,  8  Wheat.  E.  326,  331. 

A  notarial  protest  is  not,  therefore,  in  cases  of  inland  bills 
and  promissory  notes,  evidence  of  demand,  non-payment  and 
notice  by  notary,  when  given  by  him.  Story  on  Prom.  ISTotes, 
Sec.  297;  2  Greenleaf's  Ev.,  Sec.  183  and  note  1;  Mcholls  v. 
Welh,  8  Wheat.  E.  326-331;  KaskasJcia  Bridge  Co.  v.  Shan- 
non et  al.,  1  Gil.  E.  24;  Robinson  v.  Johnson,  1  Mo.  E.  308  (434). 

The  notarial  protest  may  not  have  been  improperly  admitted 
in  proof  of  the  averment  of  protest  made  in  the  declaration; 
but  it  should  not  have  been  received,  and  was  incompetent  to 
prove  the   demand   of   payment,    or   notice  of  non-payment. 

There  being  no  other  evidence  of  these  facts,  we  are  of 
opinion  the  evidence  does  not  sustain  the  finding  of  the  court. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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Amos  Stewart,  Appellant,  v.  Sophia  Howe,  by  her 
next  friend,  John  Howe,  Appellee. 

Appeal  from  Massac. 

An  infant  under  ten  years  of  age  may  maintain  an  action,  by  her  next  friend, 
for  slanderous  words  charging  her  with  theft. 

This  was  an  action  for  slander,  commenced  by  Sojiliia  Howe, 
by  ber  next  friend,  com])laining  of  Amos  Stewart.  Tbe  words, 
as  proved,  were:  "  She  stole  my  money;  "  "  she  stole  ninety 
dollars;  "  "  she  is  a  smart  little  tliief."  It  was  also  in  proof 
that  Sophia  was  but  nine  years  and  nine  months  old. 

The  Circuit  Conrt  refused  to  instruct  that,  if  the  jury  believed 
from  the  evidence  that  at  the  time  of  the  speaking  and  publish- 
ing of  the  words  laid  in  the  declaration,  the  plaintilf  was  under 
the  age  of  ten  years,  they  must  find  the  defendant  not  guilty. 
But  the  court  did  instruct  the  jury,  that  it  made  no  difference 
whether  the  plaintiff"  was,  at  the  time  of 'said  s]3eaking  and  pub- 
lishing, more  or  less  than  ten  years  old,  for  in  either  case,  if 
the  jury  iind  the  issue  for  the  plaintiff",  the  verdict  ought  to 
be  for  the  plaintiff,  and  the  jury  can  only  regard  the  age  of 

the  plaintiff"  upon  the  question  of  damages. 
[*72]  *The  cause  was  tried  before  Faeeish,  Judge,  and  a 
jury,  at  the  October  term,  1855,  of  the  Massac  Circuit 
Court;  verdict  and  judgment  for  twenty-ffve  dollars.  Motions 
for  a  new  trial  and  in  -arrest  of  judgment  were  made  by  the 
defendant  in  the  court  below,  which  were  overruled. 

T.  G.  C,  Davis  and  E.  S.  J^elson,  for  Appellant. 

J.  Jack,  for  Appellee. 

ScATES,  C.  J.  The  slanderer  insists,  in  effect,  upon  the  in- 
fancy of  his  intended  victim,  in  justification  of  his  malice. 
Feejee  cannibalism  could  ask  no  greater  license  or  security  for 
the  gratification  and  satiety  of  its  unnatural  and  morbid  appe- 
tite. I  must  confess  that  while  the  law  recognizes  the  speak- 
ing and  ]niblieation  of  actionable  words  as  a  wrong  and  injury, 
for  wliich  it  olfers  a  remedy,  I  shall  feel,  if  judges  may  be 
allowed  that  pardonable  weakness,  that  such  a  defence  has  not 
a  solitary  grace  to  recommend  it  to  favor.  I  would  sooner  see 
the  action  abolished,  than  to  read  out  infancy  from  the  pale  of 
its  ])rotection.  If  there  can  be  a  redeeming  trait  in  the  char- 
acter of  the  cormorant,  it  nuist  bo  in  satiating  his  gluttony 
ujion  the  strong  and  ])owerful,  at  the  hazard  of  ])hysical  retri- 
bution.    But  judges  have  no  right  to  feel,  or  at  least  to  make 
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it  a  predicate  of  their  judgment.  It  is  the  head,  and  not  the 
heart;  and  from  it  nnist  proceed  justi(5e,  legal  justice,  though 
the  heavens  fall  hy  the  hat. 

Chief  Justice  Sewall  said  of  the  defence :  "It  may  be  justly 
stigmatized  as  base  and  dishonorable;  it  may  be  considered  as 
unjust,  when  offered  under  circumstances  like  those  now  in  evi- 
dence;" Phillip's  Limerick  Academy  v.  Davis^  11  Mass.  R. 
115;  but  he  sustained  the  defence  as  legal.  So  here  I  should 
not  pause  or  hesitate  to  sustain  the  plaintiff,  however  hateful 
his  occupation,  when  he  has  shown  his  right  to  legal  impunity 
for  reputational  infanticide.  We  must  therefore  appeal  to  and 
abide  the  law  as  evidenced  by  the  decisions. 

Spencer,  J.,  in  Brooher  v.  Coffin,  5  John.  R.  191,  in  solving 
the  question  whether  a  general  charge  of  common  prostitution 
was  actionable,  laid  down  a  rule  as  a  test,  that  "in  case  the 
charge,  if  true,  will  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude  or  subject  him  to  infa- 
mous punishment,  then  the  words  will  be  in  themselves  action- 
able; and  Baron  Comyns  considers  the  test  to  be,  whether  the 
crime  is  indictable  or  not,  (1  Com.,  tit.  Action  on  the  Case  for 
Defamation,  F.  20.)"  And  this  rule  has  been  approved  in  many 
cases.  Schmffer  v.  Kintzer,  1  Binney  R.  542;  McChirg 
V.  JRoss,  *5  Binn.  E,.  218;  Andres  and  wife  v.  Koppen-  [*73] 
heafer,  3  Serg.  &  Raw.  R.  259;  McCuen  v,  Ludlum, 
2  Harrison  IST.  J.  R.  17. 

Again,  in  Van  JVess  v.  Hamilton  et  al.,  19  John.  R.  367, 
Spencer,  J.,  re-defines  a  test  rule  of  the  actionability  of  words 
of  spoken  slander :  "  The  words  must  either  have  produced  a 
temporal  loss  to  the  plaintiff',  by  reason  of  special  damage  sus- 
tained from  their  being  spoken,  or  they  must  convey  a  charge 
of  some  act  criminal  in  itself,  and  indictable  as  such,  and  sub- 
jecting the  party  to  an  infamous  punishment,  or  they  must 
impute  some  indictable  offence  involving  moral  turpitude.  To 
maintain  an  action  for  a  libel,  it  is  not  necessary  that  an  in- 
dictable offence  should  be  imputed  to  the  plaintiff.  If  a  libel 
holds  a  party  up  to  public  scorn,  contempt  and  ridicule,  it  is 
actionable  (9  John.  R.  214;  7  John.  R.  264)."  This  is  a]^- 
proved  in  the  above  case  of  McCuen  v.  Ltidlum.,  and  indeed 
seems  warranted  not  only  by  the  modern  but  earlier  reports. 

Thus  in  Ogden  v.  Turner,  6  Mod-  R.  104:  "There  goes 
Ogden,  who  is  one  of  those  that  stole  Lord  S.'s  deer,"  it  was 
held  that  "  words  which  are  of  themselves  actionable,  without 
regard  to  the  person,  or  foreign  help,  must  either  endanger 
the  party's  life,  or  subject  him  to  infamous  punishment;  and 
it  is  not  enough  that  he  may  be  fined  and  imprisoned,  for  if  one 
be  found  guilty  of  any  common  trespass,  he  shall  be  fined  and 
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imprisoned,  yet  none  will  say,  that  to  say  one  lias  committed  a 
ti'es]iass,  will  bear  an  action;  or  at  least  the  thing  charged  up- 
on him  must,  in  itself,  be  scandalous;  and  this  here  is,  that  'he 
stole  a  deer,'  which  is  a,fer(B  ?iatu?w,  and  therefore  not  scan- 
dalous." 

In  Purdy  v.  Stacrj,  5  Burr  E,.  2698,  it  was  held  that  a 
charge  of  having  given  £200  for  a  warrant  to  be  pnrser  of  a 
man-of-war,  was  not  actionable,  because  it  did  not  show  that 
the  money  was  given  to  the  Commissioners  of  the  Admiralty, 
who  appoint  pursers.  Given  to  them,  it  would  be  criminal  in 
the  corruptor  and  the  corrupted.  "In  the  present  case  it  is  de- 
fectively laid,  and  does  not  appear  to  he  defamation,  or  a  charge 
of  any  indictable  crime." 

Comyns  enumerates  a  great  many  actionable  charges  of  this 
class,  which  endanger  life,  as  charges  of  treaison,  murder,  or 
other  felony;  corporal  punishment,  as  perjury  and  subornation 
of  peijury,  and  others  which  subject  a  party  to  indictment, 
&c.  1  Comyn's  Dig.,  tit.  Actions  on  the  Case  for  Defama- 
tion, D.  1  to'  D.  10. 

The  same  general  rule  is  shown  by  the  cases  where  the 
words  were  held  not  actionable  for  the  same  reasons.  Thus  in 
Mayjie  v.  Digle,  Freeman  R.  46,  in  1672,  with  a  colloquium  of 
encompassing  a  house  to  break  it  open  and  rob  it,  Digle  said  : 
"It  was  Mayne  and  J.  Disne,  that  were  about  to 
[*74:]  rob  Ed.  Coojier's  *house,"  which  merely  imputed 
a  design,  and  no  action  towards  its  accomplish- 
ment. Hext  V.  Yeomans^  cited  in  Crojnwell  v.  Denny, 
2  Coke  R.  pp.  14,  15,  lield  that  words  charging  another 
with  seeking  his  life,  and  imputing  a  suspicion  of  felony 
were  not  actionable,  for  like  reasons,  with  many  other 
illustrations  of  like  character.  "  Thy  boy  (plaintiif's  wife's 
son)  hath  cut  my  purse,  and  thou  hast  received  it,  knowing 
it,  and  hath  the  rings  and  money  that  M^ere  there,  in  thy 
hand,  therefore,  I  charge  thee  with  felony,"  held  not  actiona- 
ble, "  for  it  doth  not  appear  that  the  \)wy&q^'^b  awi  feloniously , 
and  then  the  receiving  of  the  boy  and  the  things  which  were 
in  the  jiurse,  is  not  felony."  Cox  v.  Humphreys,  Croke  Eliz. 
880.  And  herewith  agree  the  modern  rulings,  except  an  inno- 
vation now  and  then  ujion  the  common  law,  and  an  occasional 
statutory  addition  thereto,  embracing  charges  of  false  swear- 
ing, want  of  chastity,  and  such  like  very  scandalous  matters. 

Lord  Holt  said,  in  Ogden  v.  Turner,  "  that  to  say  of  a 
young  woman  that  '  i\\i  had  a  bastard,'  is  a  very  gieit  scandal, 
and  for  which,  if  he  could,  he  would  encourage  an  action; 
but  it  is  not  actionable,  because  it  is  a  spiritual  defamation, 
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pnnisliaWe  in  tlie  spiritual  courts.     So  it   is  to   call  a  man  a 
'heretick.' " 

This  point  is  then  well  settled,  and  fortified  by  authority, 
and  I  have  cited  more  at  large  to  show  that  I  admit  the  rule 
with  its  alleged  reasons,  whenever  the  question  is,  and  in  set- 
tling, tvhether  words  are  actionable  in  themselves. 

IV'hat  then  follows  in  its  application,  with  the  reasons  upon 
which  it  is  founded,  to  the  case  in  hand  ?  The  words  here 
are  clearly  actionable  in  themselves,  in  their  ordinary  and  le- 
gal im]Dort. 

But  it  is  contended  by  the  plaintiff's  counsel,  and  with  great 
force  and  plausible  and  ingenious  reasoning,  that  the  reasons 
for  the  actionable  character  of  the  words  themselves,  extend 
to  and  include  the  actual  state  and  condition  of  the  defendant 
here,  and  the  fficts  establishing  that  condition.  And  when 
from  the  condition  of  the  defendant  she  is  not,  as  matter  of 
law,  punishable  in  that  condition,  although  a  punishable 
crime  is  charged,  vet  thereby  the  words  cease  to  be  actiona- 
ble. 

This  is  truly  to  me  a  new  view  of  the  subject.  I  had  been 
accustomed  to  look  at  the  charge,  in  order  to  determine  its 
slanderous  character,  through  the  medium  of  the  characteris- 
tics that  distinguish  actionable  from  non-actionable  charges. 

ISTow  we  are  required  to  turn  from  the  character  of  the 
charge  to  the  character  of  the  subject  of  it.  Punishableness 
is  now  said  to  be  an  essential,  an  indispensable,  element  of  fact 
in  the  person  accused,  as  well  as  for  the  crime  alleged  or  im- 
puted. 

Therefore,  as  by  our  statute,  no  child  under  ten  years 
can  be  ^punished  for  larceny,  these  words,  though  [*75] 
actionable  at  common  law,  and  imputing  a  crime,  infa- 
mous in  character,  and  punishable  by  indictment,  fine  and  im- 
prisonment, are  not  actionable  when  spoken  of  one  not  sub- 
ject to  that  punishment  in  fact,  by  reason  of  the  exem])tion  of 
persons  of  such  tender  years.  Scandal,  as  an  element  of  slan- 
der and  malice  are  lost  sight  of,  by  this  view.  Is  this  support- 
ed by  the  authorities,  and  the  nature  of  slander,  as  an  injury, 
or  the  reasons  for  offering,  and  the  various  grounds  upon 
which  redress  will  be  afforded  ? 

I  think  not,  and  must  be  indulged  in  a  further  view  of  the 
doctrine  of  slander,  in  support  of  the  distinctions,  which,  I 
think  exist.  Indictableness  and  punishableness  for  the  crime 
imputed  by  the  words,  and  the  infamy  and  scandal  attendant 
upon  such  crimes  and  punishments,  seem  to  have  been  chief 
elements,  with  the  founders  of  the  law  of  slander,  in  fixing 
upon  rules  for  ascertaining  and  redressing  injuries  of  this  sort, 
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arising  from  that  cla^s  of  charges  wliicli  imputed  crime.  But 
this  by  no  means  comprehended  the  extent  of  that  system, 
which  was  adopted  on  this  subject. 

By  Statute  2,  Kich.  2-5,  conlirmed  by  Stat.  12,  Eich.  2-11, 
those  who  devise  or  speak  false  news,  lies,  or  other  such  false 
things  of  tlie  prelates,  dukes,  earls,  barons  and  other  nobles 
and  great  men  of  the  realm,  and  of  the  chancellor,  treasurer, 
clerk  of  the  privy  seal,  steward  of  the  king's  house,  justices  of 
the  one  bench  or  the  other,  and  other  great  olKcers  of  the 
realm,  etc.,  and  which  is  part  of  our  common  law,  so  far  as 
the  characters  are  found  amongst  us,  is  the  foundation  of  our 
scandalum  magnatum  —  the  clergy  found  protection  from 
charges  which  would  scandalize  and  disgrace  as  well  as  those 
from  which  temporal  injury,  by  loss  of  place,  might  ensue. 
The  owner  and  the  heir  to  real  estate  found  'protectioij  under 
this  law  of  slander,  from  claims  to,  or  aspersions  of,  title — 
and  charges  of  bastardy  which  might  work  a  disherison  of  his 
descent.  Professional  men  and  trades-people  were  within  its 
j3ale  in  their  profession  and  callings.  Legislators  and  justices 
of  tlie  peace  had  over  them  the  same  sliield — and  all  persons 
in  every  walk  and  condition  of  life  might  seek  reparation  and 
redress  for  the,  particular  damages  occasioned  by  false,  mali- 
cious and  defamatory  language,  whether  in  affairs  of  business, 
of  the  heart,  or  servile  character  only.  See  1  Comyn's  Dig., 
tit.  Actions  on  the  Case  for  Defamation,  C.  1,  2,  D.  1  to  30, 
E.  1  to  9,  F.  1  to  22.  And  to  all  this  is  added  the  law  of 
libel,  where  redress  is  given  for  things  not  actionable  when 
merely  spoken — but  which  are  false,  malicious  and  defamatory. 

The  law  as  a  system  in  this  branch  of  it,  in  relation  to' 
slander,  had  a  larger  view,  and  a  wider  scope  than  is 
[*76]  sup])Osed  by  *the  views  contended  for  in  the  argument. 
In  an  early  day  it  reached  a  grcv^t  way  to  redress  the 
injuries  inflicted  by  the  tongue,  that  unruly  evil,  full  of  deadly 
poison,  which  no  man  can  tame,  but  which  will  be  jninished. 
In  King  v.  Lal-e,  2  Ventres  H.  28,  C.  J.  Vaughn  said  that,  in 
ancient  books,  we  read  nothing  of  words  that  did  not  ct)ncern 
life.  "  The  growth  of  these  actions  will  spoil  all  communica- 
tions," "  their  ])rogress  extends  to  all  ]n'ofessions."  But  the 
other  three  justices  held  that  an  action  MM)uld  lie  for  writing 
to  the  client  of  an  attorney,  "  that  plaintiff  would  give  vexa- 
tious iund  ill  counsel,  and  stir  up  a  suit,  and  that  he  would  milk 
her  purse,  and  till  his  own  large'  pockets,"  by  which  that  and 
other  clients  were  lost. 

In  Gainford  v.  2\il'e,  Ci-o.  Jas.  536,  tlie  words  were,  "  Thou 
wast  in  Launceston  gaol  for  coining."  Plaintiff  replied,  ''  If 
I  was  there,  I  answered  it  well  enough."    Defendant  rejoined, 
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"  Tea,  you  were  burnt  in  the  hand  for  it."  They  were  held  ac- 
tionable, for  "  these  are  malicious  Avords,  and  show  his  intent  to> 
accuse  him  for  being  imprisoned  for  coining" — and  subsequent 
words  do  not  diminish,  but  aggravate.  So  in  Boston  v.  Taturn, 
Cro.  Jas.  623,  words  in  the  past  tense :  "He  was  a  thief  and 
stole  my  gold,"  were  actionable,  "for  it  shall  be  intended  to  be 
maliciously  spoken,  and  to  discredit  him.  And  it  is  a  great 
slander  to  be  once  a  thief;  for  although  a  pardon  may  dis- 
charge him  of  the  punishment,  yet  the  scandal  of  the  offence 
remains;  for  poena  potest  rediini,  culpa  perennis  erit  j  and  it 
ought  not  to  be  intended,  that  it  was  when  when  he  was  a 
child." 

These  and  other  cases  are  referred  to  by  Mr.  Starkie  in  his 
treatise  on  slandei,  1  Stark.  Sland.  19,  20,  for  the  purpose  of 
showing  that  criminal  liability  is  not  always  the  pecnhar  and 
exclusive  ground  of  action,  for  even  tliis  class  of  slanderous 
words  ;  and  a  future  liability  to  punishment  for  the  oifence 
charged,  if  true,  is  not  indispensable  to  maintain  this  action. 
Van  Aiken  v.  Westfall,  14  John.  K.  232,  is  upon  the  same 
ground,  for  the  words  spoken,  "he  is  a  thief,  and  has  stolen 
hfty  dollars  in  cash  from  Jacob  De  Witt,"  was  of  a  transaction 
in  another  State,  and  although  the  objection  was  fallen,  that 
he  would  not  be  liable  to  punishment  in  New  York,  if  true, 
yet  the  court  held  that  the  action  would  lie.  This  has  been 
feebly  challenged  in  a  note  to  1  Stark,  on  Sland.  21,  note  1, 
p.  43,  note  1,  as  uncalled  for  and  against  the  rule  laid  down  in 
Brooker  v.  Coffin,  5  John.  R.  188. 

Whether  called  for  as  a  decision,  or  thrown  out  as  a  dictum, 
I  think  both  the  law  and  good  sense  will  sustain  it — and  I  am 
unable  to  detect  the  conflict  between  the  decisions.  In 
B7voJcer  v.  Coffin,  the  court  laid  down  a  rule  to  test  the 
actionable  character  of  words  imputing  a  want  of 
chastity — and  in  Vaii  Aiken  *v,  Westfall,  the  court  [*7T] 
simply  applied  the  well-settled  rnle  of  law  upon  words, 
actionable  in  themselves,  by  holding  the  defendant  liable  for 
speaking  them,  without  regard  to  his  special  pleading  by  way 
of  defence  of  his  victim,  against  a  criminal  liability  for  wdiat 
he  had  charged. 

Once  license  malice  to  prefer  all  charges  of  scandalous  and 
infamous  matter,  and  justify  it  upon  the  ground  that  there  is 
no  local,  or  present,  or  future  liability  criminally  for  it,  if  true, 
and  the  law  of  slander  will  become  a  mockery  and  a  means, 
rather  than  a  redress  for  slanders  and  injuries  of  this  charactei'. 
1^0  better  illustration  can  be  given  than  this  case.  She  is 
charged  with  stealing.  She  is  only  a  few  days  under  ten  years. 
The  statnte  exempts  infants  under  ten,  from  criminal  punish- 
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nient,  npon  an  inflexible  rule,  deeming  them  doll  ineajMx  for 
want  of  intellect.  The  common  law  between  'seven  and  fom*- 
teen,  fixed  npon  the  flexible  rule  of  capacity,  in  fact,  to  discern 
between  right  and  wrong.  This  is  the  more  sensible,  and 
ours  the  more  convenient  and  easy  of  application,  and  more 
tender  of  life  and  liberty.  It  is  a  rule  of  policy  and  humanity. 
But  we  all  know  from  observation  the  ]irecocious  develop- 
ment of  some  minds  as  well  as  bodies.  Imputations  of  this 
character,  made  upon  a  young  nn'nd  of  precocious  and  clear 
discernment  will  disparage  and  scandalize  as  fully  and  maturely 
as  if  made  of  adults,  and  indeed,  much  mtjre  than  some  adults, 
if  the  degree  of  intelligence  of  the  accused,  is  to  be  the  meas- 
ure of  damages.  When  we  adopt  the  imbecility  of  infancy 
as  a  test  of  the  actionability  of  words,  we  should  also  adopt 
the  degree  or  quantum  of  intelligence  as  the  measure  of  dam- 
ages in  adults. 

The  law  may  and  will  spare  infancy,  but  the  slanderer  cries 
aloud  and  spares  not.  I  am  not  called  on  to  say  how  young  a 
plaintiff  may  sustain  this  action  for  words  imputing  crime,  but, 
as  called  upon  in  this  case,  I  am  compelled  to  say  that  this 
plaintift"  shall  not  shield  himself  from  accountability,  by  alleg- 
ing defendant's  infancy,  which  should  have  afliorded  a  conclu- 
sive reason  for  charitable  forbearance  of  his  malice  and  shall 
not  constitute  a  shield  and  ground  of  defence  to  him. 

Judgment  affirmed. 

Skinnek,  J.,  dissented. 


[*78]     *JoEL  Vaughan,  Plaintiff  in  Error,  v,  John 
ThompsojST,  Defendant  in  Error. 

Error  to  Massac. 

ExEsrPTioNS. — If  a  debtor  has  no  more  property  in  \\h  hands  than  thp 
law  exempts  from  execution,  he  is  not  required  to  turn  out  one  piece  of  it 
for  an  officer  to  levy  upon,  as  the  condition  upon  which  he  may  retain  the 
residue.  * 

MouTGAOE — When  not  in  fraud  op  creditors. — A  mortgag-e  of  prop- 
erty by  a  person  who  does  not  hold  more  tliiin  the  amount  exempted  by 
law,  is  not  in  fraud  of  creditors. 

Sale  of  exempt  proi'erty. — Property  exempted  by  law  may  be  sold  or 
exchanged  by  the  debtor,  without  subjecting  it  or  its  equivalent  to  execu- 
tion. 

*  Action  against  officer. — A  mortgagor  in  possession  of  property  exempt 
from  execution,  may  maintiiin  an  action  against  an  officer  who  improperly 
levies  thereon. 

Cited:    18  111.  199;  79  Hi.  464;  88  111.  232. 
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This  suit  was  instittited  before  a  justice  of  the  peace  to  re- 
cover the  vahie  of  a  mule  seized  and  sold  by  defendant,  as  a 
constable  of  Massac  county,  which  mule  was  alleged  by  plaint- 
ift"  below,  to  be  exempt  by  law  from  levy  and  sale  on  execu- 
tion. 

The  evidence  showed  that  at  the  time  defendant  below  sold 
the  mule  in  question  on  an  execution  against  Yaughan,  as  also 
at  the  time  the  execution  was  served  on  Yaughan,  he  claimed 
the  mule  as  being  exempt  from  execution,  and  notitiedthe  offi- 
cer of  his  claim  at  the  time ;  that  Yaughan  was  the  head  of  a 
family  and  residing  with  the  same ;  that  Yaughan  was  poor  and 
had  but  little  personal  property — the  mule  worth  thirty  or 
thirty-five  dollars,  an  old  mare  not  worth  anything,  one  or  two 
cows  and  a  few  hogs,  cows  worth  ten  dollars  each,  hogs  in  all 
worth  about  fifteen  dollars  ;  that  Yaughan  classed  as  a  farmer 
in  the  community,  and  the  mule  was  suitable  to  his  condition 
in  life ;  that  defendant  below  went  on  and  sold  the  mule  at 
constable's  sale,  it  appeared  by  the  evidence  that  Yaughan, 
some  time  before  chis,  had  bought  a  wagon  of  one  Smith  at 
eighty  dollars,  to  be  paid  in  equal  payments  at  six  and  twelve 
months,  in  cord  wood  to  be  delivered  on  the  bank  of  the  Ohio 
river  at  Metropolis,  and  that  to  secure  said  payment  Yaughan 
had  agreed  with  Smith  that  Smith  should  hold  a  lien  upon 
the  wagon  to  secure  the  jDayment,  and  in  case  of  failure,  that 
Smith  was  to  have  the  wagon  back  again  ;  and  for  the  wear  and 
tear  of  the  wagon  during  the  year,  in  case  of  failure  in  piay- 
ment  as  agreed,  then  Smith  was  to  have  the  mule  in  question, 
and  that  there  was  a  writing  expressing  this  contract ;  that 
the  wagon  was  delivered  to  Yaughan,  and  he  had  been  using 
it  some  time,  say  between  six  and  twelve  months,  at  the  time  the 
mule  was  levied  on  and  sold  by  Thompson;  that  the  possession 
of  the  mule  never  passed  from  Yaughan  to  Smith  up  to  the 
time  it  was  seized  and  sold  by  Thompson. 

*This  cause  was  tried  before  Pareish,  Judge,  and  a     [*79] 
jury,   at  October  term,  1855,    of  the  Massac  Circuit 
Court,  and  resulted  in  a  verdict  for  the  defendant.    The  plaint- 
iff below  brings  the  cause  to  this  court  for  review. 

J.  Jack,  for  Plaintiff  in  Error.  ' 

T.  G.  C  Davis,  for  Defendant  in  Error. 

ScATES,  C.  J.  There  is  error  in  the  refusal  of  instructions 
asked  by  plaintiff,  and  in  part  of  those  given  for  defendant  as 
well  as  in  refusing  a  new  trial. 

It  does  not  appear  from  the  evidence  that  plaintiff  had  any 

67 


79  MOUNT  YEKNON. 


Vanghan  t\  Thompson. 


property  subject  to  be  levied  on  by  this  executioii.  The  whole, 
not  specitically  exempted,  is  shown  to  be  worth  fifty-live  or 
sixty  dollars — the  latter  sum,  by  valuing  the  mule  at  thirty -five, 
the  hogs  at  fifteen  and  the  cow  at  ten  dollars.  Where  a  debtor 
has  no  more  than  is  s])ecilical]y  exempted,  or  may  be  claimed 
as  suitable  to  his  condition,  the  law  will  not  require  him  to  turn 
out  one  piece  thus  secured  to  him,  as  the  condition  upon  which 
he  may  be  allowed  to  assert  his  claim  to  another.  Nor  do  I 
recognize  the  position  that  he  forfeits  his  right  to  such  prop- 
erty by  mere  prevarication,  pretending  that  he  has,  when  lie 
has  not  other  property.  If  the  officer  will  sell,  under  the  be- 
lief and  pretence  that  the  debtor  has  other  pirojierty  which  he 
neglects  or  refuses  to  offer  in  lieu  of  that  taken,  or  because  the 
debtor  neglects  or  refuses  to  bring  it  to  him  at  a  particular 
time  and  place,  he  must  sell  at  his  own  peril  of  the  truth  as  it 
may  be  shown  to  be.  The  defendant  was  clearly,  distinctly 
and  repeatedly  notified  by  plaintiff  and  his  wife  that  he  claimed 
tlie  mule  under  the  law,  and  as  distinctly  informed  by  the  de- 
fendant that  he  would  sell  the  mule  if  plaintiff  did  not  bring 
him  other  ])ro]ierty  in  lieu  of  it.  There  is  no  principle  settled, 
either  by  the  facts,  or  in  the  argument  of  the  court,  in  Cook  v. 
jScott,  1  Gil.  K.  333,  which  would  require  plaintiff  to  comply 
with  this  demand  as  a  condition  of  releasing  the  mule,  for  the 
simple  reason  that  plaintiff  had  no  more  property  thaii  he 
coiild  exem|)t  by  claim.  If  the  defendant  doubted  this,  it  was 
his  duty  to  have  made  inquiry  and  set  a})art  to  the  value  pro- 
tected by  law,  respecting  the  plaintiff's  selection,  which,  for 
any  proof  in  this  record,  he  had  neither  waived,  abandoned  or 
lost  the  right  to  make.  lie  chose  to  disregard  the  plaintiff's 
rights  in  the  matter  then,  and  must  now  meet  and  answer  to 
the  true  state  of  facts  as  presented  on  this  trial,  and  that 
clearly  appears  to  be,  that  all  the  property,  including 
[*S0]  this  nude,  was  worth  only  about  *the  amount  he  was 
entitled  to  hold  exemj)t  from  levy  and  sale.  This  prin- 
ciple is  clearly  recognized  and  sanctioned  in  McClusky  v.  Mc- 
Neehj^  3  Gil. 'E.  578. 

The  defendant  has  partly  placed  his  defence  upon  the  ground 
of  a  fraudulent  sale  of  the  mule  to  Smith,  with  a  view  to 
liinder  and  delay  Ilanna  in  the  collection  of  liis  debt,  and  re- 
lies u])on  the  case  of  Cassall  v.  Williams^  12  111.  R.  387. 
There  is  a  similarity  in  the  facts,  but  there  is  this  essential 
difference:  that  judgment  was  upon  the  ground  that  the  ]irop- 
erty  was  shown  to  belong  to  another  and  not  to  the  debtor  ; 
ana  the  court  say  that  may  be  shown  by  a  fraudulent  sale  be- 
fore, or  a  Jjonafide  sale  after,  the  delivery  of  execution. 

Neither  of  those  facts  exist  in  this  case.     There  has  been  no 
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sale  of  the  mule  to  Smitli.  The  transaction  is  shown  to  have 
been  a  mortgage.  But  whether  a  sale  or  a  mortgage,  it  could 
not  have  been  fraudulent  as  to  Ilanna,  as  the  property  was  not 
subject  to  sale  for  his  debt,  and  could  not  be,  while  plaintiff 
possessed  less  than  sixty  dollars  worth.  I  presume  a  debtor 
may  sell  or  dispose  of,  as  he  thinks  most  conducive  to  his  in- 
terest, such  property  as  is  secured  to  him,  free  and  exempt 
from  the  executions  and  claims  of  creditors.  I  do  not  construe 
the  law  as  requiring  him  to  keep  it  in  kind,  and  withdrawing 
its  protection  the  moment  it  is  disposed  of  for  such  articles  as 
varying  circumstances  may  make  suitable,  or  necessity  may 
render  indis]iensable  to  the  wants,  maintenance,  support  or  re- 
lief of  the  debtor's  family.  It  might  become  indispensable  to 
exchange  such  property  for  bread  or  medicine,  as  well  as  ad- 
vantageous in  a  general  view  of  bettering  his  condition  by  con- 
verting its  value  into  something  more  suitable  to  provide  a 
home,  furnish  his  family,  or  prosecute  his  livelihood.  But  no 
matter  how  urgent  the  debtor's  necessities  might  be,  he  could 
not  sell,  if  creditors  could  take  the  consideration  immediately, 
nor  could  any  one  buy,  if  the  property  became  liable  in  their 
hands  by  withdrawal  of  the  debtor's  protection  of  it.  Such 
would  not,  I  think,  be  a  fair  construction  of  the  act,  nor  a  rea- 
sonable limit  to  its  protection.  He  may  dispose,  as  he  deems 
for  his  interest,  of  all  such  property  upon  which  creditors 
have  no  claims  for  payment,  while  it  continues  exempt  by  his 
continuing  destitution.  But  it  may,  1  should  think,  become 
again  subject  to  levy  by  his  subsequent  acquisition  of  more 
property  than  is  so  exempted  while  he  retained  the  same,  so 
once  under  protection;  and  this  would  subject  him  to  another, 
or  new  election. 

Kow  if  this  view  be  correct,  I  do  nut  see  how  a  sale  or  mort- 
gage of  property  thus  exempted  can  become  fraudulent  to 
those  who  have  no  right  to  levy  upon  or  sell  it  for 
their  debts.  Such  '^was  the  condition  of  the  mule,  and  [*81] 
the  mortgage  of  it  to  Smith  could  not  be  a  fraud  upon, 
or  hinder,  or  delay  Hanna  in  collecting  his  debt  by  sale  of  it, 
when  he  had  no  such  right,  whether  it  was  mortgaged  or  not. 
while  2)laintifl:  remained  owner  of  no  more  than  was  so  ex- 
empt. The  question  might  be  changed,  if  he  were  shown  to 
be  covering  sixty  dollars  worth  of  other  property  by  exemp- 
tion and  this  by  mortgage.  Then,  indeed,  a  honafide  mort- 
gage, as  this  appears  to  be,  might  become  fraudulent  as  to 
creditors  by  the  actual  possession  of  the  mortgagor,  according 
to  the  principles  settled  in  Thornton  v.  Davenport  et  al.,  1 
Scam.  E,.  296 ;  Kitchell  v.  Bratto?i,  id.  300.  The  mortgage 
here  is  spoken  of  as  being  in  writing,  but  is  not  set  forth  in  the 
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record,  and  is  not  shown  to  have  been  acknowledged  and  re- 
corded as  required  by  the  statute.  Rev.  Stat.  91.  So  it  is  not 
shown  to  constitute  any  title  in  Smith,  or  hindi-ance  in  law  in 
H«inna's  way,  if  the  pro]>erty  levied  upon  washable  to  his  exe- 
cution. But  it  is  not  liable,  because  exempt  by  the  statute 
protection,  and  therefore  he  can  not  complain  of  fraud  in 
mortgaging  property  not  liable  for  satisfaction  of  his  debt. 

But  defendant  has  a  right  to  urge  in  his  defence  that 
2:»laintiif  has  parted  with  his  property,  and  is  not  now,  as 
owner,  entitled  to  sue  for  this  penalty.  Plaintiff's  statements 
that  Smith  owned  the  property,  and  that  it  was  mortgaged  to 
Smith,  were  admissible,  and  were  in  evidence.  But  wdiile 
they  were  thus  made  evidence,  there  is  no  circumstance  to 
constitute  them  an  estojipel  upon  him,  to  now  assert  by  proof, 
and  insist  upon  the  truth  of  the  matter  as  to  Hanna.  The 
truth  appears  to  be  that  the  mule  was  mortgaged  to  Smith  as 
additional  security  for  the  payment  for  the  wagon,  plaintiff 
continuing  in  possession  of  the  mule.  While  the  mule 
remains  exempt  from  execution  for  want  of  other  property 
worth  sixty  dollars,  we  think  plaintiff,  as  mortgagor  in  'pos- 
session, may  sustain  this  action  of  trespass  for  levying  upon 
and  selling  it. 

Mortgagors  of  land,  in  possession,  are  regarded  as  the  true 
and  real  owners  of  the  estate,  and  their  equity  is  liable  to  sale 
on  execution.  J^itch  v.  Pinckard,  4  Scam.  R.  83.  The 
mortgagor  of  personalty  in  ]30ssession  must  have  at  least  a 
like  and  equal  interest  where  the  mortgage  is  duly  recorded, 
and  the  absolute  property  where  it  is  not,  so  far  as  creditors 
and  subsequent  purchasers  are  concerned,  when  liable  to  execu- 
tion. The  mortgagor's  interest  would  be  of  little  value  to 
liim  under  such  circumstances  if  he  could  not  maintain  the 
usual  actions  for  its  protection.  The  application  of  the  prin- 
ciples here  laid  down  will  show  that  the  refusal  of  the  second, 
eighth,  ninth  and  tenth  and  the  modification  of  the  sixth, 
instruction  asked  for  by  the  ]>laintiff'  M'ere  erroneous  ; 
[-82]  and  so  the  lirst,  fifth  and  seventh  *instructions  asked 
for  and  given  to  defendant  should  have  been  refused. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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John  W.  Hall,  Plaintiff  in  Error,  v.  William  Hae- 
PEE,  Je.,  Defendant  in  Error. 

'Error  to  Johnson. 

Exchange  by  minor  of  father's  property— Acquiescence. — ^^Yllere  a 
minor  makes  an  exchange  of  a  horse  belonging  to  his  father,  and  the  father 
apparently  acquiesces  iii  the  bargain  for  a  considerable  time  after  it  has  been 
made,  he  can  not  recover  the  horse,  his  son  has  exchanged,  in  an  action  of 
replevin. 

This  cause  was  tried  before  Denning,  Judge,  and  a  jury, 
at  August  term,  1853,  of  the  Johnson  Circuit  Court.  The 
facts  of  the  case  will  be  found  in  the  opinion  of  the  court. 

Davis  and  Jack,  for  Plaintiff  in  Error. 

J.  A.  Logan,  for  Defendant  in  Error. 

Caton,  J.  This  was  an  action  of  replevin  for  a  horse.  The 
bill  of  exceptions  shows  that  in  the  spring  of  1852,  a  son  of 
the  plaintiff,  about  eighteen  years  of  age,  and  who  resided  with 
him,  exchanged  the  horse  in  question,  which  belonged  to  the 
plaintiff",  with  the  defendant,  for  another  horse.  A  few  days 
before  the  exchange  the  ]3]aintiff  forbid  his  son  to  exchange 
the  horse.  After  the  exchange  the  son  took  the  horse  home 
to  the  plaintiff.  The  agreement  to  exchange  was  made  on 
Saturday,  and  the  exchange  was  made  several  days  after.  The 
son  told  his  father,  on  the  Saturday,  the  agreement  which  he 
had  made  to  exchange,  and  it  does  not  appear  that  the  plaintiff 
expressly  approved  of  or  forbid  the  exchange.  The  witness 
does  not  seem  to  remember  what  his  father  said  about  it,  only 
he  says  he  knows  his  father  did  not  tell  him  to  make  the 
exchange.  Nor  does  it  appe  ar  from  the  son's  testimony,  that 
his  father  made  any  objections  when  he  brought  the  horse 
home  which  he  got  of  the  defendant.  The  plaintiff  was 
afterwards  seen  riding  the  horse..  A  few  days  after  the 
exchange,  the  plaintiff'  told  the  witness,  Snyder,  that  if  the  horse 
which  his  son  had  swapped  with  the  defendant  for,  "lived  and 
lucked  well,  he  would  make  a  horse  that  would  sell  for 
more  than  the  one  his  son  had  *swapped  to  defendant."  [*83] 
The  parties  lived  about  two  miles  apart,  and  met  several 
times ;  and  on  one  occasion  the  defendant  rode  the  horse  in 
controversy  to  the  plaintiff's  house,  but  nothing  was  said  be- 
tween them  about  the  exchange  of  horses'  which  ^  had   been 
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made.  Two  or  three  weelcs  after  tlie  exchange  had  been 
made,  the  plaiutiii"  was  taken  sick  knd  remained  ill  till  about 
the  time  this  suit  was  connnenced.  After  the  exchange  the 
son  took  the  horse  home  to  his  father's,  where  he  remained 
two  or  three  months  ;  at  the  expiration  of  which  tinie,  the 
plaintiff  took  the  horse  back  to  the  defendant  and  ottered  to 
return  him,  and  demanded  of  the  defendant  the  horse  which 
liis  son  had  let  him  have.  The  defendant  refused  to  return 
him,  whereupon  this  suit  was  brought. 

From  this  evidence  the  jury  was  well  warranted  in  finding 
that  the  plaintiff  had  acquiesced  in  and  approved  of  the  ex- 
change of  horses  which  had  been  made  by  his  son,  and  thus 
adopted  that  act  as  his  own.  He  did  not  repudiate  the  bargain 
which  his  son  had  made  for  the  exchange  wjien  he  was  advised 
of  it  before  the  exchange  was  actually  made,  bnt  ]:assively  al- 
lowed the  executory  bai'gain  to  be  executed ;  and  when  his' 
son  brought  the  horse  home  he  made  no  objections  to  the 
exchange,  but  retained  and  used  the  horse  obtained  of  the 
defendant.  He  still  forbore  to  remonstrate  when  he  met 
the  defendant  several  times  subsequently,  and  even  when  the 
defendant  rode  the  horse,  which  he  had  obtained  of  his  son, 
to  his  house.  It  is  plainly  inferable,  from  the  evidence,  that 
he  retained  and  treated  the  horse  as  his  own  for  about  three 
months,  without  a  word  of  dissatisfaction  or  disap]n-oval.  An 
old  and  just  legal  maxim  may  well  be  applied  to  the  plaintitif, 
here,  whicli  says,  if  he  keep  silent  when  duty  requires  him  to 
speak,  he  shall  not  be  allowed  to  speak  wdien  duty  requires  him 
to  keep  silence.  His  continued  silence  and  long  apparent 
acquiescence  in  the  act  of  his  son,  well  justified  the  defendant 
in  supposing  that  it  met  with  his  entire  approval.  He  can  not 
be  allowed  to  lay  by  and  speculate  on  the  chances  of  a  good 
or  a  bad  bargain,  or  ujion  the  chances  of  the  horse,  procured 
of  the  defendant,  turning  out  good  or  bad  ;  or,  to  use  his  own 
expression,  "  lucking  well."  If  he  intended  to  repudiate  the 
action  of  his  son,  lie  should  have  done  so  prom]itly,  so  that 
the  defendant  might  know  what  he  had  to  rely  u]K)n. 

We  think  a  different  verdict  would  not  have  been  justified 
by  the  evidence,  and  the  judgment  must  be  affirmed. 

Judyment  affii'med. 
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*The   People  ex   eel.  William   Pickering,     [*84] 
Appellant,  v.  Joseph  Devin  et  al.,  Appellees. 

Appea  I  from  Edtcards. 

Purchase  of  stock  belonging  to  State. — Where  stock  owned  by  the 
State,  in  a  railroad  corporation,  was  legally  sold  and  a  certificate  thereof 
given,  assigned  by  the  Governor,  by  indorsement  thereon,  the  purchaser  and 
assignee  of  such  stock  had  a  right  to  vote  thereon  for  the  election  of  direct- 
ors, unless  some  statute  of  the  State,  or  by-laws  of  the  company,  j)rescribed 
some  other  mode  of  conveyance  or  additional  formality. 

This  was  a  proceeding  by  quo  warranto,  commenced  by  the 
State's  Attorney,  on  the  relation  of  Pickering,  against  Joseph 
Devin,  ElishaEmbree,  Eobert  Parkinson,  J.  N.  Jacques,  George 
W.  Brown,  Francis B.  Thompson,  J^nas  Plardy,  Samuel  Thomj> 
son  and  James  H.  Embree,  for  usurping  the  offices  of  Presi- 
dent and  Directors  of  the  Alton,  Mount  Carmel  and  New  Al- 
bany Eailroad  Company.  The  defendants  pleaded  to  the  in- 
formation, that  on  the  sixth  day  of  June,  A.  D.  1853,  there  was 
an  election  held  for  nine  directors  of  said  com]:any,  at  which 
all  stockholders,  legally  qualified,  had  been  notified  to  ap]Dear 
and  cast  their  votes,  at  which  time  the  respondents  were  duly 
elected,  having  received  a  majority  of  all  the  votes  of  the 
legally  qualified  stockholders,  and  were  so  declared  elected ; 
that  they  were  each  of  them  eligible,  having  the  legal  qualifi- 
cation required  by  the  acts  incorporating  said  company.  To 
this  j)lea  the  complainant  filed  several  replications — denying 
that  alegal  election  was  heldon  the  said  sixth  day  of  June,  1853 
— denying  that  the  respondents  received  a  majority  of  all  the 
votes  of  the  legally  qualified  stockholders  on  the'  said  day — 
denying  that  the  respondents  were  stockholders  in  the  corpo- 
ration. At  September  term,  1854,  of  the  Edwards  Circuit 
Court,  the  cause  having  been  submitted  to  Maeshall,  Judge, 
without  the  intervention  of  a  jury,  judgment  was  entered  for 
the  respondents  ;  thereupon  Pickering  took  an  appeaf. 

The  evidence  showed  that  a  notice  had  been  given  as  pleaded; 
that  the  election  was  held  as  notice  required,  and  that  the  re- 
spondents were  declared  elected ;  that  a  book  containing  a 
list  of  stockholders  was  produced,  showing  that  each  of  the 
respondents  held  two  shares  of  stock  in  said  corporation,  and 
also  a  valuation  made  to  relator,  showing  him  to  be  entitled  to 
1491:  shares  of  stock  issued  to  him  by  the  board,  for  a  portion 
of  his  interest  in  said  road,  by  virtue  of  his  purchase  at  a  sale 

Cited  :  91  111.  467. 


84  MOUNT  YEENOK 

The  People  ex  rel.  Pickering  v.  Devin  et  al. 

at  -[.niblic  auction,  made  by  the  Governor  of  the  State,  by  au- 
thority of  the   act  of  the   12th  of  February,  1849  ;  that  said 

1191:  shares  of  stock  had  been  sold  on  execution  against 
[*S5]     the  company,  and  *that  Eobert  Parkinson  became  the 

purchaser ;  that  Pai'kinson  had  transferred  one  half 
of  this  stock  to  Joseph  Devin,  and  the  remainder  to  James  H. 
Northcott ;  that  these  shares  of  stock  were  those  voted  on  at 
the  election  on  the  said  sixth  of  June.  Pickering  oifered  in 
evidence  the  certificate  of  the  Secretary  of  State,  showing  that 
a  certificate  or  entry  was  made  in  the  books  of  his  ofhce,  de- 
claring that  the  State  was  entitled  to  5259  T-50  shares  of  fifty 
dollars  each  in  the  ca])ital  stock  of  said  comjiany  ;  also,  a  cer- 
tificate or  declaration  from  the  Governor  of  the  State,  that 
Pickering  had  become  the  purchaser  of  the  right  of  way,  em- 
bankments, itc,  owned  by  the  State  in  said  railroad,  for  a 
sum  specihed,  on  the  payment  of  which  sum,  he  would  be  enti- 
tled to  the  legal  evidences  <^f  his  purchase  ;  also  a  conveyance 
from  the  Governor  in  conformity  to  the  above  certificate  ;  also 
a  certificate  for  5259  7-50  shares  of  stock  issued  to  the  State 
by  said  company,  and  assigned  by  the  Governor  to  Pickering; 
also  a  copy  of  the  vote  offered  by  him  on  the  said  sixth  day 
of  June,  for  certain  persons  therein  named  as  directors,  on  the 
said  5259  shares  of  stock,  which  was  rejected  and  the  rejec- 
tion thereof  was  written  on  the  back  of  the  vote  and  signed 
by  the  three  judges  or  directors  of  the  election ;  also  that 
Pickering  offered  to  vote  on  3756  shares  of  stock,  which  vote  was 
rejected,  and  that  the  judges  of  the  election  refused  to  allow 
Pickering  to  vote  at  that  election  ;  that  Pickering  exhibited 
to  the  judges  of  the  election  all  the  evidences  of  his  right  and 
title  to  the  stock,  as  hereinbefore  recited,  at  the  time  he 
offered  his  vote. 

Beecuek  and  Underwood,  Attorneys  for  Ai^pellant. 

Olnbt,  for  Defendants  in  Error. 

Caton,  J.  Although  many  of  the  irregularities  urged 
against  tlie  election  of  the  defendants,  we  consider  well  taken, 
we  shall  jn-incipally  confine  ourselves  to  the  refusal  to  allow 
the  relator  to  vote  on  the  stock  which  he  liad  jmrchased  from 
the  State  and  still  lield.  We  shall  not  enter  u]ion  a  review 
of  the  hnvs  which  authorized  the  Governor  to  sell  this  stock, 
and  under  which  the  relator  purchased  it.  This  ])oint  was 
conceded  in  the  very  election  under  which  tlie  defendants 
claim  to  hold  their  offices,  for  by  far  the  greatest  number  of 
votes  wliich  they  received  was  upon  this  very  stock,  and  the 
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only  ground  upon  wliich  the  objection  was  placed  to  allowing 
the  relator  to  vote  upon  the  balance  of  that  stock  which  had 
not  been  sold  on  the  execution  against  the  comjmn}^,  was,  that 
its  transfer  did  not  appear  upon  the  stock-books  of  the  com- 
pany. This  brings  us  to  the  simple  question  whether  that 
objection  was  a  valid  one.  In  pursuance  of  law 
*and  by  order  of  the  board  of  directors,  there  had  been  [*86] 
issued  to  the  State,  a  certilicate  of  stock  for  5259  7-50 
shares.  In  pursuance  of  law,  all  of  the  interest  of  the  State 
in  the  road  was  sold  by  the  Governor,  and  a  formal  conveyance 
made  to  the  purchaser,  and  an  assignment  of  the  certificate  of 
stock  was  made  on  the  back  thereof  by  the  Governor.  This 
vested  in  the  purchaser  all  the  rights  of  the  State  to  the  stock, 
both  legal  and  equitable,  unless  some  statute  of  the  State,  or 
by-law  of  the  company,  prescribed  some  other  mode  of  con- 
veyance, or  some  additional  formality.  It  may  well  be  con- 
ceded that  the  company  had  the  right  to  provide  by  by-law 
that  stock  in  the  company  should  only  be  transferred  upon 
transfer-books  kept  for  that  purpose,  and  even  requiring  the 
old  certificates  of  stock  to  be  surrendered  and  canceled,  and> 
ncAv  certificates  issued  to  the  assignee ;  but  the  evidence  does 
not  show,  nor  was  there  any  pretence  u])on  the  argument,  that 
any  such  by-laAv,  resolution  or  order  had  ever  been  passed, 
either  by  the  stockholders  or  board  of  directors.  In  the  ab- 
sence of  such  regulation,  any  mode  or  form  of  conveyance, 
sufficient  in  law  to  transfer  the  title  to  any  other  piroperty  or 
chose  in  action  which  by  law  is  transferable,  must  be  held 
sufiicient  to  vest  the  legal  title  in  the  assignee,  and  entitle  him 
to  all  the  rights  and  benefits  accruing  to  the  legal  owner  of 
the  stock,  as  much  as  if  it  had  been  transferred  on  the  stock- 
books  of  the  company,  had  there  existed  a  by-law  requiring 
such  a  mode  of  transfer. 

"Was  then  the  relator  entitled  to  vote,  at  the  election  in 
question,  upon  the  stock  which  he  had  purchased  of  the  State 
and  then  held  ?  To  this  question  but  one  answer  can  be  given. 
He  not  only  shows  to  us,  upon  this  record,  that  the  stock 
had  been  regularly  transferred  to  him,  but  he  laid  before  the 
judges  or  directors  of  the  election  the  evidences  of  such  trans- 
fer, the  same  which  we  now  have  before  us.  Upon  this  evi- 
dence of  his  right,  he  offered  to  vote  the  5259  shares  for  a  set 
of  directors  other  than  the  defendants,  but  the  vote  was  re- 
fused. He  then  offered  to  vote  3765  shares,  which  were  left 
him  after  deducting  the  1494  shares  which  had  been  sold  on 
the  execution  against  the  company,  and  which  had  already 
been  voted  for  the  defendants  by  the  assignee  of  the  pur- 
chaser at  the  sheriff's  sale.     This  vote  was  also  rejected,  and. 
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the  defendants  declared  dnly  elected.  Had  tliis  latter  vote 
been  received,  it  would  have  decided  the  question  at  once 
ao-ainst  the  defendants,  and  would  have  elected  the  candidates 
for  which  the  relator  olfered  to  vote.  Here  was  a  manifest 
and  gross  violation  of  the  rights  of  the  relator,  who  owned 
more  than  two-thirds  of  the  stock  of  the  comjjany,  and  yet  who 
was  allowed  no  voice  in  the  election  of  the  directors  who  were 

to  manage  its  concerns ;  but  a  set  of  directors  were 
[*S7]     ""thrust  upon  him,  whose  whole  previous  conduct,  so 

far  as  this  record  shows,  was  hostile  to  his  interests, 
and  in  whom  he  well  might  feel  a  want  of  confidence.  Nor 
was  he  deprived  of  his  rights  in  pursuance  of  any  by-law 
which  he,  or  those  who  had  foi-merly  owned  the  stock  which 
he  then  held,  had  ever  consented  to.  Had  the  owners  of  this 
stock,  or  their  representatives  in  the  board  of  directors,  adopt- 
ed a  regulation  requiring  any  dilferent  evidence  of  the  transfer 
of  the  stock  than  that  which  was  presented,  the  case  would 
have  been  different.  But  there  is  no  pretence  that  such  was 
the  case.  The  persons  having  charge  of  the  election,  and  who 
in  no  way  represented  the  stock  or  stockholders,  for  the  pur- 
pose of  making  rules  concerning  the  mode  of  transfer,  arbi- 
trarily disfranchised  the  relator's  stock,  and  treated  him  as  an 
utter  stranger.  And  in  this,  too,  they  were  guilty  of  the 
grossest  inconsistency,  by  allowing  the  vote  on  1494  shares  of 
stock  for  the  defendants,  of  which  there  was  no  sort  of  trans- 
fer by  the  State,  excejit  the  one  under  which  the  relator 
claimed  the  right  to  vote. 

That  the  transfer  by  the  sheriff,  to  the  purchaser  at  his 
sale,  was  made  in  a  mode  more  conformable  to  their  notions 
of  pro])riety,  could  not  help  the  case,  for,  in  tracing  back  the 
title  to  this  stock,  reliance  was  necessarily  had  upon  the  trans- 
fer from  the  State  to  the  relator,  for  through  that  alone  could 
any  claim  of  right  to  the  stock  be  asserted.  If.  then,  the  re- 
lator's title  was  bad,  the  title  of  those  claiming  through  him, 
under  tlie  same  transfer,  was  necessarily  defective  also.  But 
these  inconsistencies  are  of  little  moment,  except  as  show- 
ing the  arbitrary  manner  in  which  the  relator's  rights  Avere 
treated,  for,  although  the  vote  admitted  on  the  14i»4  shares 
may  have  been  illegally  admitted,  they  still  got  some  oth^r 
votes  which  secured  the  defendant's  election,  if  the  vote  of 
the  relator  was  ])roperly  rejected.  But  we  have  no  sort  of 
doubt  that  he  had  a  right  to  vote  his  stock  and  secure  the 
election  of  tliose  for  whom  lie  offered  to  vote,  holding  as  he 
did  a  majority  of  all  the  stock  offering  to  vote. 

The  electicui  of  the  defendants  was  clearly  illegal,  and  in 
manifest  violation  of  the  rights  of  the  relator,  and  a  judgment 
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of  ouster  should  have  been  entered  by  the  Circnit  Court, 
whose  judgment  must  be  reversed,  and  the  proper  judgment 
of  ouster  entered  here. 

Judgment  reversed. 


*Lewis  Hite,    Plaintiff  in  Error,  v.    Barney     [*88] 
E.  Wells,  Defendant  in  Error. 

Error  to  Marion. 

Pleading.— Each  count  of  a  declaration  must  truly  set  out  the  contract 
and  cause  of  action,  and  if  the  evidence  does  not  sustain  the  count,  the  ac- 
tion fails;  a  party  can  not,  in  any  subsequent  pleading,  change  the  contract 
so  as  to  present  a  new  or  different  cause  of  action. 

Statute  of'  Frauds. — The  statute  of  frauds  is  the  plain  law  of  the  land, 
and  it  is  the  duty  of  courts  to  enforce  its  provisions.  This  statute_  requires 
the  promise  to  be  in  writing,  and  the  common  law  makes  a  consideration 
necessary  to  the  legal  obligation  of  the  promise. 

Contract  to  pay  debt  op  another — Parol — New  consideration. — 
Parties  may  make  valid  contracts,  though  not  in  writing,  to  pay  the  debt 
of,  or  for  services  rendered  for  another;  but  the  new  or  onginal  contract 
nmst  be  declared  on;  and  this  must  be  founded  upon  a  new  and  original 
consideration  moving  to  the  party  making  the  promise,  and  tha  debt  of  the 
original  debtor  must  not  be  the  consideration  for  the  promise.* 

The  opinion  of  the  court  recites  the  facts  in  the  case.  The 
'cause  was  heard  at  September  term,  1854,  of  the  Marion  Cir- 
cuit Court. 

Haynie  and  Beechee,  for  Plaintiif  in  Error. 

R.  S.  Nelson,  for  Defendant  in  Error. 

Skinnee,  J.  Assumpsit  by  "Wells  against  Hite. 

The  declaration  contains  two  special  counts.  The  first  al- 
leges that  one  Lyle  was  indebted  to  Wells  in  ^208.75  ;  that 
Hite,  in  consideration  that  Wells  would  ijrocure  from  Lyle  an 
order  on  Hite  for  the  money  so  due  Wells,  undertook  and 
promised  to  pay  to  Wells  the  money  due  from  Lyle  to  him. 
Wells;  that  Wells  procured  the  order,  and  showed  and  pre- 
sented the  same  to  Hite,  and  demanded  payment  of  said  sum 
of  money  ;  and  that  Hite  refused  to  pay. 

The  second  count  alleges  that  Wells  had  been  in  the  em- 


Cited  :  Pleading— special  count.  69  111.  402  ;  89  lU.  104.  Statute  of 
frauds.    82  111.  390;  71  111.  125. 

^  Statute  of  frauds — Promise  to  pay  the  debt  of  another — When  not  tvith- 
in  the  statute.    See  Eddy  v.  Roberts,  post  p.  505,-  note. 
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ploynient  of  Lyle,  and  that  money  was  due  liini  from  Ljle  on 
account  of  such  employment ;  that  Lyle  being  in  failing  cir- 
cnmstances,  he,  on  account  thereof,  refused  to  continue  in  such 
emplojanent ;  that  Hite  thereupon,  in  consideration  that 
Wells  would  go  on  and  continue  in  such  employment,  under- 
took and  promised  to  pay  Wells  what  was  due  and  should  be- 
come due  him,  by  reason  of  such  employment,  from  Lyle  ; 
that  Wells  did,  in  consideratioTi  thereof,  go  on  and  perform 
work  and  labor  for  Lyle  ;  that  there  was  due  him  for  such 
work  and  labor  done  and  ]:)erformed,  before  and  after  said 
promise  and  undertaking,  the  sum  of  $208.75,  and  that  Hite 
refused  to  pay  the  same. 
.  To  these  counts  Hite  plead  the  statute  of  frauds  and  perju- 
ries. To  this  plea  Wells  replied,  "  that  the  promises 
[*89]  and  undertakings  *in  said  counts  mentioned  were  made 
by  Hite  upon  new  considerations,  moving  from  Wells 
to  Hite,  and  not  upon  considerations  moving  from  Lyle  to 
Wells." 

To  this  replication  Hite  demurred  ;  the  court  overruled  the 
demurrer,  and  Hite  abided  his  demurrer. 

If  the  plea  is  a  good  answer  to  the  counts,  it  is  evident  the 
demurrer  should  have  been  sustained  to  the  replication.  By 
the  well  established  principles  of  pleading,  each  count  must 
truly  set  forth  the  contract  and  cause  of  action,  and  upon  trial 
of  the  issue,  if  the  evidence  fails  to  ]H-ove  the  contract  as 
alleged  in  the  count,  the  plaintiff  must  fail  as  to  such  count. 

He  cannot  in  any  subsecpient  pleading  set  up  another  con- 
tract, add  to,  or  diminish  from,  the  contract  alleged  in  the 
count,  so  as  to  present  a  new  or  different  cause  of  action.  It 
is  upon  the  cause  of  action  alleged  in  the  count  alone,  that  he 
can  recover  in  actions  ex  contractu.  If,  in  this  case,  the  contracts 
alleged  in  the  counts  are  such  as  they  are  stated  to  be  in  the 
rei)lication,  then  the  promises  therein  alleged  need  not  be  in 
writing,  and  the  plea  of  the  statute  is  no  defence ;  but  it  is 
for  the  counts,  and  not  for  the  rejilication,  to  set  forth  the  con- 
tracts, for  the  breach  of  which  the  plaintiff  sues. 

If  the  counts  state  contracts  void  under  the  statute,  if  not  in 
writing,  the  plea  of  the  statute  is,  prima  facie,  a  complete  de- 
fence, and  is  conclusive,  if  true.  To  determine  upon  the  suffi- 
ciency of  the  plea,  the  court  can  only  look  to  the  counts,  to 
whicli  it  is  ]ileaded:  if  the  contracts  therein  alleged  are  not 
within  the  statute,  the  ])lea  will  be  held  no  defence ;  but  if 
such  contracts  are  within  the  statute,  the  plea,  which  alleges 
that  they  were  not  in  writing,  will  be  held  a  bar,  and,  if  true, 
the  plaintiff's  action  is  taken  away  by  the  statute. 

The  replication  is  l^ad  for  departure  from  the  counts,  if  it 
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amounts  to  anything  more  than  an  attempt  to  construe,  for  the 
court,  the  contracts  stated  in  the  counts ;  and,  if  it  is  to  be  so 
regarded,  it  is  equally  bad;  for  it  is  the  office  of  a  pleading 
to  state  facts,  and  for  the  court  to  construe  them.  1  Chitty's 
PI.  6M;  Stephen's  PL  410. 

But  if  the  plea  is  no  defence,  tlie  demurrer  to  the  replica- 
tion should  have  been  carried  back  and  sustained  to  the  plea; 
and  this  compels  us  to  determine  whether  the  contracts  stated 
in  the  counts  are  within  the  statute.  Myers  and  Bellinger  v, 
Morse ^  15  John.  426. 

The  statute  provides,  that  "no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  p^erson, 
unless  the  promise  or  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  *writing,  and  signed  by  the  imrty  to  be  [*90] 
charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized."     Chapter  44,  P.  S. 

This  act  is  entitled  "An  act  for  the  prevention  of  frauds  and 
perjuries."  and  was  adopted  to  give  greater  security  to  ]5rop- 
erty ;  to  guard  against  false  contracts,  set  on  foot  by  fraud 
and  supported  by  perjury.  It  originated  in  England  in  the 
reign  of  Charles  the  Second ;  has  been  adopted  generally  in 
the  United  States;  and  its  wisdom  is  universally  acknowl- 
edged. Departures  from  the  letter  and  spirit  of  this  statute, 
both  in  Eugland  and  the  United  States,  are  not  unfrequent  in 
the  reported  cases;  and  such  departures,  or  rather  established 
exceptions,  have  on  other  occasions  been  followed  as  prece- 
dents, with  expressions  of  regret  that  they  exist,  and  of 
doubt  of  their  policy. 

The  statute  is  an  iron  rule  found  necessary  to  the  protection 
of  property,  requiring  more  certain  evidence  of  this  kind  of 
contract  than  in  other  cases,  and  like  all  general  rules,  is  occa- 
sionally hard  in  its  operation,  yet,  while  it  is  the  plain  law  of 
the  land,  it  is  the  duty  of  the  courts  to  enforce  its  provisions. 
The  promise  stated  in  the  first  count  in  this  case,  is,  to  pay  to 
Wells  the  debt  of  Lyle  existing  at  the  time  of  making  the 
promise ;  the  consideration  of  the  promise  is  stated  to  be  the 
pirocuring  by  Wells,  from  Lyle,  a  wn-itten  order  on  Hite  to 
pay  the  debt. 

The  promise  is  to  answer  for  the  debt  of^another,  and  is, 
therefore,  within  the  statute.  But  it  is  insisted  that  the 
undertaking  of  Wells  to  procure  the  order,  and  the  procuring 
the  same,  constituted  a  new  consideration,  and  that  upon 
this  is  based  an  original  and  independent  contract.  The  plain 
answer  to  this  position  is,  that  the  statute  requires  iho,  promise 
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to  be  ill  writing,  and  the  common  Law  makes  a  consideration 
necessary  to  the  legal  obligation  of  the  promise. 

Though  liite  had  promised  in  writing,  a  consideration 
would  have  been  necessary  to  sustain  the  ]iromise.  No  prom- 
ise or  agreement,  except  under  seal,  (which  imports  a  consid- 
eration) not  founded  upon  a  consideration  good  in  law,  can 
be  enforced.  The  promise  stated  in  the  second  count  is:  that 
Hite  would  pay  Wells  what  at  the  time  of  making  the  ju'omise 
was  due  him,  and  what  should  become  due  him  from  Lyle 
for  his  services  performed  for  Lyle;  and  the  consideration 
stated  for  this  promise  is :  that  Wells  would  go  on  and  con- 
tinue to  work  for  Lyle.  Li  this  count,  as  well  as  in  the  first 
count,  it  is  the  debt  of  Lyle,  though  not  wholly  accrued,  which 
Hite  promised  to  pay ;  and  the  remarks  in  relation  to  the  con- 
sideration of  the  promise  stated  in  the  iirst  count  apply  equally 
to  this. 

But,  it  is  insisted  that  Wells  may  reccn^  er  at  least  for  work 

done  for  Lyle  after  the  making  of  tlie  promise  of  Hite. 

[*91]     To  this  ^position  we  re])ly,  that  the  promise  alleged  is 

to  pay  the  debt  due  and  to  become  clue  from  Lyle,  for 

which  Lyle  is  answerable  to  Wells,  and  is  wholly  dependent 

upon,  and  collateral  to,  such  debt  and  liability. 

We  understand  both  counts  as  based  upon  the  debt  and  lia- 
bility of  Lyle,  and  not  upon  an  original  promise  from  Hite  to 
Wells,  founded  upon  a  consideration  moving  from  the  prom- 
isor to  the  ]ironiisee  ;  and  such  is  the  fair  construction  of  the 
counts,  taking  the  allegations  in  them  most  strongly  against 
the  pleader.  We  hold  the  promises  as  stated  in  both  counts, 
within  tlie  statute,  and  the  ]ilea,  therefore,  a  good  answer  to 
them.  Scott  v.  Thomas,  1  Scam.  5S  ;  Roberts  on  Frauds,  Cliap. 
3,  Fart  6  ;  JVelson  v.  Boynton,  3  Metcalf  396 ;  Curtis  v.  Brown 
et  al.,,  5  Gushing  488 ;  Farleij  v.  Cleveland,  4  Cowen  432 ; 
Elder  V.  Warfeld,  1  Harris  &  John.  391  ;  2  Farsons  on  Cont. 
300;  and  Story  on  Cont,  Sec.  861. 

It  is  notdeniedthat  parties  may  make  valid  contracts,  though 
not  in  writing,  to  pay  the  debts  of  another,  or  to  pay  for  serv- 
ices rendered  for  another. 

In  such  case  the  plaintiff  must  declare  u]ion  the  new  or  orig- 
inal contract;  it  must  be  founded  upon  a  new  and  independ- 
ent or  original  considerati«m  of  benetit  to  the  defendant  or 
harm  to  the  plaintitf  moving  to  the  party  making  the  ])romise, 
cither  from  the  plaintilf  or  some  other  ])ersoii ;  and  the  debt 
or  liability  of  the  original  debtor  must  not  be  the  moving 
cause,  or  the  consideration  of  the  ]u-omise,  nor  the  promise  in- 
cidental and  collateral  to  the  debt  or  liability  of  such  original 
or  principal  debtor. 
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The  statute  cannot  be  avoided  by  the  mere  show  or  form  of 
an  independent  contract.  It  is  the  substance  and  force  of  the 
contract  to  which  courts  will  look  in  determining  whether  the 
contract  is  an  original  one,  or  incidental  and  collateral  to  the 
debt  or  liability  of  another. 

If  Hite  was  indebted  to  Lyle,  or  had  funds  of  Lyle  in  his 
hands,  and  upon  the  faith  of  the  same  promised  Lyle  to  pay 
or  accept  an  order,  to  be  drawn  by  Lyle  on  Hite,  in  favor  of 
Wells,  in  such  case,  we  do  not  doubt  Hite  would  be  bound  to 
pay  the  order  obtained  upon  the  faith  of  such  promise,  al- 
though the  promise  was  not  in  writing. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


*Akn  H.  OsBORis-E  ET  AL.,  Plaintiff  in  error,  v.     [*92] 
Jacob  Hoeine,  defendant  in  error. 

Error  to  Monroe, 

Assignment  of  dower. — A  petition  for  the  assignment  of  dower  is  a 
chancery  proceeding;  and  the  record  should  show  the  evidence  upon  whch 
the  decree  was  founded;  and,  where  the  answer  to  the  petition  admits  1he 
right,  and  no  evidence  is  furnished  of  the  release  of  it,  this  court  will  pre- 
sume that  a  decree  which  does  not  assign  dower,  is  erroneous. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
The  decree  complained  of  was  rendered  at  September  term, 
1855,  of  the  Monroe  Circuit  Court. 

Abbot,  Undekwood  and  Quikk,  for  Plaintiff  in  Error. 

G.  KoEENEB,  for  Defendant  in  Error. 

Caton,  J.  This  was  a  petition  filed  for  the  assignment  of  > 
dower.  The  answer  admits  the  facts  set  up  in  the  petition, 
showing  the  right  to  the  dower  claimed,  and  sets  up  as  new 
matter  by  way  of  defence  a  release  of  the  dower  by  the  dowress. 
Upon  the  hearing,  the  petition  was  dismissed  at  the  complain- 
ant's cost,  upon  which  the  case  is  brought  to  this  court  for 
review.  The  record  presents  no  evidence  of  this  release.  By 
Section  19,  Chapter  34,  R.  S.,  this  question  was  expressly  re- 
quired to  be  filed  on  the  chancery  side  of  the  court,  and  it 
must  be  governed  by  the  rules  of  evidence  and  practice  which 

Cited:  3  Bradwell,  285. 
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obtain  in  tliat  court.  Kimhall  v.  CooJc,  1  Oilman  423.  It 
lias  been  repeatedly  decided  by  tliis  court,  that  we  cannot,  in 
chancery  cases,  presume  that  any  evidence  was  given  in  the 
cause  in  the  court  below  exce])t  what  ap]^ears  in  the  record. 
White  V.  Morrison,  11  111.  361.  Ward  v.  Oioens,  VI  111.  283. 
Here  the  answer  admits  enough  for  the  com]:>]ainant's  purpose, 
and  the  record  fails  to  show  any  proof  establishing  the  defence 
set  up.  In  the  absence  of  such  proof  in  the  record,  we  can 
not  presume  that  any  was  before  the  court  on  the  hearing. 

There  being  nothing  therefore  to  sustain  the  decree,  it  must 
be  reversed,  and  the  suit  remanded. 

De<yree  reversed. 


["•'93]  *E,OBERT  Bradford,  Plaintiff  in  Error,  v.  John 
T.  Jones,  Executor  of  Michael  Jones,  deceased, 
Defendant  in  Error. 

Error  to  Gallafin. 

Suit  against  EXEcrTOR — Expiration  of  two  tears — ^Leyt. — Tn  a  suit 
against  an  executor,  after  the  expiration  of  two  years  from  the  date  of  his 
letters  testamentary,  upon  a  demand  which  had  not  been  presented  for 
allowance  within  that  time,  the  judgment  should  direct  the  lev\y  to  be  made 
out  of  property  belonging  to  the  estate  wdiich  has  not  been  inventoried, 
whether  found  previous  or  subsequent  to  the  judgment. 

This  was  an  action  of  delt,  commenced  by  Bradford  against 
John  T.  Jones,  executor  of  Michael  Jones,  deceased,  in  the 
Gallatin  Circuit  Court,  on  the  7th  of  Nov.,  1819,  upon  a  note 
executed  by  his  testator. 

The  general  issue  was  pleaded  with  notice  of  several  s])ecial 
matters,  among  which  was  this:  that  the  note  sued  upon  ''was 
never  exhibited  and  allowed  in  pursuance  of  law  against  the 
estate  of  said  Michael  Jones,  deceased,  within  two  years  from 
the  time  of  granting  letters  to  the  defendant. 

By  consent,  the  matters  of  law  and  fact  were  tried  by  the 
court,  Marshall,  Judge,  ]u-esiding,  without  the  intervention 
of  a  jury,  at  July  "term,  1853. 

The  amended  notice  of  special  matter  shows  that  on  the  9th 
of  January,  1845,  the  last  will  and  testament  of  Michael  Jones 
was  proven  in  the  Probate  Court  of  Gallatin  county,  and  that 
on  the  same  day  letters  testamentary  were  granted  to  the  de- 
fendant. 

Cited:    22  111.  25;  67  111.  298.  " 
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The  court  found  the  issue  upon  the  statute  of  limitations  f or 
the  defendant,  and  that  the  plaintiff  recover  his  debt  and 
damages  and  costs,  "  to  be  levied  and  made  of  the  estate  of 
said  Michael  Jones,  deceased,  which  may  hereafter  be  found 
not  inventoried  or  accounted  for  by  the  said  defendant,  as  ex- 
ecutor as  aforesaid,  at  this  time,  according  to  the  statute  in 
such  case  made  and  provided." 

This  judgment  the  plaintiff  assigns  for  error. 

]Sr.  L.  Feeemaj^,  for  Plaintiff  in  Error. 
Olney,  for  Defendant  in  Error. 

Caton,  J.  This  suit  was  brought  against  an  executor  after 
the  expiration  of  two  years  from  the  time  letters  testamentary 
were  granted,  and  upon  a  demand  which  had  not  been  pre- 
sented for  allowance  within  that  time.  The  Circuit  Court  gave 
judgment  for  the  plaintiff,  "  To  be  levied  and  made  of 
the  estate  of  *the  said  Michael  Jones,  deceased,  which  [*94r] 
may  hereafter  be  found  not  inventoried  or  accounted 
for  by  the  said  defendant  as  executor  as  aforesaid,  at  this  time, 
according  to  the  statute  in  such  case  made  and  provided." 

This  portion  of  the  judgment  is  assigned  for  error,  because 
it  restricts  the  plaintiff  to  obtain  satisfaction  of  his  judgment 
out  of  property  belonging  to  the  estate,  which  should  be  found 
subsequent  to  the  rendition  of  the  judgment.  We  think  the 
error  is  well  assigned.  The  language  of  the  statute  is:  "And 
all  demands  not  exhibited  within  two  years  shall  be  forever 
barred,  unless  such  creditor  shall  find  other  estate  of  the  de- 
ceased not  inventoried  or  accounted  for  by  the  executor  or 
administrator."  It  has  already  been  decided  that  this  statute 
is  not  an  absolute  bar  to  the  recovery  of  a  judgment,  but  that 
it  must  be  a  special  judgment,  the  satisfaction  of  which  can 
only  be  sought  from  property  belonging  to  the  estate  subse- 
quently discovered,  Tkor?i  v.  Wolso7i,  5  Gilnian,  26.  We 
are  now  called  upon  to  determine  with  more  precision  what 
property  falls  within  this  description.  Upon  this  point  we 
think  the  meaning  of  the  statute  is  very  plain.  The  law  re- 
quires the  executor  or  administrator  to  make  out  and  file  with 
the  Probate  Court  an  inventory  of  the  estate,  both  real  and 
personal,  which  shall  come  to  his  possession  or  knowledge.  R. 
S.  554,  Sec.  81.  And  by  Sec.  89  he  is  required  to  file  further 
inventories  of  debts  and  ]ia])ilities  as  occasion  may  require,  so 
that  the  records  of  the  Probate  Court  may  present  as  fully  the 
condition  of  the  estate  as  is  known  to  the  executor  or  admin- 
istrator.    It  was  evidently  the  intention  of  the  statute  to  allow 
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debtors,  who  had  neglected  to  present  their  claims  against  the 
estate  within  the  two  years,  to  seek  satisfaction  out  of  any  prop- 
erty belonging  to  the  estate  which  had  not  been  thus  inven- 
toried, and  which  they  can  find  and  thus  a]3]jly,  assuming,  as 
the  law  might  well  assume,  that  the  inventories  would  show 
all,  of  which  the  executor  or  administrator  had  any  knowledge. 
It  is  a  matter  of  no  moment,  and  can  make  no  ditterence  with 
the  debtor's  rights,  Yhetlier  the  estate  not  inventoried  is  dis- 
covered before  or  after  he  obtains  his  judgment,  or  even  the 
commencement  of  his  suit,  or  even  whether  he  himself  first 
linds  such  ]u-o]3erty.  The  test  prescribed  by  the  statute  is, 
whether  it  has  been  inventoried  or  accounted  for  by  the  exec- 
utor or  administrator.  If  it  has  not  been,  and  he  can  tind  or 
get  hold  of  it,  he  is  entitled  to  have  it  applied  to  the  payment 
of  his  del)t,  in  the  mode  pointed  ont  by  the  statute.  It  was 
urged  in  argument  that  the  object  of  the  statute  was  to  stimulate 
the  vigilance  of  the  creditor  to  iind  other  property  of  the 

estate,  and  to  reward  such  vigilance  by  allowing  him 
[*95]     to  seek  satisfaction  out  of  such  as  he  alone  should  *dis- 

cover;  and  if  the  executor  or  administrator,  or  any  one 
else,  should  discover  the  property  before  him,  he  should  have 
no  right  to  resort  to  it.  This  would  present  an  impracticable 
issue,  and  one  not  contemplated  by  the  law.  Of  course  he 
can  not  seek  satisfaction  out  of  such  subsequently  discovered 
estate  till  he  finds  or  discovers  it.  In  many,  if  not  in  most 
cases,  such  property  must  be  in  the  knowledge  of  somebody, 
and  possibly  in  the  knowledge  of  the  executor  or  administra- 
tor; but  when  the  debtor  discovers  or  finds  it,  the  law  has  se- 
cured him  the  benefit  of  it.  It  then  becomes  subsecpiently  dis- 
covered estate  within  the  meaning  and  language  of  the  law. 

The  judgment  of  the  Circuit  Court  must  be  reversed  and 
the  cause  remanded,  with  directions  to  that  court  to  enter  a 
judgment  conformable  to  the  priuci^jle  here  laid  down. 

Jud<jment  reversed. 
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Maegaeet  B.  Lane,   Plaintiff  in  Error,  v.  Francis 
Bommelmann,  Defendant  in  Error. 

Error  to  St.  Clair. 

Evidence — Public  records. — All  public  acts  of  Congress  in  relation  to 
the  public  lands,  and  the  acts  of  such  officers  to  whom  execution  of  them  is 
confided,  as  are  required  to  make  and  keep  public  records  in  relation  thereto, 
may  be  shown  by  the  public  records,  or  by  copies  duly  authenticated,  and 
these  are  admissible  in  evidence. 

.luRisDiCTiON — Judgment  can  not  be  coulaterallt  questioned. — 
If  a  record  shows  that  a  court  had  jurisdiction  of  the  subject  matter  and  the 
person,  the  judgment  rendered  by  the  court  cannot  be  collaterally  questioned 
for  errors  of  substance  or  f oi-m. 

Certified  copy  op  patent. — A  certified  copy  of  a  patent  for  land  issued 
by  the  United  States,  may  be  offered  in  evidence. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff  in 
erroT  to  recover  possession  of  the  east  half  of  lot  two  in  north 
half  of  claim  2209,  survey  607,  in  St.  Clair  connty,  which  by 
consent  of  parties  jwas  tried  by  the  court,  Bkeese,  Judge,  pre- 
siding, witliout  a  jury,  at  July  term,  1854.  The  plaintiff 
clainaed  a  fee  in  the  premises.  Plaintiff  introduced  an  exem- 
plilication  of  a  patent  from  the  U.  S.  to  John  Edgar  and  Ar- 
thur St.  Clair,  Jr.,  dated  7th  August,  1817,  for  said  claim  and 
survey,  which  was  admitted  j)ro  forma.  And  then  offered  to 
produce  in  evidence,  a  judgment  of  the  Circuit  Court  of  St. 
Clair  county,  made  at  the  September  term,  1833,  of  partition 
of  said  claim  and  survey,  (the  petition  in  the  case  having  been 
filed  on  the  3rd  April,  1833,)  between  the  heirs  of  said  John 
Edgar,  and  the  heirs  of  Arthur  St.  Clair,  Jr.,  whereby, 
in  the  language  *of  the  order  of  court,  "  The  northern  [*96] 
half  to  fall  to  the  lot  of  John  Edgar's  heirs,  and  the 
southern  half  to  the  lot '  of  Arthur  St.  Clair's  heirs,"  to  the 
reading  of  which  in  evidence  the  defendants  objected,  which 
objection  was  sustained  by  the  court,  and  the  same  excluded  ; 
to  the  excluding  of  which  the  plaintiff  at  the  time  excepted. 

Plaintiff"  then  offered  in  evidence  the  petition  of  Wm.  Mor- 
rison, adm'r-of  John  Edgar,  deceased,  to  the  Circuit  Court  of 
Pandolph  county,  for  tlie  sale  of  this  land  among  others,  to 
pay  debts  of  said  estate;  which  petition  was  tiled  on  the 
16th  of  April,  1833,  (which  was  subsequent  to  the  commence- 
ment of  the  suit  for  partition  in  the  St.  Clair  Circuit  Court,) 
and  the  order  of  sale  granted  thereon,  made  at  the  April  term, 
1834,    (subsequent  to  the  judgment  in  partition  in  St.  Clair 
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Circuit  Court,)  to  sell  all  the  interest  of  John  Edgar  at  the 
time  of  his  death  in  said  claim  2209,  survey  607,  together  with 
other  lands.  Also  the  deed  from  "William  Morrison,  adminis- 
trator, to  jSTinian  TT.  Edwards,  for  said  land,  dated  Aug.  20, 
1834:,  and  deed  from  Kinian  W.  Edwards  and  others  to  the 
plaintiff,  dated  May  4,  1854,  several  tracts  of  land,  embracing 
the  tract  in  controversy,  together  with  the  deed  referred  to 
in  said  last  deed  mentioned. 

The  court  found  for  the  defendant. 

Plaintiff  moved  for  a  new  trial,  which  was  overruled,  to 
which  plaintiff  excepted  and  brings  the  cause  to  tliis  court,  and 
assigns  for  error  the  judgment  of  the  court  below  in  excluding 
said  judgment  of  partition  from  the  evidence. 

G.  Tru^ibull,  for  Plaintiff  in  Error. 

G.  KoERNER,  for  Defendnnt  in  Error. 

ScATES,  C.  J.  A  certified  copy  of  the  patent  was  admitted 
in  evidence  jpro  ^/b?v?2«  below,  and  is  now  objected  to,  on  the 
ground  that  such  copies  are  not  embraced  within  the  statutes 
of  the  State,  or  the  United  States,  relating  to  copies  of  rec- 
ords as  evidence.  True  it  is  not — nor  need  there  be  any 
statute  for  that  purpose,  as  it  is  admissible  at  common  law. 
The  power  of  the  government  for  the  disposition  of  the  pub- 
lic lands,  has  its  foundation  in  the  constitution  itself.  All  pub- 
lic acts  of  Congress  for  that  purpose,  and  of  public  officers  in 
their  execution,  who  are  required  to  make  and  keej)  public 
records  of  their  surveys,  sales  and  conveyances,  may  be  compe- 
tently shown  by  the  public  records  thus  made  and  ke]it,  or  by 
copies  thereof,  duly  certified  by  the  pro]:!er  officer  under  seal 
of  his  office.  1  Stark.  Ev.  226,  230,  251  ;  3  Bacon  Abrid. 
tit,  Ev.  F.  p.  533,  Ed.  1840 ;    WiekUffe  v.  Jlill,  3  Littell.  K. 

330. 
[*97]  *These  documents  or  records  cannot  be  removed 
without  great  inconvenience  and  danger  of  being  lost 
or  damaged,  and  they  may  be  wanted  in  two  ]ilaces  at  the 
same  time.  1  Stark.  Ev.  251,  See  Lynah  v.  ClerJce,  3  Salk. 
R.  154. 

"Tlie  extraordinary  degree  of  confidence  thus  re]iosed  in 
such  documents,  is  founded  principally  upon  the  circumstance 
that  they  ha\^e  l)een  made  by  authorized  and  accredited  agents 
appointed  for  the  purpose,  and  also  on  the  publicity  of  the 
subject  matter  to  which  they  relate,  and  in  some  instances 
upon  their  antiquity.  Where  |>articular  facts  are  inquired 
into,  and  recorded  for  the  benefit  of  the  public,  those  who  are 
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to  act  in  making  sncli  investigations  and  memorials,  are  in  fact 
the  agents  of  all  the  individuals  who  compose  the  public,  and 
every  member  of  the  community  may  be  supposed  to  be  privy 
to  the  investigation."  Therefore  they  "are  generally  admis- 
sible in  evidence,  although  their  authenticity  be  not  confirmed 
by  the  usual  and  ordinary  tests  of  truth,  the  obligation  of  an 
oath,  and  the  power  of  cross-examining  of  the  parties  on  whose 
authority  the  truth  of  the  document  depends,"  for  duly  certi- 
fied copies  are  admissible  as  well  as  sworn  copies.  1  Stark. 
Ev.  230 ;  1  Greenlf.  Ev.  Sees.  483,  484,  499,  500,  501 ;  United 
States  V  jPerchefnan,  7  Pet.  E.  85. 

The  petition  for  partition,  report  of  commissioners,  and  de- 
cree under  which  plaintiff  derives  title,  were  offered,  and  ex- 
cluded, on  the  ground  that  the  report  of  the  commissioners  for 
partition  was  not  under  seal.  The  act  of  1827  directed  the 
proceedings  of  the  commissioners  to  be  returned  by  them 
"  under  their  hands  and  seals."  Eev.  Laws  1833,  p.  239,  Sec. 
14.  ■  In  Bledsoe  v.  Wileijs  lessee^  7  Humph.  E.  507,  such  a 
provision  was  held  to  be  directory  merely,  and  an  omission  of 
the  seal  did  not  vitiate  the  record  of  partition.  Whatever 
force  this  objection  might  have  on  appeal  or  writ  of  error 
in  the  case,  we  can  allow  it  none  as  a  collateral  attack  upon 
such  proceedings,  which  were  approved  by  the  court,  were 
spread  of  record,  and  confirmed  by  a  decree  in  partition,  which 
has  been  acquiesced  in  and  acted  upon  by  the  parties  to  it,  for 
twenty  years,  so  far  as  anything  is  shown  in  the  record.  Of 
the  same  character  is  the  objection  to  the  misdescription  of  the 
land  in  the  notice  of  publication,  together  with  all  others 
made  to  this  record. 

No  greater  weight  can  be  allowed  the  objections  to  the  rec- 
ord of  proceedings  and  decree  for  the  sale  of  the  lands  of 
Edgar,  on  the  petition  of  his  administrator.  The  court  of 
Eandolph  county  had  jurisdiction  under  the  98th  section  of 
the  Statute  of  Wills  of  1829.  Eev.  Stat.  1833,  pp.  644,  645, 
Sees.  98,  101. 

Where  the  record  shows  jurisdiction  of  the  subject  matter 
and  the  person,  it  is  too  well  settled  to  require  further 
*diseussion  that  the  judgment  of  the  court  cannot  be  [*98] 
collaterally  questioned  for  errors  of  substance  or  form 
intervening.  Buckmaster  et  al.  v.  JacJcson  ei  al.,  3  Scam.  E. 
104;  Swiggert  et  al.  v.  Harber  et  al..,  4  Scam.  E.  364;  Young 
et  al.  V.  Lorain  et  al..,  11  111.  E.  624;  Buckmaster  v.  Ryder, 
12  111.  E.  207;  TJiompson  v.  Tolmie  et  al.  2  Pet.  E.  157; 
Voorhees  et  al.  v.  Jachson  ex  dem.,  10  Pet.  E.  449 ;  Wilcox  v, 
JacJi'son  ex  dem.,  13  Pet.  E.  498 ;  Lessee  of  Guynore  et  al.  v. 
Astor  ei  al.,  2  How.  U.  S.  E.  319 ;    Wright  v.  Marsh  et  al.,  2 
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Green.  Iowa  R.  94;  Doe  ex  dem.  Hain  et  al.  v.  Smith,  1  Car- 
ter, la.  E.  451 ;   Cole  v.  Hall,  2  Hill  R.  625. 

So  far  as  the  partition  and  allotment  under,  and  the  deed 
from  the  executors  of  N.  Edwards  is  concerned,  there  is  a  link 
wanting  in  the  chain  of  evidence,  to  show  any  relevancy  in 
these  as  testimony. 

If  IsTinian  Edwards  bought  the  land  at  Morrison's  sale,  and 
took  a  deed  in  the  name  of  Ninian  W.  Edwards,  and  the  lands 
were  devised  to  the  executors,  then  these  additional  facts  are 
necessary  to  show  that  title  was  derivable  through  a  partition 
amongst  his  heirs,  and  the  deed  of  his  executors.  As  the  rec- 
ord stands,  these  portions  of  the  evidence  appear  wholly  irrel- 
evant. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


William  Adair,   Plaintiff  in  Error,    v.  Feedinand 
Maxwell,  Defendant  in  Error. 

Error  to  Bandolph. 

CojrPENSATiON  OP  LAND  OFFICER'S  CLERK. — A.  B.,  a  land  officer,  em- 
ploj'ed  C.  D.  as  his  clerk,  who  was  to  receive  for  his  services  one  half  cf  the 
salary  and  compensation  allowed  to  A.  B. ;  this  compensation  was  increased 
retrospectively:  Held,  that  C.  D.  was  entitled  to  one  half  of  the  inci eased 
compensation. 

This  cause  was  submitted  to  Bkeese,  Judge,  without  tl'ie  in- 
ter\'ention  of  a  jury,  at  October  term,  1855,  of  the  Randolph 
Circuit  Court,  who  found  for  the  defendant  in  error,  and  gave  a 
judgment  in  his  favor  for  $475.27  and  costs.  Whereupon  the 
plaintiff  in  error  brought  the  record  to  this  court. 

The  facts  of  the  case  will  be  found  in  the  opinion  of  the  court. 

W.  H.  Undekwood,  for  Plaintiff  in  Error. 

G.  KoERNER,  for  Defendant  in  Error. 

[*99]  *'Caton,  J.    Adair  was  register  of  tlie  land  office  at 

Kaskaskia,  and  in  November,  1854,  employed  Maxwell 
as  clerk  in  said  office.  Adair  was  to  ]iay  Maxwell  one-half 
the  salary  and  one-half  the  compensation  allowed  the  receiver. 
The  services  sued  for  were  for  the  cpiarter  next  before  the 
passage  of  the  act  of  March  3rd,  1855.  That  act  increased 
the  compensation  of  the  receiver   retrospectively,  covering 
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tlie  time  during  whieli  the  services  sued  for  were  rendered, 
and  the  only  question  is  whether  Maxwell  is  entitled  to  one- 
half  of  such  increased  compensation.  I  hardly  know  how  to 
argue  this  question.  If  this  additional  pay,  which  was  given 
to  the  receiver,  was  designed  as  an  additional  compensation  for 
the  services  rendered  in  his  office,  which  is  clearly  the  intention 
of  the  law,  then  the  agreement  is  that  Maxwell  should  have 
one-half  of  such  additional  compensation.  Clearly  one-half 
of  the  compensation  provided  for,  meant  one-half  of  all  the 
compensation  allowed  by  law,  or  which  the  party  should 
receive  according  to  the  law.  Had  the  salary  of  the  register 
been  reduced  after  the  bargain  was  made,  Maxwell  would  have 
been  bound  to  serve  the  time  agreed  upon,  taking  half  of 
the  reduced  salary.  By  the  contract  the  clerk  took  his  chances 
of  compensation  the  same  as  the  receiver  did.  I  can  only  say 
sucli  was  the  agreement,  and  the  parties  were  bound  by  it. 
The  judgment  must  be  affirmed. 

J'udgment  affirmed. 


William  M.  Stetham,  Appellant,   v.  John  Shoultz, 

Appellee. 

Error    to  St.  Clair. 

Application  for  new  trial — Lack  of  diligence. — Where  one  of 
three  defendants,  asked  to  have  a  judgment  set  aside,  upon  the  gi-ound  that 
his  co-defendants,  who  assented  to  a  trial,  were  sureties  for  him  on  the  note 
sued  on,  and  did  not  know  his  defence,  and  that  he  had  been  too  sick  to  at- 
tend court  and  make  his  defence,  which  was  denied,  it  is  held  by  this  court 
that  proper  diligence  was  not  shown,  and  that  the  application  to  the  Circuit 
was  properly  overruled. 

This  cause  was  heard  by  Beeese,  Judge,  at  August  term, 
1855,  of  the  St.  Clair  Circuit  Court.  The  statement  of  the 
case  is  made  in  the  opinion  of  the  court. 

E.  F.  WiNGATE,  for  Appellant. 

G.  Teumbijll,  for  Appellee. 

^Skiknee^  J.     Shoultz  sued  Stetham,   Eose,  Davis     [*100] 
and   Frendley  in  an  action  of  debt  in  the  St.  Clair 
Circuit  Court. 

The  writ  was  sued  out  to  the  March  term,  1855.  At  this 
term  the  defendants  appeared  and  tiled  their  demurrer  to  tiie 
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plaintiff's  declaration,  wliich  was  overruled.  The  defendants 
then  tiled  tlieir  plea  of  non  est  factumfi,  and  several  pleas  of 
part  failure  of  consideration,  upon  which  pleas  the  plaintiff 
took  issue.  Tlie  declaration  counted  upon  a  sealed  note. 
Stetham  then  moved  for  a  continuance  upon  affidavit  setting 
forth  the  consideration  of  the  note,  and  part  failure  of  the 
consideration  of  the  same,  and  alleging  that  he  could  prove 
his  defence  by  one  Smith,  an  absent  witness. 

The  court  thereupon  continued  the  cause.  At  the  August 
term  1855,  the  parties  waived  a  jury.  The  cause  was  tried  by 
the  court  and  judgment  rendered  against  the  defendants  for 
the  amount  of  the  note  sued  on. 

At  the  same  term  Stetham  moved  the  court  to  set  aside  the 
judgment,  and  for  a  new  trial,  upon  his  affidavit  setting  forth 
that  his  co-defendants  are  securities  only  in  the  note  sued  on, 
and  were  wholly  unacquainted  with  his  defence  thereto; 
that  he  alone  had  attended  to  said  defence  ;  that  he  at  the 
previous  term  employed  counsel  to  make  his  defence,  and  that 
said  counsel  had  attended  thereto  but  was  unable  to  make  such 
defence  on  the  trial,  on  account  of  the  absence  of  Stetham;' 
that  Stetham  was  prevented  by  sickness  from  being  in  attend- 
ance at  the  trial ;  that  he  had  been  sick  and  confined  to  his 
room  for  nearly  a  month  prior  to  the  day  of  trial  and  was 
then  for  the  ffrst  time  able  to  leave  his  home,  about  twelve 
miles  distant  from  the  place  of  holding  court. 

The  affidavit  sets  forth  the  same  defence  of  part  failure  of 
consideration,  in  t^ie  special  pleas  alleged,  and  that  the  same 
can  be  proved  by  several  persons  residing  in  St.  Clair  county. 
The  court  overruled  the  motion. 

Stetham  apjiealed  to  this  court,  and  assigns  for  error  the 
I'cfusal  of  the  Circuit  Court  to  set  aside  the  judgment  and 
grant  a  new  trial.  The  court  properly  overruled  the  motion. 
The  affidavit  does  not  show  diligence  in  preparing  for  trial  ; 
nor  does  it  negative  circumstances  from  which  negligence  may 
reasonably  be  inferred.  Schlenelier  et  al.  v.  liisley,  3  Scam. 
4S3  ;   Crozier  v.   Coojyer,  14  HI.  139. 

The  sickness  of  Stetham  alone  is  not  sufficient  to  show  that 
his  defence  could  not  liave  been  fully  interposed  by  ordinary 
diligence.  His  witnesses  resided  in  the  county,  and  their 
attendance  could  have  been  coerced  by  the  process  of  the 
court,  and  which  he  was  at  liberty  to  invoke. 

No  effort  was  made  l.y  eiiher  Stetham  or  his  counsel 

[*101]     to  ol)tain  *the  testimony  of  defendant's  witnesses,  and 

no  excuse  is  shown  for  not  doing  so  ;    nor  does  it 

appear  that   the  presence  of  Stetham  was  necessary  to  the 

defense.  Judgment  affirmed. 


NOYEMBEK  TEEM,  1855.  101 

Zarresseller  v.  The  People. 


Anton  Zarresseller,  Plaintiff  in  Error,  v.  The  Peo- 
ple, Defendant  in  Error. 

Error  to  Marlon. 

Construction  of  act  to  suppress  intejiperance,  1855. — The  act  for 
the  supiDression  of  intempHrance,  approved  February  r2th,  1855,  did  not  re- 
peal prior  laws,  providing  for  the  granting  of  licenses  for  selling  spirituous 
liquors,  and  penalties  for  selling  without  such  license. 

No  portion  of  this  act  was  to  take  effect,  until  after  the  people  should  de- 
cide by  a  vote  to  adopt  it. 

Same — Intent. — In  construing  a  statute,  the  intention  of  the  legislature 
will  be  considered;  and  to  this  end  the  whole act^ the  law  existing  prior  to 
its  passage,  the  motive  for  its  passage,  and  the  mischief  to  be  remedied 
or  avoided,  will  be  carefully  weighed. 

Indictment. — An  indictment  which  declares  the  offense  to  be,  the  sell- 
ing "  of  one  gill  of  spirituous  liquors,"  beipg,  etc.,  less  than  one  quart,  is 
sufficiently  certain,  under  the  license  laws  of  this  State. 

An  indictment  for  a  violation  of  the  license  laws,  which  concludes 
"against  the  peace  and  dig-nity  of  the  people  of  the  State  of  Illinois,"  is 
within  the  meaning  of  the  constitution. 

Misdemeanor — Waiver  of  jury.— In  cases  of  misdemeanor,  if  the 
defendant  waives  a  jury  and  puts  himself  upon  the  court  for  trial,  he  cannot 
assign  for  error  that  the  court  tried  the  issue. 

This  indictment  was  tried  before  Paerish,  Judge,  (a  jury- 
being  ex^^ressly  waived,)  at  the  September  term,  1855,  of  the 
Marion  Circuit  Court.  The  defendant  was  found  gnilty. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were  over-^ 
ruled. 

Judgment  was  rendered  for  a  fine  and  for  costs.  The  opinion 
of  the  court  furnishes  a  statement  of  the  case. 

G.  KoEEZSTEE,  for  Plaintiff  in  Error. 

J.  S.  PoBiNSON,  State's  Attorney,  for  the  People. 

Skinner,  J.  Anton  Zarresseller  was  indicted  in  the  Marion 
Circuit  Court  for  selling  spirituous  liqnor  without  license. 

The  indictment  charges  that  Zarresseller,  on  the  fourth  day 
of  April,  1855,  at  the  county  of  Marion,  one  gill  of  spirituous 
liquor,  the  same  being  a  less  quantity  than  one  quart,  to  one 
Tracy,  unlawfully  did  sell. 

The  defendant  apjDcared  and  moved  the  court  to  quash  the 
indictment,  on  the  ground  that  the  act  entitled  "  an  act  for  the 
suppression  of  intemperance,  and  to  amend  chapter  30  of  the 

Cited:  Indictment,  post  159. 

91 


101  MOUNT  YEENOK 

Zarresseller  v.  The  People. 

Eevised  Statutes,"  approved  February  12,  1855,  had 
[*102]  repealed  *the  laws  authorizing  the  granting  of 
licenses  to  retail  spirituous  liquors,  and  the  penalties 
for  selling  without  such  license.  And  also,  for  the  reason  that 
the  indictment  did  not  describe  the  kind  of  liquor  sold,  and 
did  not  conclude  in  the  language  of  the  constitution. 

The  first  question  is,  did  the  act  of  1855  rej^eal  the  laws 
regulating  the  retail  of  spirituous  liquors,  or  any  ])art  of  them  ? 
According  to  the  principles  laid  down  in  the  case  of  Sullivan 
V.  The  People,  15  111.  233,  the  laws  authorizing  the  granting 
of  licenses  to  sell  spirituous  liquors,  and  the  laws  providing 
penalties  for  selling  without  license  compose  one  system,  are 
dependent  upon  each  other,  and  the  repeal  of  the  one  would 
operate  as  a  repeal  of  the  other.  If,  then,  the  act  of  1855 
repealed  the  statutes  authorizing  the  granting  of  licenses,  it 
also  repealed  the  penalties  provided  for  selling  without  licerse. 
But  we  do  not  regard  the  act  of  1855,  as  operative  to  aiiect 
these  laws  in  any  manner  whatever. 

The  thirty-sixth  section  of  the  act  of  1855,  jorovides,  that 
"  all  laws  and  parts  of  laws  inconsistent  with  this  act,  shall  be 
repealed  when  this  act  goes  into  operation ;  provided,  that  all 
prosecutions  which  shall  have  been  commenced  at  the  time  this 
act  goes  into  operation,  shall  be  carried  on  to  final  judgment 
and  execution  as  if  this  act  had  not  been  passed  ;  provided,  all 
laws  authorizing  the  issuing  or  granting  of  licenses  to  sell  spirit- 
uous or  intoxicating  or  mixed  liquors,  shall  be  repealed  from 
and  after  the  date  of  the  passage  of  this  act." 

The  thirty-ninth  section  of  the  act  ]3rovides  that,  "  The 
foregoing  provisions  of  this  act  shall  take  eft'ect  on  the  first 
Monday  of  July  next ;  provided,  if  a  majority  of  the  ballots  to 
be  de])osited  as  hereafter  provided,  shall  be  against  prohibition, 
then  this  act  shall  be  of  no  force  or  effect  whatever. 

The  act  then  provides  for  submitting  the  adojition  of  the 
act  to  the  peo])le,  to  be  determined  by  vote,  and  the  mode  of 
determining  upon  its  ado])tion  or  rejection  by  the  people. 
These  two  sections  are  apjiarently  conflicting  and  re|mgnant ; 
and  it  is  insisted  that  the  last  ]:>roviso  of  the  thirty-sixth  sec- 
tion repeals  the  laws  authorizing  the  granting  of  licenses,  and 
providing  penalties  for  selling  without  license.  It  is  the  duty 
of  the  court  to  construe  these  two  sections,  together,  and  in 
connection  with  the  whole  act,  and  if  ])racticable,  reconcile  the 
apparently  0]i])Osite  provisions,  so  as  to  give  effect  to  each 
]>rovision,  and  so  make  them  result  in  an  harmonious  whole. 
The  mere  words  of  a  ]iroviso  should  not  jirevail  against  the 
clear  olrjcct,  scope  and  s])irit  of  the  act ;  the  aim  and  end  of 
construction  being  to  ascertain  the  will  of  the  legislature. 
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Taking  these  two  sections  together,  and  with  a 
view  to  the  *who]e  act,  it  seems  to  us  that  the  [*103] 
legislature  did  not  contemplate  or  uitend  that  any 
part  of  them  should  have  the  force  of  law  until  the  adop- 
tion of  the  act  by  the  people,  and  until  the  first  Monday 
of  July,  1855,  in  case  of  such  adoption.  If  such  was  not  the 
intention,  why  the  provisions  of  the  thirty-ninth  section,  that 
"  the  foregoing  provisions  (and  which  include  the  thirty-sixth 
section)  of  this  act  shall  take  effect  on  the  first  Monday  of 
July  next,"  and  if  a  majority  of  the  ballots  should  be  against 
prohibition,  "  then  this  act  shall  be  of  no  force  or  effect  what- 
ever"? ' 

It  is  to  bo  recollected  that  the  act  provides  for  the  vote 
upon  the  question  of  adoption  of  the  act  by  the  people,  to  be 
taken  on  the  first  Monday  in  June,  1855. 

The  same  question  may  be  asked  with  reference  to  the  first 
clause  of  the  thirty -sixth  section :  "All  laws  and  parts  of  laws 
inconsistent  with  this  act,  shall  be  repealed  when  this  act 
goes  into  operation.'' 

The  laws  inconsistent  with  that  act,  were  the  laws  providing 
for  the  granting  of  licenses,  and  providing  punishment  for  sell- 
ing without  license. 

The  second  clause  of  the  same  section,  provides  that  "  all 
prosecutions  which  shall  have  been  commenced  atthe  time  this 
act  goes  into  operation,  shall  be  carried  on  to  final  judgment 
and  execution,  as  if  this  act  had  not  been  passed." 

This  clause  would  be  absurd  and  inoperative,  if  'the  last 
clause  of  the  section  repealed  the.  license  system  ;  for  by  such 
repeal  all  right  of  prosecution  would  have  been  taken  away  ; 
there  would  no  longer  have  been  a  law  in  existence  to  sustain 
such  prosecutions.  If  the  law  creating  the  offense  is  repealed, 
no  prosecution  can  be  commenced,  carried  on,  or  punishment 
inflicted  therefor.     Eaton  v.  Graham,  11  111.  619. 

To  give  consistency  and  effect,  to  the  several  parts  of  these 
tVv'O  sections,  the  last  clause  of  the  thirty-sixth  section  (not- 
withstanding the  words,)  must  be  understood  as  referring  to 
the  time  when,  and  condition  upon  which,  the  act  was  to  go 
into  operation.  And  by  the  rules  for  construing  statutes,  pro- 
vided by  the  90th  chapter  of  the  Eevised  Statutes,  the  thirty- 
ninth  section  would  prevail  over  the  provision  of  the  thirty- 
sixth  section  repugnant  thereto. 

The  24rth  section  of  this  chapter  provides'  that,  "If  conflict- 
ing provisions  be  found  in  different  sections  of  the  same 
chapter,  the  provisions  of  the  section  which  is  last  in  numerical 
order  shall  prevail,  unless  such  construction  be  inconsistent  with 

93 


103  MOUNT  YERNOK 

Zarresseller  v.  The  People. 

the  nieaniiig-  of   sucli  chapter ;"  and  the  36th  section  of  the 
chapter  makes   this  rule  of  construction  genei-al. 

And  the  same  rule  seems  to  have  been  recognized 
[*104]  at  common  *law.  "  If  the  latter  part  of  a  statute  be 
repugnant  to  the  former  part  thereof,  it  shall  stand, 
and  so  far  as  it  is  repugnant,  be  a  repeal  of  the  former  part ; 
because  it  was  last  agreed  to  bj  the  makers  of  the  statute." 
Dwarris  on  Statutes  675. 

Bnt,  aside  from  the  reasons  already  given,  we  could  not  hold 
that  the  proviso  of  the  thirty-sixth  section  repealed  the  license 
system  and  the  penalties  provided  for  its  violation.  The  grand 
object  in  construing  statutes  is  to  ascertain  the  will  of  the  legis- 
lature ;  and  to  accomplish  this,  courts  not 'only  will  look  to  tlie 
provisions  and  language  of  the  whole  act,  but  to  the  law  as  it 
was  at  the  time  of  the  ])assage  of  such  act,  to  the  cause  and 
motive  of  the  act,  and  the  mischief  to  be  remedied  or  avoided 
thereby. 

This  act  professes  to  be  "for  the  suppression  of  intemper- 
ance," and  its  theory  is,  the  prohibition  of  the  manufacture 
and  sale  of  intoxicating  liquors,  except  for  limited  and  sjieciiied 
pur])Oses  ;  and  its  mode  of  legislation  is,  a  reference  of  the 
act  to  the  people,  at  the  ])olls  for  their  adoption  or   rejection. 

The  law,  as   it   stood  at  the  time  of  the  passage  of  the  act, 
regulated,  and  in  a  degree  restrained,  the   retail   of  such   liq- 
uors.    One  of  its  objects,  as  well  as  its  effect,  was  to  lessen  the 
•  mischief  sought  to  be  suppressed  by  the  act  under  considera- 
tion. 

Can  it  be  supi^osed,  then,  that  at  the  date  of  this  act,  and 
when  its  final  adoption  was  wholly  liypothetical,  the  legisla- 
ture intended  to  remove  all  restraint  upon  the  free  sale  and 
use  of  such  liquors,  for  any  and  every  purjiose,  and  thereby 
remove  all  barriers  to  intemperance?  Or,  can  it  be  supposed 
that  the  legislature  intended  to  open  wide  the  flood  gates  of 
evil,  and  hold  this  condition  hi  terrornin  over  the  ];eople  to 
influence  their  vote  at  the  polls,  upon  the  adoption  of  this  act 
as  the  law  of  the  land'^ 

Such  su]ipo8itions  are  not  com]iatible  with  tlie  integrity  of 
the  law-making  power,  and  we  are  not  disposed  to  entertain 
them. 

The    next   question   is,  does   the   indictment  describe  the 

-Dffense   with   sufticient  certainty  ?     A  majority  of  the    court 

hold   the   indictment   sufficient    in    this    respect,  under    our 

statute,  and  they  are  not  without  precedent  in  this  conclusion. 

Common  weaJtli  v.  Odlin,  23  Pick.  275. 

I  am  unable,  however,  to  concur  with  the  majority  of  the 
court   upon  this-point. 
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The  iudictment  concludes,  "  against  the  peace  and  dig-nity  of 
the  people  of  the  State  of  Illinois."  The  25th  section  of  the 
5th  article  of  the  constitution  provides,  that  all  prosecutions 
shall  be  carried  on  "  in  the  name  and  by  the  authority  of  the 
people  of  the  State  of  Illinois  ;"  and  concludes,  "  against  the 
peace  and  dignity    of  the  same." 

We  do  not  think  it   necessary  to  comply  literally 
with  this  *provision.     The  conclusion  is  the  same  in  "  [*105] 
substance  as  required  by  the  constitution,  and  within 
the  spirit  and  meaning  of  the  requisition. 

The  issue  was  tried  by  the  court,  by  agreement  of  the 
parties  in  open  court,  and  this  is  also  assigned  for  error.  We 
do  not  doubt  the  right  of  the  defendant,  in  cases  of  mis- 
demeanors, to  waive  a  jury  and  put  himself  upon  the  court  for 
trial.  He  may  waive  his  right  in  this  respect,  and,  having 
done  so,  can  not  assign  for  error  that  the  court  tried  the  issue. 
The  People  v.  IScates^  3  Scam.  351. 

Judgment  affirmed. 


William   Glenn^   and   Hikam  Torrey,  Plaintiffs  in 
Error,  v.  The  People,  Defendant  in  Error. 

Error  to  Marion. 

Prosecxjtion  under  act  to  prevent  immigration  of  free  negroes 
— Instructions. — In  a  prosecution  under  the  act  to  prevent  the  immigra- 
tion of  free  negroes  into  this  State,  it  is  erroneous  to  instruct  the  jurj'  to  dis- 
regard the  statements  of  the  negro,  if  such  were  contradictory  of  his  acts,  as 
to  his  intention  to  be  a  resident;  both  should  be  considered,  giving  such 
weight  TO  each  as  they  might  deserve. 

Affidavit  for  arrest. — The  affidavit  for  an  arrest  under  this  statute, 
should  aver  that  the  negro  has  come  into  the  State  within  the  time  prohibit- 
ed ;  and  he  has  a  right  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  and  if  this  does  not  show  an  offence  against  the  law  he  should 
be  discharged. 

This  cause  was  heard  before  Baitgh,  Judge,  at  April  term, 
1855,  of  the  Marion  Circuit  Court. 

The  facts  are  stated  in  the  opinion  of  the  court. 

HouTS  and  Hamilton,  and  E.  S.  JSTelson,  for  Plaintiffs  in 
Error. 

J.  S.  HoBiNsoN,  District  Attorney,  for  The  People. 

Cited:    88  IU.  521. 
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Skinnek,  J.  "William  Glenn,  a  negro,  on  the  31st  day  of 
January,  1855,  was  arrested  under  the  third  section  of  an  act 
entitled,  "an  act  to  prevent  the  innnigration  of  free  negroes 
into  this  State,"  approved  February  12,  1853. 

He  was  tried  before  a  justice  of  the  peace  of  Marion  county, 
found  guilty  and  fined  §50. 

Glenn  appealed  to  the  Circuit  Court,  and  H.  Torrey  became 

his  security  in  the  appeal  bond.     In  the  Circuit  Court,  Glenn 

appeared  and  moved  to  dismiss  the  prosecution;  the  motion 

was  overruled,  a  ti-ial  by  jury  was  had,  a  verdict  of 

[*106]     guilty    ^returned,    and  judgment  rendered    against 

Glenn  and  Torrey,  his  security,  for  $50. 

From  this  judgment  Torrey  appealed  to  this  court,  and 
assigns  for  error  the  refusal  of  the  court  to  dismiss  the  prose- 
cution, and  the  giving  of  instructions  on  the  part  of  the  plaint- 
iffs. The  instructions  complained  of,  are  as  follows:  "That 
if  the  acts  and  conduct  of  the  negro  were  contradictory  to  his 
statements  as  to  his  intention  of  remaining  here,  then  the  jury 
should  disregard  his  statements  made  to  witnesses,  and  find 
the  defendant  guilty,  if  the  other  material  allegations  are 
proved." 

"  That  it  is  not  necessary  for  the  prosecution  to  prove  how 
long  the  negro  intended  to  remain  here,  if  he  did  remain  here 
more  than  ten  days,  and  it  was  evident  from  his  acts  and  con- 
duct that  he  intended  to  remain  longer,  then  the  jury  should 
find  him  guilty." 

The  court  erred  in  giving  these  instructions.  The  affi- 
davit, which  is  the  foundation  of  this  proceeding,  charges, 
"that  William  Glenn,  a  negro,  is  now  remaining  in  the  town 
of  Salem,  where  he  has  been  so  residing  more  than  ten  days, 
with  the  e/ident  intention  of  residing  in  this  State." 

The  first  instruction  directs  the  jury  to  disregard  the  state- 
ments of  the  negro,  if  his  statements  and  acts  were  contradic- 
tory. These  statements  and  acts  were  detailed  by  the  wit- 
nesses in  connection,  as  evidence  of  his  intention  to  reside  in 
this  State,  and  with  his  acts,  were  the  res  gestcB  oi  the  inquiry. 
They  should  have  been  taken  and  considered  together  by  the 
jury  in  determining  u)ion  the  question,  attaching  such  weight 
to  any  of  them  as  to  the  jury,  upon  consideration  of  the  whole 
evidence  they  seemed  to  deserve. 

The  last  clause  of  the  instruction  is  equally  objectionable. 
The  "material  allegations"  must  be  understood  as  referring  to 
the  charge  in  the  affidavit.  This  charge  amounts  to  no  offence 
in  law.  The  offence  consists  in  "coming  into  this  State  and 
remaining  ten  days,  with  the  evident  intention  of  residing  in 
the  saraer"     The  affidavit  does  not  allege  that  the  negro  ca??ie 

96 


NOYEMBEK  TEEM,  1855.  106 

Kirkham  et  al.  v.  Justice  et  al. 

into  this  State,  and  for  aught  that  appears,  he  may  have  re- 
sided in  this  State  at  the  time  of  the  passage  of  the  act  of 
1853,  or  have  been  born  in  this  State. 

The  second  instruction  is  based  upon  the  supposition  that 
the  oii'ence  consists  in  remaining  in  the  State  more  than  ten 
days,  with  the  intention  of  remaining  longer,  and  is  erroneous 
for  the  reason  before  stated. 

The  Circuit  Court  should  have  dismissed  the  prosecution  for 
want  of  an  affidavit  charging  an  offence  under  the  law.  In  this 
as  in  all  other  criminal  prosecutions,  the  negro  had  a  right  "  to 
demand  the  nature  and  cause  of  the  accusation  against 
him,"  *and,  if  the  accusation  did  not  amount  to  an  [*107] 
offence  against  the  public  law,  and  no  sufficient  charge 
was  made  by  amendment,  he  was  entitled  to  be  discharged 
from  the  prosecution. 

Judgment  reversed. 


Samuel  Kiekham  et  al.,  Plaintiffs  in  Error,  v.  Susan 
Justice  et  al.,  Defendants  in  Error. 

Error  to  Gallatin. 

Chanceky  practice — Description  op  parties. — Parties  to  suits  in 
chancery  should  be  described  by  their  proper  names,  if  known  ;  if  their 
names  are  unknown,  they  must  be  made  parties  in  the  manner  prescribed 
by  the  forty-first  section  of  the  twenty-first  chapter  of  the  Revised  Statutes. 

The  opinion  of  the  court  furnishes  a  statement  of  all  the 
facts  necessary  to  a  full  understanding  of  it. 

The  decree  in  the  case  was  entered  by  Denning,  Judge,  at 
June  term,  1850,  of  the  Gallatin  Circuit  Court. 

"W".  Harrow,  for  Plaintiffs  in  Error. 

Baugh  and  Olnet,  for  Defendants  in  Error. 

Skinner,  J.  The  bill  in  this  case  shows  that  the  complain- 
ant has  the  legal  and  equitable  title  to  the  lands  in  dispute, 
provided  the  sheriff's  deed  to  him,  under  the  execution  in  fa- 
vor of  William  and  Redman  Lasswell,  and  against  Samuel 
Kirkham,  was  made  to  the  pei-son  legally  entitled  thereto. 
The  ])robability  is  that  the  sheriff's  sale  appears,  from  the 
record,  to  have  been  made  to  the  plaintiff  in  the  execution, 
and  that  no  sufficient  assignment  was  made  to  authorize,  the 
execution  of  the  deed  to  the  complainant;  and  that  this  bill  was 
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filed  to  establish  the  complainant's  title  under  the  judgment, 
execution  and  sheriff's  deed. 

The  bill  is,  however,  too  uncertain  in  its  allegations  to  en- 
title the  com])lainant  to  relief. 

Certificates  of  purchase,  under  executions  at  law,  were  first 
made  assignable  February  19th,  1841,  and  the  manner  of  as- 
signment is  provided  for  by  the  act  authorizing  such  assign- 
ment.    Pur])le's  Statutes,  311, 

The  sheriff's  sale  alleged  in  complainant's  bill  was  made  be- 
fore the  passage  of  this  act,  though  the  sheriff's  deed  to  com- 
plainant was  executed  long  after.  If  the  parties  in 
[*10S]  interest  *attem]:)ted  an  assignment  or  transfer  of  the 
cartidcate  of  purchase,  for  a  valuable  consideration,  to 
complainant,  and  the  parties  intended  thereby  that  all  rights 
under  the  sheritt''s  sale  should  pass  to  complainant,  and  that 
the  sherift''s  deed  should  be  executed  to  the  complainant, 
equity,  upon  a  proper  showing  by  allegations  and  proofs, 
would  afford  adequate  reljef . 

The  decree  of  the  Circuit  Court  is  against  all  of  the  de- 
fendants, and  requires  them  to  execute  a  deed  of  the  lands  in 
controversy  to  complainant. 

Summons  issued  against ,  the  "  heirs  of  Redman  Lasswell," 
and  the  "  heirs  of  John  M.  Ham,"  and  they  were  made  parties 
defendants  by  that  style.  The  summons  was  returned  "  not 
found"  as  to  these  jmrties,  and  an  afiidavit  was  tiled  by  com- 
]3lainant  setting  forth  "that  he  does  not  know  the  residence  of 
the  heirs  of  Redman  Lasswell,  unless  it  be  in  Indiana,  nor  that 
of  the  heirs  of  John  M.  Ilam." 

Pul)lication  was  then  made,  as  in  case  of  non-resident  de- 
fendants in  chancery,  against  these  defendants,  by  the  styles 
given  them  in  complainant's  afiidavit.  Parties  to  suits  in 
chancery  should  be  described  by  their  ]")roper  names,  or  the 
names  by  which  tliey  are  known  and  called,  if  their  names  are 
known;  and  if  their  names  are  unknown,  they  can  only  be 
ii^ade  parties  defendants,  in  ]")ursnance  of  the  list  section  of 
chai)ter21  of  the  Revised  Statutes. 

This  section  ])rovides  that  "  In  all  suits  in  chancery,  and  suits 
to  oljtain  the  title  to  lands,  in  any  of  the  courts  of  this  State, 
if  there  be  ]iersons  interested  in  the  same,  whose  names  aj-e 
unknown,  it  shall  be  lawful  to  make  such  ])ersons  parties  to 
such  suits  or  proceedings,  by  the  name  and  description  of 
persons  unknown,  or  unknown  heirs  or  devisees  of  any  deceased 
])erson  who  may  have  been  interested  in  the  subject  matter 
of  the  suit,  previous  to  his  or  her  death;  but  in  all  such  cases 
an  afiidavit  shall  be  filed  by  the  ixarty  desiring  to  make  any 
unknown  person  a  party,  stating  that  tlie  names  of  such  per- 
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sons  are  unknowi?."  And  then  provides  that  process  may 
issue  and  notice  be  given  by  the  name  and  description  given 
as  aforesaid. 

This  statute  was  not  complied  with,  and  the  court  acqiured 
no  jm'isdiction  of  the  persons  thus  made  parties. 

The  decree  is  reversed  and  the  cause  remanded,  with  leave 
to  complainant  to  ajnend  his  bill  and  make  proper  parties. 

Decree  reversed. 


*Haevey  B.  Lucas,  Plaintiff  in  Error  v.  Will-    [*109] 
lAM  B.   Drivee,,  Defendant  in  Error. 

Error    to  Jefferson. 

Contract  for  services — Breach — Damages. — Where  an  agreement 
was  made  between  A.  and  B.,  that  the  latter  was  to  haul  railroad  ties,  with 
two  teams,  for  six  months,  and  A.  refused  to  furnish  ties  for  a  part  of  that 
time,  so  that  B.  could  not  work  his  teams :  Held,  that  B.  was  entitled  to 
recover  damages,  and  that  a  receipt  at  the  end  of  the  first  month,  in  full  of 
all  demands  to  date,  did  not  j)reclude  B.  from  recovering  damages  for  the 
residue  of  the  time,  the  contract  still  remaining  between  the  j)arties. 

Deivee  sued  Lucas  in  the  Circuit  Court  of  Jefferson  county, 
averring  specially  the  agreement,  as  stated  in  the  opinion  of 
the  court ;  the  declaration  also  contained  the  common  counts 
in  assumpsit.  The  defendant  pleaded  the  general  issue  and  a 
plea  of  set-off  to  this  declaration.  There  was  a  trial  by  jury, 
verdict  and  judgment  for  Driver,  before  Maeshall,  Judge,  at 
May  term,  1854,  of  the  Jefferson  Chcuit  Court.  Lucas  sued 
out  this  writ  of  error. 

]^ELS0N  and  Johnson,  for  Plaintiff  in  Error. 

R.  F.  WiNGATE,  for  Defendant  in  Error. 

Caton,  J.  In  February,  1854,  an  agreement  was  made  be- 
tween Lucas  and  Driver,  by  which  the  latter  was  to  haul  rail- 
road ties,  with  two  teams,  for  the  former,  for  six  months,  at 
seven  cents  per  tie  ;  and  Lucas  agreed  to  furnish  Driver  all  the 
ties  he  could  haul  with  the  two  teams  during  the  six  months, 
the  service  to  commence  as  soon  as  Lucas'  saw-mill  got  in  op- 
eration, payments  to  be  made  monthly.  The  mill  was  started 
on  the  18th  of  May  following,  when  Driver  commenced  hauling 
with  two  teams,  but  the  mill  could  not  cut  enough  to  keep 
Driver's  teams  going,  and  also  two  of  Lucas'  own  teams,  which 
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were  also  engaged  in  liauling  ties,  in  conseqnence  of  which 
Lucas  did  not  furnish  Driver  with  as  many  ties  as  he  could  haul. 
On  the  ISth  of  June,  one  month  aftpr  Driver  commenced  work, 
a  settlement  was  had  between  the  parties,  and  a  receipt  given 
of  the  following  purport : 

"  Received  from  H.  B.  Lucas,  sixty-four  dollars  and  eight  cents,  in  full  of 
all  demands  i\]3  to  date. 

WM.  B.  M   DRIVER, 
mark." 

After  this  settlement.  Driver  continued  work,  and 
[*110]  hauled  six  *huridred  and  sixty-three  ties,  when  Lucas 
refused  to  furnish  him  any  more,  and  discharged  him. 
The  evidence  also  shows  that  Driver  had  built  a  shanty  at  the 
mill  for  his  accommodation  during  the  job,  which  cost  him 
tifteen  or  twenty  dollars.  The  teams  could  average  about  tifty 
ties  per  day  each. 

Upon  this  evidence  the  jury  returned  a  verdict  for  the 
jjlaintiif  below,  for  $86.41,  which  the  court  refused  to  set 
aside,  but  rendered  judgment  for  that  amount.  This  de- 
cision is  assigned  for  error.  The  price  for  the  ties  hauled, 
subsequent  to  the  settlement,  was  $16.41,  so  that  the  jury  al- 
lowed Driver  $40  for  his  damages,  for  the  violation  of  the 
contract  by  Lucas,  in  not  furnishing  him  ties  as  he  had 
agreed. 

It  is  now  insisted,  on  the  part  of  Lucas,  that  the  receipt 
given  upon  the  first  settlement  is  evidence  of  a  settlement 
and  satisfaction  for  those  damages  for  the  breach  of  the  agree- 
ment. We  can  not  concur  in  this  view  of  the  case.  To  give 
the  receijjt  the  most  liberal  construction  for  Lucas  of  which 
it  is  su£ce})tible,  and  it  can  not  be  said  that  any  damages  for 
the  breach  of  the  contract  were  then  settled  for,  except  what 
had  accrued  before  that  settlement.  Nothing  more  could 
liave  been  paid  for  at  that  time,  unless  an  agreement  was 
then  made  to  terminate  the  contract.  There  can  be  no  pre- 
tense that  this  was  done,  for  the  subsequent  transactions  be- 
tween the  i^arties  show  very  cleai'ly  that  Ijoth  regarded  it  as 
still  subsisting  and  executory  for  the  six  months  originally 
stipulated.  Lucas  continued  to  furnish  ties,  and  Driver  con- 
tinued to  haul  all  he  could  get.  It  is  true,  that  frequently, 
])revious  to  the  iinal  dismissal  of  Driver,  both  Lucas,  himself, 
and  his  agent,  Hope,  refused  to  furnish  ties  when  demanded, 
but  never  did  they  ])ut  the  refusal  u]X)n  the  ground  that  the 
contract  Avas  terminated,  and  hence  Lucas  was  not  bound  to 
furnish  any  more,  Imt  always  assigned  as  a  reason,  that  the  mill 
could  not  cut  suihcient  ties  to  keep  both  Lucas'  and  Driver's 
teams  going.     By  the  agreement,  as  proved,  Lucas  was  bound 
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to  furnisli  Driver  with  ties  to  keep  both  his  teams  at  work  not 
only  for  the  month  at  the  end  of  which  the  settlement  was 
made,  but  also  for  the  succeeding  five  months.  This  he  refused 
to  do,  and  thereby  violated  his  contract  and  rendered  himself 
liable  to  Driver  in  damages.  Those  damages  the  jury  assessed 
at  S-IO,  which,  we  think,  judging  from  the  evidence,  was  in  no 
way  excessive. 

The  court  properly  overruled  the  motion   for   a  new  trial, 
and  its  judgment  must  be  affirmed. 

Judgment  afftrined. 


*Jacob  Weinz,  Plaintiff   in  Error,  v.  Jacob     [*111] 
DoPLER,  Defendant  in  Error. 

Error  to  Wayne. 

,  Judgment  on  award — Statute — Common  law. — To  authorize  a  justice 
of  the  peace  to  enter  a  judgment  upon  an  award,  it  must  be  made  in  a  suit 
pending  before  him,  upon  a  reference  by  the  parties. 

Judgment  can  not  be  entered  in  courts  of  record  upon  awards,  unless  the 
submission  to  arbitrators  is  made  in  pursuance  of  the  statute. 

An  award,  made  upon  a  submission  which  is  not  in  pursuance  of  the  stat- 
ute, must  be  enforced  by  common  law  remedies. 

This  case  is  stated  in  the  opinion  of  the  court.  This  cause 
was  heard  before  Baugh,  Judge,  at  April  term,  1855,  of  the 
Wayne  Circuit  Court. 

C.  A.  Beecher,  for  Plaintiff  in  Error. 

S.  S.  Marshall,  for  Defendant  in  Error. 

Skinnek,  J.  Jacob  Weinz  and  Jacob  Dopier,  on  the  10th 
day  of  January,  1855,  executed  a  writing  under  seal,  whereby 
they  mutually  bound  themselves  to  each  other,  that  certain 
matters  of  difference  between  them  should  be  determined  by 
certain  persons  therein  named,  and  that  they  would  perform 
such  award  as  said  persons  should  make  in  writing,  ready  to  be 
delivered  on  said  10th  day  of  January,  1855.  The  obligation 
also  provided  "  that  judgment  should  be  rendered  on  such 
award,  in  any  court  having  jurisdiction  of  the  same." 

On  the  11th  day  of  January,  1855,  the  arbitrators  made  their 
award  in  writing,  and  awarded  that  Weinz  pay  to  Dopier 
$71.83,  and  costs  of  arbitration. 

Cited:    77  111.  516;  90  111.  310;  3  Bradw.  515. 
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On  the  13tli  day  of  January,  1855,  Calvin  McCracken,  a  jus- 
tice of  the  peace  of  "Wayne  connty,  rendered  judgment  on  this 
award,  in  favor  of  Dopier  and  against  Weinz,  for  the  sum  in 
the  award  mentioned.  From  this  judgment  Weinz  appealed 
to  the  Circuit  Court. 

In  the  Circuit  Court  Weinz  moved  to  dismiss  the  suit,  for 
want  of  jurisdiction  in  the  justice,  which  motion  was  over- 
ruled, and  judgment  was  rendered  on  the  award  against  Weinz. 

The  decisions  of  the  Circuit  Court  in  overruling  Weinz's 
motion  to  dismiss  the  suit,  and  in  rendering  judgment  on  the 
award  against  Weinz,  are  assigned  for  error. 

The  record  of  the  proceeding  hefore  the  justice  wdiolly  fails 
to  show  service  of  summons  on  Weinz,  or  appearance.  The 
judgment  Avas  evidently  rendered  upon  the  award,  without 
sunnnons  or  appearance,  uj^on  the  supj^.osition  that 
[*112]  the  submission  ^authorized  the  rendition  of  judgment 
thereon.  To  authorize  a  justice  of  the  peace  to  ren- 
der judgment  upon  an  award,  the  award  must  he  made  upon  a 
reference  by  the  ]jarties  to  a  suit  pending  before  such  justice. 
K.  S.  321,  Sec.  43. 

Chapter  7,  of  the  Revised  Statutes,  authorizes  judgments  to 
be  entered  upon  awards  in  courts  of  records  and  does  n(.it  apply 
to  justices  of  the  peace;  nor  can  judgment  be  entered  in  courts 
of  record  upon  awards,  unless  the  submission  under  which  the 
arbitrators  acted  is  made  in  pursuance  of  the  statute.  In  all 
cases  of  submission  to  arbitrators,  not  in  pursuance  of  the  stat- 
ute, the  parties  are  left  to  their  common  law  remedies.  Low  et 
al.  V.  JSTolte,  15  111.  368. 

In  this  case  no  suit  was  pending  between  the  j^arties,  before 
the  justice;  the  award  could  have  no  other  etfect  than  at  com- 
mon law,  and  gave  the  justice  no  jurisdiction  to  render  judg- 
ment against  Weinz  witliout  service  of  sunnnons  or  appear- 
ance.    Evans  v.  Pierce  et  al.,  2  Scam.  468. 

We  are  not  called  upon  to  decide  whether  the  award  is  void, 
it  not  having  been  made  within  the  time  pro\-ided  by  the  sub- 
mission. 

The  powers  of  the  arbitrators  were  derived  from  the  sub- 
mission, and  beyond  its  provisions  they  could  not  go,  without 
authority  from  the  parties. 

The  Circuit  Court  should  have  dismissed  the  suit  and  re- 
versed the  judgment. 

Judgment  reversed. 
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Isaac  N.  Morkts,  Appellant,  v.  William  Thomas,  as 
Representative  of  the  Bank  of  Illinois,  &c.,  Ap- 
pellee. 

Appeal  from  Gallatin. 

Equity,  jtjeisdiction'  and  pkactice. — In  chancery  proceeding's  a  trustee 
may  state  facts  explanatory  of  a  transaction,  and  interpose  denials  and  ob- 
jections, with  a  view  to  negative  his  own  transactions  as  charged,  and  to  re- 
quire full  proofs  of  complaimnt. 

Although  a  remedy  at  law  may  exist,  yet  if  a  complaint  is  one  of  equitable 
jurisdiction,  chancery  will  sometimes  take  cognizance  of  it,  where  its  aid  is 
more  effectual. 

Trust  funds  and  trustees. — In  matters  of  trust  funds,  etc.,  courts  of 
law  might  enforce  bargains  which  equity  would  set  aside  as  being  in  violation 
of  the  trust. 

Equity  will  not  enforce  an  agreement  made  by  a  trustee  in  gross  violation 
of  his  trust  to  take  land  in  satisfaction  of  a  judgment. 

The  power  given  the  trustee,  to  close  up  the  affairs  of  the  Bank  of  Illinois 
by  making  such  settlements  and  compromises  as  he  might  deem  most  advan- 
tageous, is  subject  to  the  revision  and  control  of  a  court  of  equity,  which  will 
inquire  not  only  into  the  good  faith  but  the  propriety  of  his  acts,  revoking 
or  confirming  thera  at  its  discretion. 

*This  was  a  bill  in  chancerv  exhibited  by  the  ap-     [*113] 
pellant  against  said  Thomas  as  representative  of  the 
Bank  of  Illinois. 

The  bill  shows  that  the  Bank  of  Illinois  obtained  a  judgment 
at  law  against  said  Morris  and  others  as  his  sureties,  in  the 
Gallatin  Circuit  Court  at  October  term,  1843,  upon  which  an 
execution  was  issued  and  levied  upon  certain  lands  of  said 
Morris,  which  were  not  sold,  and  the  execution  returned ;  that 
afterwards  a  vendi.  exponas  issued  directing  the  sale  of  the 
lands,  which  were  situate  in  Adams  county  ;  that  one  Caldwell 
was  appointed  receiver  of  the  Bank  ;  that  the  act  of  15th  Feb., 
1851,  constituted  Brown,  Gillaspie  and  Caldwell,  or  whichever 
should  give  bond,  the  successor  or  successors  of  the  assignees 
of  the  Bank  ;  that  Caldwell  alone  qualified;  that  Caldwell  hav- 
ing authority  so  to  do,  appointed  Onias  C.  Skinner  his  agent 
and  attorney  to  settle  and  compromise  said  debt  with  said  Mor- 
ris ;  that  said  Morris  did  settle  and  pay  said  judgment  to  said 
Skinner,  by  conveying  to  said  Bank  the  south-west  quarter 
Sec.  14,  T.  6  S.,  E.  6  west,  situate  in  Pike  county,  and  the  pay- 
ment in  cash  to  said  Skinner  of  $59.75,  which  is  indorsed  and 
receipted  on  said  venditioni. exponas;  that  afterwards,  Caldwell 
having  died,  said  Thomas  was  appointed  Trustee  of  the  Bank 


Cited:  19111.88;  48  111,  105.  ' 
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by  the  Circuit  Court  of  United  States,  who  sued  out  a  further 
vendit'ioni  exponas,  directing  the  sheriif  of  Adams  county  to 
sell  the  lands  levied  upon  under  the  original  execution  ;  and 
that  said  Thomas  knew  that  the  judgment  was  satisfied. 

Tlie  bill  prays  an  injunction  against  said  \siS,i  venditioni  expo- 
nas, which  was  granted. 

The  answer  and  amended  answer  admit  the  allegations  of  the 
bill,  except  that  thej'^  deny  that  Caldwell  had  authority  to  re- 
ceive the  land  in  payment  of  the  debt,  alleging  that  the  debt 
was  secure,  and  that  the  land  taken  in  compromise  for  it  was  of 
no  value. 

Depositions  were  taken  going  to  show  that  the  land  was  of 
small  value,  but  failing  to  show  that  Morris  had  made  any 
representations  to  Mr.  Skinner,  tlue  agent  of  Caldwell,  as  to  the 
value  or  cliaracter  of  the  land  taken  in  payment. 

Thomas,  as  trustee,  filed  his  answer ;  denying  the  authority 
of  Caldwell  to  authorize  the  compromise ;  denying  that  he  gave 
authority  to  make  such  compromise  as  was  charged  in  the 
bill ;  denying  that  he  gave  any  authority  after  his  appoint- 
mlent  as  trustee  ;  denying  the  authority  of  the  legislature  to 
authorize  Caldwell  to  make  compromise  in  such  case  ;  denying 
that  this  was  a  doubtful  debt,  or  that  there  was  any  contro- 
versy for  compromise  ;  denying  that  the  compromise  was  made 
with  knowledge  on  the  part  of  the  attorney  of  the  value  of  the 
land  conveyed  ;  denying  that  trust  fund  was  bound  by 
[*111]  such  *com]^romise,  and  denies  ratification  by  Caldwell; 
averring  that  the  land  conveyed  was  of  no  value; 
denying  that  the  conveyance  of  the  land  to  the  Bank  was,  or 
could  be,  in  any  wise  binding,  and  insisting  that  the  complain- 
ant has  a  full  and  complete  remedy  at  Jaw,  and  therefore  that 
he  has  no  right  to  injunction. 

The  injunction  was  dissolved  and  the  bill  dismissed,  by 
Baugh,  Judge,  at  December  term,  1851,  of  the  Gallatin  Cu-- 
cuit  Court. 

The  complainant  appealed. 

IST.  L.  Feeesian,  for  Appellant. 

W.  Thomas,  Pro  se. 

ScATES,  C.  J.  The  offer  to  except  to  the  amended  answer 
and  the  depositions  came  too  late  at  the  trial  term,  when  the 
answer  and  depositions  had  been  on  file  near  a  year,  and  es- 
pecially so,  as  the  exceptions  tendered  are  of  a  technical  char- 
acter, and  the  matters  excepted  to  in  nowise  important  in  the 
determination  of  the  equities  between  the  parties.     Of  like 
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character  we  regard  tlie  exceptions  to  tlie  former  answer, 
which  were  disallowed  by  the  court.  The  defendant  may  be 
allowed  to  state  and  insist  upon  principles  of  law,  which  his 
duty  as  the  trustee  of  a  fund  requires  him  to  assert  for  its  pro- 
tection ;  and  for  the  purpose  of  showing  that  he  does  not 
waive  any  right  of  the  cestui  que  trust.  So  he  may  state 
facts  explanatory  of  the  transaction,  and  interpose  denials  and 
objections,  with  a  view  to  require  full  proofs  from  com- 
plainant, and  negative  his  own  acquiescense  in  the  transaction 
as  charged.  The  defendant  is  acting  as  a  trustee  for  others,  and 
is  called  upon  to  answer  to  transactions  of  a  foi'mer  trustee  and 
his  agents  ;  in  which  he  was  not  personally  concerned,  and  of 
which  he  had  no  personal  knowledge.  From  one  thus  situated, 
we  cannot  exact  such  disclosures  as  would  be  called  for  from 
the  party  to  the  transaction.  The  present  defendant  does  not 
represent  the  former  trustee,  but  the  trust.  He  has  nothing 
to  do  with  the  obligation  of  his  agreements,  any  further  than 
they  bind  and  are  enforcible  against  the  trust  fund,  and  those 
interested  in  it ;  and  we  therefore  recognize  it,  not  only  as  his 
right  but  his  dnty  to  protect  that  interest  against  all  improvi- 
dent acts  which  sacrifice  or  waste  it. 

We  do  not  think  the  defence  set  up  in  the  answer,  and  in- 
sisted on  here,  that  the  party  having  a  remedy  at  law,  there- 
fore, has  none  in  equity,  sustainable  in  this  case. 

The  general  proposition  is  true,  and  has  been  repeatedly 
recognized  by  this  court ;  and  has  been  applied  and  enforced 
in  a  variety  of  cases.  Beard  v.  Foreman  et  al.,  Breese  30?  ; 
Robinson  v.  CKesseldine^  4  Scam.  E.  332  ;  State  Bank 
V.  Stanton,  *2  Gil.  E.  352  ;  Woodward  et  al.  v.  Seely  et  [*115] 
al.,  11  111.  E.  162  ;  Boss  v.  Buchanan  et  al.,  12  HI. 
E.  58. 

But  if  the  complaint  is  one  of  equitable  jurisdiction  concur- 
rent with  a  court  of  law,  the  court  will  exercise  a  sound  dis- 
cretion in  assuming  it.  Masons.  Biggott,ll  Bl.  E.  89  ;  Tru- 
ett  Y.  Waimoright  et  al,  4  Gil.  E.  418  ;  and  will  only  refuse 
when  the  party  not  only  has  a  remedy  at  law,  but  in  which  it 
is  clear,  complete  and  effectual,  as  in  equity.  Frazier  v.  J[/«7- 
Zer,  16  111.  50. 

The  common  law  courts  have  the  power  to  correct  and  pre- 
vent abuse  of  their  process — to  hear  proofs  of  payment  of 
their  judgments — order  satisfaction  to  be  entered — and  order 
a  return  of,  and  quash,  executions  issued  to  collect  such  satis- 
fied judgments.  Such  motions  have  been  re]:eated]y  enter- 
tained, and  the  power  recognized  in  other  cases.  Beard  v. 
Foreman  et  al.,  Breese  E.  303  ;  Bussell  v.  Hxigxinin  et  al.,  1 
Scam.  E.  563 ;  RoUnson  v.  Chesseldine,  4  Scam.  E.  332  ;  Mc- 
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Henry  v.  WatMns,  12  111.  E-.  233  ;  Day  et  al.  v.  Graham,  1 
Gil.  R.  435. 

Tet,  notwithstanding  this  power  in  courts  of  law  to  correct 
abuses,  prevent  oppressioUj  and  afford  redress  in  many,  we 
might  say  most,  cases,  circumstances  may  exist  which  require 
the  party,  as  in  the  last  case  cited,  to  seek  his  redress  in  a 
court  of  equity  ;  and  in  others  it  is  more  effectual,  and  there- 
fore allowed.  Truett  v.  Wainioright  et  al.,  4  Gil.  418  ; 
Frazier^.  Miller,  16  111.  I^.  50;  Crawford  v.  Thurmond  et 
al.,  3  Leigh  R.  87  ;   Christie  v.  Bogardus,  1  Barb.  Ch.  R.  170. 

The  case  before  us  is  one  peculiarly  fit  for  a  court  of  equity. 
The  cha]-acter  of  the  fund,  a  trust,  gives  jurisdiction  in  ques- 
tions arising  out  of  its  management  and  disposition.  A  court 
of  law  might  inquire  into  and  enforce  bargains  made  in  rela- 
tion to  it,  while  equity  would  set  them  aside  as  violations  of 
the  trust. 

Such  we  regard  as  the  character  of  the  transaction  before 
us.  The  aid  of  the  court  is  invoked  to  enforce  and  carry  into 
effect,  by  injunction,  an  agreement  to  take  land  in  satisfaction 
of  the  judgment,  which  appears  to  us,  under  the  proofs  in 
the  record,  as  a  sacrifice  of  the  interests  of  the  cestui  que 
trusts  and  the  trust  fund,  and  a  gross  violation  of  the  trust. 

We  have  already  given  our  o])inion  in  Tliomas,  trustee,  v. 
Sloo  et  al.,  15  111.  R.  QQ,  that  such  an  agreement  is  a  violation 
of  the  trust  and  not  authorized  or  sanctioned  by  the  laws  un- 
der which  the  assignees  and  trustee  are  acting.  That  case 
came  before  the  court  with  higher  claims  to  consideration  than 
this,  as  one  assignee  had  agreed  to  and  made  the  arrangement 
and  another  had  formally  sanctioned  it  afterwards.  Here  the 
arrangement  has  not  been  submitted  to  the  approval  of  the 
trustee  Avho  authorized  a  settlement  of  the  judgment 
[*116]  with  land,  *and  has  been  expressly  rejected  by  his  suc- 
•    cesser,  the  present  defendant. 

The  former  trustee,  and  those  thus  dealing  wnth  him,  seem 
to  have  proceeded  upon  the  ground  that  the  power  to  ''  make 
such  compromises  and  settlements  as  they  may  deem  most  ad- 
vantageous to  the  said  bank,"  conferred  by  section  15,  of  act 
of  1S45,  p.  248,  and  repeated  in  the  acts  of  1851,  p.  121,  Sec. 
4,  "  to  make  such  compromises  as  they  may  deem  projier  of 
the  debts  due  the  said  bank,  having  a  due  regard  to  the  rights 
of  the  creditors  of  gaid  bank,"  would  enable  and  authorize  him 
to  make  any  settlement  lie  might  think  proper  without  a 
power  of  revision  and  control,  and  that  all  such  arrangements 
can  be  enforced  in  law  or  equity. 

This  is  not  the  docirine  of  courts  of  equity,  more  especially 
in  those  cases  which  need  and  call  upon  them  for  aid  in  their 
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enforcement.  The  legislature  never  intended,  by  these  pro- 
visions, to  overturn  all  the  well  settled  principles  of  equity  in 
relation  to  trustees  and  trust  estates,  and  give  an  unbridled, 
uncontrolled  power,  without  revision.  The  ])ower  was  con- 
ferred for  the  benelit  of  the  trust  and  not  of  the  debtors  to  it ; 
it  was  given  to  secure  and  collect,  not  to  waste,  diminish,  or 
delay  its  collection.  The  power  to  compromise  and  settle  debts 
was  intended  to  enable  the  trustee  to  secure  and  collect  incases 
of  doubt,  controversy,  insolvency,  and  such  like,  and  not  a 
power  to  forgive  the  debt  on  being  paid  part,  or  of  purchasing 
property  at  exorbitant  prices  in  the  name  of  payment.  When 
such  compromises  and  settlements  are  made,  the  trustee  and 
parties  to  them  must  stand  prepared  to  prove  and  show,  when 
questioned,  not  simply  that  they  were  made  in  good  faith,  but 
that  in  good  faith  and  truth  they  were  the  best  arrangement 
for  the  benefit  of  the  trust  fund  that  could  have  been  effected 
under  the  circumstances,  or  at  least  a  fair  and  reasonable  one. 
So  I  understand  the  meaning  of  tliese  provisions  of  the  statute. 
While  I  so  understand  them,  I  can  never  sanction  such  an 
arrangement  as  this,  even  when  made  with  the  most  solemn 
sanction  of  the  trustee,  unless  it  be  first  approved  by  the  court 
or  the  creditors  and  those  interested  in  the  fund.  The  trustee 
is  not  acting  for  himself  but  for  the  creditors  and  other  owners 
of  the  fund  ;  he  must  act  for  their  interest  and  benefit,  and  be 
able  to  make  his  acts  appear  to  be  fair,  and  calculated  to  pro- 
mote that  interest.  Where  judgment  has  been  rendered  for 
the  debt  and  property  amply  sufficient  to  p:!ay  it  has  been  levied 
upon,  and  in  cases  where  the  debt  is  amply  secured  by  mort- 
gage or  otherwise,  there  is  no  room  for  compromise  in  the 
sense  of  abandoning  part  of  the  claim  or  purchasing  in  pay- 
ment. Under  such  circumstances  the  simple  duty  of 
the  trustee  is  to  enforce  *the  collection  and  payment  [*117] 
of  the  debt,  without  resorting  to  or  liazarding  specula- 
tive bargains.  If  the  trustee  were  authorized  or  justified  in 
taking  real  estate  in  payment,  under  circumstances  like  these 
in  the  record,  still  we  should  unhesitatingly  disapprove  any 
bargain  he  might  make  upon  terms  so  inadequate.  The  land 
is  piroven  to  be  of  very  little  value  and  unsalable.  The  duty 
of  the  trustee,  and  the  interest  of  the  creditors  of  this  fund, 
alike  demanded  a  sale  of  the  lands  levied  upon  if  the  debt 
were  not  paid.  It  is  not  a  case  in  which  he  was  authorized  to 
purchase  land  in  payment,  unless  compelled  to  do  so  to  secure 
the  debt  by  bidding  under  the  execution.  We  are  therefore 
of  opinion  that  the  bill  was  properly  dismissed,  with  cost  and 
damages.  I^either  the  deed  nor  money  has  been  accepted  by 
the  trustee,  being  offered  in  execution  of  the  arraugement. 
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The  money  would  be  good  payment  to  that  extent,  and  if  the 
parts  of  the  transaction  are  sej^arated,  the  complainant 
will  find  ample  redress  by  a  motion  to  the  court  of  law  to 
restrain  the  collection  again  of  that  amount  if  attempted. 
There  is  no  ground  for  a  jjartial  decree  or  injunction  on  part 
payment. 

Decree  is  not  for  as  much  damage  as  the  statute  allows. 

Decree  affirmed. 


Edward   H.  Eidgway,   Plaintiff  in   Error,  v.  Angus 
M.  Grant,  Defendant  in  Error. 

Error  to  Jefferson. 

V 

Remediks  between  partners. — After  a  partnership  is  settled  and  a 
balance  is  struck,  it  a  surplus  remains  with  one  co-partner,  he  raa}'  be  liable 
to  the  other  in  ar.  action  for  money  had  and  received.  Until  this  is  done, 
one  co-partner  must  seek  his  remedy  against  the  other,  by  action  of  account, 
or  by  bill  in  chancery. 

The  judgment  complained  of  in  this  case,  was  rendered  by 
Baugh,  Judge,  at  May  term,  1855,  of  the  Jefferson  Circuit 
Court.  The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

R.  F.  Wing  ATE,  for  Plaintiff  in  Error. 

S.  S.  Marshall  and  P.  S.  Nelson,  for  Defendant  in  Error. 

Cited:  60  111.  532. 

Partnrrship — Setllement — Action  at  law  hy  one  partner  against  another. 

An  actio)!  at  Ian'  lies  by  one  p>nrtner  against  another  to  recover  a  final 
balance  struck  upon  a  settlement  of  the  partnership  affairs.  In  addition  to 
the  above  case  of  Ridgway  t'.  Grant,  see  Davenport  r.  Gear,  2  Scam.  495; 
Frick  V.  Ryan,  3  Scam.  322;  Chadsey  v.  Harrison,  11  111.  151;  Caswell  v. 
Cooper,  18  111.  532;  Warren  v.  Dickson,  30  111.  363:  Hanks  r.  Baber,  53 
111.  292;  Adams  v.  Funk,  53  111.  219;  .Johnson  v.  Wilson,  54  111.  419;  Buck- 
master  r.  Gowen,  81  111.  153;  Murray  r.  Bogert,  14  Johns.  318;  Lane  r.  Ty- 
ler, 49  :\re.  2.52;  Clark  v.  Dibble,  16"Wend.  601;  Gulick  r.  Gulick,  14  N.  J. 
L.  578;  Wycoff  r.  Purnell,  10  Iowa,  3.32;  Robinson  r.  Williams,  8  Met.  454; 
Wilby  r.  Phinney,  15  M:iss.  116;  Fanning  r.  Chadwick,  3  Pick.  420;  Nims 
V.  Bigelow,  44  N.  H.  376;  Wood  r.  Merrow,  25  Vt.  340;  Pope  t\  Randolph, 
13  Ala.  214;  Byrd  v.  Fox,  8  Mo.  574. 

In  this  and  some  other  States  it  is  held  that  the  balance  must  be  a  final 
cne  struck  after  a  dissolution.  Chadsey  r.  Harrison,  11  111.151;  Burns  r. 
Nottingham,  60  III.  531;  Williams  v.  Henshaw,  11  Pick.  81;  Dickinson  v. 
Granger.  18  III.  317;  Warren  v.  Wheelock,  21  Vt.  323;  Pope  r.  Randolph, 
13  Ala.  214;  Chase  r.  Garvin,  19  Me.  211;  Killam  v.  Preston,  4  Watts  &  S. 
14;  Graham  v.  Holt,  3  Ired.  300. 
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Caton,  J.  This  was  an  action  of  covenant,  brought  by  one 
partner  against  the  other,  upon  the  co-partnership  articles,  for 
the  recovery  of  one  thousand  dollars,  the  amount  of  capital 
stock  paid  into  the  concern  by  the  plaintiff.  The  sub- 
stance of  *the  articles  of  co-partnership  is,  that  the  [*118] 
plaintiff  should  put  into  the  concern  one  thousand 
dollars  in  cash,  and  that  the  defendant  should  put  in  his  stock 
of  goods  at  one  thousand  dollars  ;  that  the  business  should  be 
conducted  in  the  name  of  A.  M.  Grant,  who  should  be  the 
active  and  managing  partner,  and  that  the  name  of  Kidgway 
should  not  be  known  in  the  concern ;  that  the  co-partnership 
should  continue  for  one  year.  The  agreement  concludes  as 
follows  :  "  The  said  A,  M.  Grant  is  to  attend  exclusively  to 
the  establishment,  and  at  the  expiration  of  the  partnership, 
each  party  shall  draw  from  the  establishment  one  thousand 
dollars,  as  the  capital  stock  in  trade,  and  one-half  of  the  profits 
accruing  tlieref  rom.  The  parties  each  and  severally  bind  them- 
selves to  continue  the  partnership  for  the  term  of  one  year,  and 

'":  There  are  other  authorities  which  hold  that  it  is  sufficient  if  the  balance 
embraces  a  settlement  of  particular  matters  as  to  which  it  is  conclusive  be- 
tween the  partners.  Clark  v.  Dibble,  16  Wend.  608;  Gibson  v.  Moore,  6 
N.  H.  547;  Byrd  v.  Fox,  8  Mo.  574;  Coffee  v.  Brian,  3  Bing.  54;  Garr  v. 
Smith,  5  Q.  B.  128;   Brierly  v.  Cripps,  7  Car.  &  P._709. 

No  express  promise  to  pay  such  final  balance  is  necessary.  Purvines  v. 
Cliampion,  67  III.  459;  Willi im^  v.  Henshaw,  11  Pick.  79;  Mackey  v. 
Auer,  15  N.  Y.  Sup.  Ct.  180;  Dickinson  ?'.  Granger,  18  Pick.  317;  Spear 
V.  Newell,  13  Vt.  288;  Ross  v.  Cornell,  45  Cal.  133;  Henley  v.  Soper,  8 
Barn.  &  C.  16;  Wray  v.  Milestone,  5  M.  &  W.  21.  But,  see,  Davenport  v.  , 
Gear,  2  Scam.  495;  Chadseyv.  Harrison,  11  111.  151;  Westerlo  v.  Evertson, 
1  Wend.  532;  Townspnd  r.  Goewey,  19  Wend.  424;  Killam  v.  Preston, 
4  Watts  &  S.  14;  Wyc^ff  v.  Purnell,  10  Iowa,  832;  BueU  v.  Cole,  54 
Barb.   353;  Fremont  v.  Coupland,  2  Bing.  170. 

An  action  at  law  will  not  lie  to  correct  a  mistake  made  in  the  settlement 
upon  dissolution.  Johnson  v.  Wilson,  54  111.  419;  Hanks  v.  Baber,  53  111. 
292. 

An  action  at  law  lies  upon  a  promise  by  a  partner  to  pay  a  certain  sum 
for  the  interest  of  a  co-partner  in  the  firm  and  firm  property.  Wells  v.  Car- 
penter, 65  111.  447;  Holyoke  v.  Mayo,  50  Me.  885;  Wiggin  r.  Goodwin,  63 
Me.  889;  Nims  v.  Bigelow,  44  N.  H.  876;  Wright  v.  Cumpsty,  41  Pa.  St. 
102;  Hunt  v.  Morris,  44  Miss.  314;  W;ells  v._  Wells,  Vent.  40. 

An  action  at  law  lies  where  but  a  single  item  of  account  between  partners 
is  unadjusted.  Wheeler  v.  Arnold,  80  Mich.  384;  Dole  v.  Thomas,  67  Ind. 
570;  Fiulay  v.  Stewart,  56  Pa.  St.  183;  Buckner  v.  Ries,  84  Mo.  357. 

An  action  at  law  lies  between  partners  when  the  matter  involved  does 
not  relate  to  the  partnership  business.  Wells  v.  Carpenter,  65  111.  447;  El- 
der v.  Hood,  38  111.  538;  Paine  v.  Thacher,  25  Wend.  450;  Capen  r.  Bar- 
rows, 1  Gray,  376;  Estes  v.  Whipple,  12  Vt.  373;  Wiggin  r.  Goodwin.  63 
Me.  389;  Russell  v.  Grimes,  46  Mo.  410;  Wright  v.  Jacobs.  61  Mo.  19;  Cra- 
ter V.  Bininger,  45  N.  |Y.  545;  Malonev  v.  Davis,  48  111.  512;  Duncan  v.  Ly- 
on, 3  Johns.  Ch.  862;  Scott  v.  Campbell,  80  Ala.  728;  Bierman  v.  Braches, 
14  Mo.  24;  Collamerr.  Foster,  26  Vt.  754:  Currier  v.  Rowe,  46  N.  H.  72. 

See  generally  as  to  when  an  action  at  law  wiU  lie  as  between  partners. 
Ewell's  Lind.  Part.  pp.  1025-1082,  notes. 
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that  the  books  and  accounts,  &c.,  shall  be  open  to  the  inspec- 
tion of  either  party,  as  long  as  the  lirm  continues."  The  breach 
assigned  is,  that  Grant,  at  the  expiration  of  the  partnership, 
did  not  pay  to  Ridgway  the  one  thousand  dollars.  To  this 
declaration  a  demurrer  was  sustained,  which  is  now  assigned 
for  error. 

We  have  no  doubt  that  this  demurrer  was  properly  sustained 
There  is  no  covenant  by  either  partner  to  pay  the  other  the 
capital  stock  paid  in.  At  the  most,  the  covenant  is  by  both 
partners,  to  each  individually,  that  each  should  be  entitled,  at 
the  termination  of  the  partnership,  to  withdraw  his  capital  ]  ut 
in  and  one  half  of  the  profits  realized,  and  this  only  u]ion  the 
supposition  that  the  concern  should  prove  a  profitable  and  not 
as  losing  operation.  The  declaration  does  not  aver  that  any 
profits  were  realized,  or  even  that  any  of  the  capital  remained. 
This  action  is  an  attempt  to  make  Grant  a  guarantor  to  his  co- 
partner that  the  concern  should  not  at  least  be  a  losing  one. 
From  the  terms  of  this  contract.  Grant  had  as  much  right  to 
insist  that  Ridgway  should  guarantee  to  him  the  amount  of  the 
capital  which  he  put  into  the  business,  as  the  latter  has  to 
maintain  this  suit. 

It  is  due  to  creditors  that  neither  should  withdraw  his 
capital  or  profits  until  their  debts  are  paid,  and  it  is  equally 
the  right  of  each  partner,  that  the  assets  of  the  concern 
should  remain  intact  till  all  debts  were  paid  and  the  balance 
struck.  Even  if  the  declaration  showed  that  all  debts liad 
been  paid,  and  a  surplus  exceeding  the  capital  ]:!aid  in  remained, 
still  this  action  could  not  be  maintained.  After  a  partnership  is 
settled  up,  and  a  balance  struck,  with  a  surplus  remaining  in  the 
hands  of  one  partner,  he  may  be  liable  to  his  co-jiartner  for 
money  had  and  received  to  his  use.  Till  that  is  done,  one  part- 
ner must  seek  his  remedy  against  the  other,  either  by  action  of 
account  or  by  bill  in  equity. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affinned. 
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*Maky  NAPPEKand  others,  Plaintiffs  in  Error,     [*119] 
V.    William    H.   Shout,    Executor,    &c., 
Defendant  in  Error. 

Error  to  Jefferson. 

Clerks  of  Circuit  Court — Duties  and  accountability  op. — Rec- 
ords from  the  Circuit  Courts  should  be  legibly  written  and  the  proceedings 
be  stated  in  proper  consecutive  order. 

Circuit  clerks  assuming  to  discharge  the  duties  of  that  office  without  proper 
qualifications,  will  be  held  to  the  same  accountability  as  if  they  were  quali- 
fied, but  knowingly  neglected  their  duties. 

Heirs — Parties  to  sale  of  land  op  ancestor — Writ  of  error. — 
Heirs,  who  are  made  parties  to  a  proceeding  for  the  sale  of  the  land  of  their 
ancestor,  although  personal  service  of  notice  of  the  proceeding  is  not  re- 
quired to  be  made  upon  them,  may  sue  out  a  writ  of  error  to  review  such 
proceeding;  but  they  must  sue  out  the  writ  in  their  own  names,  or  by  their 
guardians  or  next  friends,  if  they  are  still  minors. 

Same— Precipe  for  writ  op  error. — The  attorney  should  state  in  his 
precipe  for  a  writ  of  error,  the  names  in  full  of  all  the  parties  to  the  contro- 
versy, and  their  position  in  the  record. 

Pleadings  in  Supreme  Court. — Pleadings  in  the  Supreme,  as  in  other 
courts,  should  be  properly  entitled  in  the  cause. 

This  case  was  brought  to  the  Supreme  Court  by  writ  of 
error.  At  the  present  term,  the  defendant  in  error  pleaded 
that  more  than  five  years  had  elapsed  between  the  rendition 
of  the  decree  complained  of  and  the  suing  out  of  this  writ  of 
error,  and  that  the  right  of  the  plaintiffs  in  error  to  maintain 
their  writ  did  not  accrue  within  five  years  next  before  the 
issuing  thereof.  To  this  plea  the  plaintiff  in  error  rei^lied  : 
first,  that  Mary  Herdman  alias  Mary  Kirby,  wife  of  William 
Herdman,  Sarah  Kij-by  and  Eliza  Jane  Kirby,  were  minors 
under  the  age  of  twenty-one  years,  and  still  are  minors ; 
second,  that  Sarah  Kirby  and  Eliza  Kirby,  in  their  own  proper 
persons  come  and  say,  that  at  the  time  of  the  rendition  of  the 
decree  in  the  Circuit  Court  and  at  the  time  of  the  issuance  of  the 
writ  of  error,  they  were  and  still  are  minors ;  third,  that 
Mary  Herdman,  formerly  Mary  Kirby,  was  at  the  time  of  the 
rendition  of  the  decree  in  the  Circuit  Court,  and  the  issuing 
of  the  writ,  a  f'e?ne  covert  /  and  fourth,  that  said  Mary  Kirby 
intermarried  with  William  Herdman,  was,  at  the  time  of  the 
rendition  of  the  judgment  in  the  Circuit  Court  and  at  the 
issuing  of  the  writ  of  error,  a  minor,  etc.  Kone  of  these 
replications  were  entitled  as  of  any  cause,  or  any  term,  or  of 
any  court.  To  these  several  replications  a  demurrer  was 
filed.  The  writ  of  eiTor  was  issued  at  the  instance  of  parties 
described  in  it,  "  Mary  IS'apper  and  others,"  and  in  a  judg- 
ment between  "  William  H.  Short,  executor  of  Lydia  Kirby7" 
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and  the  said  Mary  Napper  and  otliers,  without  any   other 
description  of  parties. 

Nelson  and  Johnson,  for  Plaintiffs  in  Error. 

D.  Baugh  and  R.  Wingate,  for  Defendant  in  Error. 

[*120]  *Caton,  J.  In  order  to  determine  these  demur- 
rers, we  have  had  to  look  through  the  record  and  the 
whole  proceeding,  and  we  are  constrained  to  say  that  they 
exhibit  a  looseness  and  irregularity  of  practice,  whicli  is 
exceedingly  dangerous  to  the  rights  of  parties,  and  whicli 
cannot  be  tolerated  in  this  court.  In  the  first  place,  the 
record  from  the  Circuit  Court  is  so  made  up  that  it  is  tedious 
and  difficult  to  understand  what  it  really  does  contain. 
Records,  to  be  sent  here,  should  be  written  in  a  fair  and 
legible  hand,  and  the  record  of  the  case  should  be  inserted  in 
proper  and  consecutive  order.  There  has  been  much  and  just 
complaint  at  the  bar,  during  this  term,  of  the  imperfect, 
slovenly  and  improper  manner  in  which  records  have  been 
sent  up  here,  and  it  will  be  the  duty  of  this  court  to  take  the 
necessary  measures  to  remedy  the  evil  complained  of.  If 
clerks  will  undertake  to  discharge  the  duties  of  an  office  for 
which  they  are  not  qualified,  they  must  be  held  to  the  same 
accountability  as  if  they  were  qualified,  but  knowingly 
neglected  their  duties. 

The  next  step  in  the  case  is  equally  defective,  and  that  is 
the  writ  of  error.  The  record,  so  far  as  we  can  understand  it, 
was  a  proceeding  by  an  executor,  to  sell  real  estate  left  by  a 
testator,  and  was  a  ]-)roceeding  in  rem  /  in  which  the  actual 
parties  in  interest,  that  is,  the  heirs  of  the  testator,  were  not, 
and  were  not  by  the  statute  required  to  be,  served  personally. 
The  sunnnons  below  was  to  Mary  Na])per  and  Jonathan 
Ogden,  for  Mary,  Sarah  and  Elizabeth  Jane  Kirby,  and  was 
only  served  on  Ogden.  A  decree  was  entered  for  the  sale  of 
the  estate.  It  was  competent  for  the  heii-s  to  sue  out  a  writ  of 
error  to  reverse  that  decree,  because  the  statute  has  made  it 
binding  upon  them,  although  the  notice  is  only  served  on 
their  guardian.  If  the  heirs  wish  to  reverse  the  decree,  they 
must  bring  a  writ  of  error  in  their  own  names,  and  if  they  are 
still  infants,  they  must  do  that  by  their  next  friend  or  guard- 
ian, the  same  as  they  would  commence  any  other  action. 
Particularly  in  a  case  of  this  kind,  where  the  record  does  not 
disclose  who  the  real  plaintilfs  in  error  are,  the  party  or 
attoi-ney,  ]U'osecuting  the  writ,  should  tile  a  precipe  with  the 
clerk  of  this  court,  describing,  by  a  full  statement  of  the  names 
of  each  of  the  parties  to  the  judgment  sought  to  be  reversed, 
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and  in  wliose  favor  tlie  judgment  was  rendered,  and  then 
directing  tlie  clerk  of  tliis  court  to  issue  the  writ  in  favor  of 
the  plaintiffs  in  error  ;  giving  each  of  their  names  in  full,  and 
against  the  defendants  in  error,  gi'^^ing  the  name  of  each  in  full ; 
and,  indeed,  such  would  be  the  proper  practice  in  all  cases. 
Then  the  clerk  could  issue  his  writ  without  danger  of 
mistake,  and  insert  the  names  of  all  the  parties,  in  full,  in 
the  writ  and  in  all  subsequent  orders  in  the  case,  which  is 
indispensable  to  the  regularity  of  the  proceedings,  in 
this  or  any  other  *court.  Then,  too,  the  attorney,  pi21] 
who  ought  to  do  so,  would  take  the  responsibility 
of  the  regularity  of  the  proceeding. 

Now  let  us  see  what  is  the  condition  of  this  record,  and  ap- 
ply it  to  the  demurrers  now  under  consideration.  This  writ  of 
error  was  sued  out  in  the  name  of  "  Mary  ISTapper  and  others." 
To  this  writ  of  eiror  the  defendant  filed  simply  a  plea,  that 
more  than  five  years  had  ekpsed  since  the  rendition  of  the 
decree,  w4ien  the  writ  issued.  To  this  plea  we  find  filed,  first, 
a  replication  entitled  "  Mary  Napper  and  al.  v.  William  A. 
Sharp,"  and  averring  that,  at  the  time  the  decree  was  ren- 
dered, and  until  the  suing  out  of  the  writ  of  error,  "The  said 
Mary  Herdman,  alias  Mary  Kirby,  wife  of  the  said  William 
Herdman,  Sarah  Kirby  and  Eliza  Jane  Kirby  were  minors," 
&c.,  and  signed  by  the  attorney.  We  then  find  upon  another 
piece  of  paper,  and  without  being  entitled  in  any  cause,  what 
is  designed  for  another  replication  by  ''the  said  plaintiffs, 
Sarah  Kirby  and  -Eliza  J.  Kirby,  in  their  own  proper  persons," 
and  averring  their  infancy  as  in  the  former  replication.  Then 
follows  another  replication,  without  any  title,  by  "the  said 
plaintiffs,  Mary  Herdman  and  William  Herdman,"  averring 
the  coverture  of  Mary  Herdman,  foi-merly  Mary  Kirby.  On 
the  same  piece  of  paper,  and  still  without  a  title,  is  another 
replication  by  "the  said  defendant.  Mary  Herdman,  formerly 
Kirby,  and  William  Herdman,  her  husband,"  averring  the 
minority  of  Mary  Herdman  at  the  time  of  the  rendition  of 
the  decree  and  the  suing  out  of  the  writ.  I  may  here  remark 
that  these  pleadings  are  too  much  interlined  and  too  illegible 
to  pass  unnoticed,  and  that  it  is  expected  by  this  court  that 
]:)apers  for  its  files  should  be  at  least  plainly  written,  and  not 
interlined  oi'  blotted  to  any  considerable  extent. 

The  statement  of  the  record,  which  has  been  given,  shows 
that  the  replications  filed  have  no  application,  whatever,  to 
the  cause  in  this  court.  They  are  by  persons  in  no  way  parties 
to  this  writ  of  error,  and  for  that  reason,  even,  the  demurrer  was 
not  properly  filed  to  them,  but  they  must  be  stricken  from  the 
files  as  totally  inapplicable  to  the  case. 
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DECEMBER  TERM,  1855,  AT  SPRINGFIELD. 

The   Chicago,   Buelington  and  Quij^cy  Railroad 
Company  v.  Isaac  G.  Wilson. 

A2}2)lication  for  a  Mandamus. 

Gkant  to  railroad  company  to  construct  road — What  included. 
— The  grant  to  a  railroad  company  to  construct  a  road,  with  such  append- 
ages as  may  be  deemed  necessary  for  the  convenient  use  of  the  same,  will 
authorize  them  to  acquire  land  by  condemnation  for  work^shops,  &c. — these 
being  necessary  apj^endages. 

This  power  is  not  exhausted  by  an  apparent  completion  of  the  road,  if 
an  increase  of  business  shall  demand  other  appendages,  or  more  room  for 
tracks. 

Appointment  op  commissioners  to  condemn  lands. — On  an  applica- 
tion to  a  judge  for  the  appointment  of  commissioners  to  condemn  lands,  he 
is  compelled  to  act,  if  such  a  case  is  made  as  the  statute  directs.  He  is 
rather  a  ministerial  than  a  judicial  officer.* 

Tins  application  for  a  mandamus  was  fonnded  upon  a  peti- 
tion to  the  Honorable  I.  G.  Wilson,  Judge  of  tlie  Thirteenth 
Judicial  Circuit,  asking  the  appointment  of  commissioners  to 
fix  the  compensation  to  be  made  for  ap[)ro])riating  certain 
lands   and   lots  to  the   use  of  the   Chicago,   BurHngton   and 

Cited:  18  III.  825;  113  III.  167. 

"  Mandamus — Control  of  inferior  trlhunals — Discretion — Classificafion. 

Three  classes  of  cases  ariFe:  L  Where  the  decision  by  the  lower  tribunal 
of  the  question  to  do  or  not  to  do  a  certain  act  in  itself  involves  discretion. 
2.  Where  the  method  of  doing  the  act  alone  involves  a  qui\stion  of  discre- 
tion, or,  the  duty  to  act  beiiijf  clear,  the  performance  of  this  act  requires 
discretion.  3.  Where  the  act  is  purely  ministerial,  involving  no  question 
of  discretion  at  any  stage. 
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Qiiincy  Railroad  Company,  for  constructing  and  maintaining 
thereon  "turn-outs,  depots,  engine  houses,  shops  and  turn- 
tables." 

The  judge  denied  the  petition  for  the  following  reasons : 
Because  the  charter  of  the  comjjany  did  not  grant  the  power 
to  condemn  lands  for  shops ;  because  if  the  power  ever  ex- 
isted, it  has  been  exhausted,  the  road  having  been  built  and 
running  regularly,  and  the  company  having  located  its  line, 
stations,  depots,  turn-outs,  &c.,  two  or  three  years  since ;  be- 
cause the  company  does  not  show,  by  proof,  that  said  lands  are 
necessary  or  required  for  the  purposes  stated ;  and 
because  the  company  does  not  prove,  *nor  in  any  [*12-1] 
way  show,  that  it  has  not  been  able  to  acquire  the 
lands  by  purchase. 

Judge  Wilson  agreed,  if  the  court  should  be  of  opinion  that 
commissioners  should  be  appointed,  to  waive  the  necessity  of 
an  alternative  mandamus. 

This  company  was  incorporated  in  1849,  under  the  name  of 
the  Aurora  Branch  Railroad  Company. 

The  other  facts  necessary  to  a  correct  understanding  of  the 
case  will  be  found  stated  in  the  opinion  of  the  court. 

J.  E.  Jot,  for  the  Application. 

A.  Lincoln  and  G.  Goodeioh,  Contra. 

Caton,  J.  By  its  charter  the  railroad  company,  which  is 
the  relator  here,  was  authorized  to  construct  a  railroad  on  the 
prescribed  route,  "  with  such  appendages  as  may  be  deemed  nec- 

In  the  first  class  of  cases  a  mandamus  will  never  be  granted.  McCall  v. 
Moss,  100  111.  461;  Kurd  v.  Johnson,  100  111.  537;  People  v.  Leonard,  74  N. 
Y.  443;  Judges  t'.  People,  18  Wend.  97;  Chase  v.  Blackstone,  10  Pick.  244; 
Gilberts.  Judges,  8  Cow.  59;  People  «;.  Judges,  20  Wend.  658;  Ex  parte 
Perry,  102  U.  S.  183. 

In  the  second  class  of  cases  the  writ  will  issue  to  compel  action,  but  not  to 
control  the  discretion  of  the  court.  People  v.  Jameson,  41  III.  93;  People  v. 
Pearson,  2  Scam.  208;  East  Boston  Ferry  Co.  v.  Boston,  101  Mass.  488;  Ex 
parte  Nelson,  1  Cow.  417;  People  v.  Supervisors,  45  N.  Y.  196:  People  i\ 
Auditors,  82  N.  Y.  80;  People  v.  Troy  Common  Council,  78  N.  Y.  33;  State 
V.  Cape  Girardeau  Court,  73  Mo.  560;  Ex  2Mrte  Jones,  66  Ala.  202;  Mc- 
Creary  i).  Rogers,  35  Ark.  298;  Commonwealth  v.  Henry,  49  Pa.  St.  530; 
Union  C'-'lony  v.  Elliott,  5  Col.  371 ;  Ex  parte  Bradstreet,  32  U.  S.  (7  Pet.), 
634;  Ex  parte  Morgan,  114  U.  S.  174;  Ex  parte  Burtis,  103  U.  S.  238;  Ex 
parte  Flippin,  94  U.  S.  350. 

In  the  third  class  of  cases  the  writ  will,  in  proper  cases,  be  granted.  Peo  ■ 
pie  V.  Pearson,  1  Scam.  458;  People  v.  Pearson,  1  Scam.  473;  I.  C.  R.  R.  Co. 
r.  Rucker,  14  111.  353;  People  v.  Williams.  51  111.  57;  Peoples.  Williams,  51 
111.  63;  Street  v.  Co.  Commissioners,  Breese,  50;  Jack  v.  Moore,  66  Ala.  184; 
State  V.  Lewis,  71  Mo.  170;  Huff  v.  Knapp,  5  N.  Y.  65;  Ex  parte  Heath,  3 
HiU,  42;  Board  of  Liquidation  v.  MeComb,  92  U.  S.  531. 
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essary  for  the  convenient  use  of  the  same,"  and  to  acquire  the 
right  of  way  or  title  to  land  necessary  therefor.  On  the  26th 
of  November,  lS55,the  railroad  company,  under  the  law  of  the 
22d  of  June,  1S52,  filed  its  petition  m  the  office  of  the  clerk  of 
the  Circuit  Court  of  Kane  county,  for  the  purpose  of  procuring, 
by  condemnation,  the  premises  described  therein,  "for  the 
purpose  of  constructing  and  maiiitaining  thereon  turn-outs, 
depots,  engine  houses,  shops  and  turn-tables."  In  pursuance 
of  notice  given  as  recjuired  by  the  act,  application  was  made 
to  the  circuit  judge  for  the  appointment  of  commissioners  to 
appraise  the  damages  which  the  owners  of  the  premises  would 
sustain,  by  having  them  taken  by  the  company,  for  the  pur- 
poses stated  in  the  petition.  On  the  hearing,  one  of  the  own- 
ers of  a  portion  of  the  land  sought  to  be  condemned  appeared 
and  resisted  the  application ;  and  at  his  instance  the  president 
of  tlie  company  was  sworn  and  stated  that  the  ground  was 
])rincipally  sought  and  needed  for  the  purpose  of  erecting 
sho]is  thereon,  for  the  repair  of  cars  and  locomotives.  After 
liearing  the  parties,  the  circuit  judge,  as  he  certifies,  "  denied 
the  ap])licatiunfor  the  reason,  mainly,  that  under  the  language 
of  the  charter,  the  company  have  not  the  power  to  condemn 
the  lands  for  the  ])urpose  of  erecting  shops  thereon,"  and  filed 
the  following  stipulation:  "If,  upon  the  foregoing  petition 
and  evidence,  the  court  shall  be  of  o])iniou  that  the  commis- 
sioners should  be  appointed  as  asked  for,  I  hereby  waive  the 
necessity  of  an  alternative  mandamus,  and  consent  that  an  ab- 
solute mandamus  be  awarded  in  the  first  instance." 

We  think  the  circuit  judge  misconstrued  the  language  of 
the  charter  of  the  company.  It  is  authorized,  "  to 
[*125]  maintain  and  "^continue  a  railroad,  with  a  single  or 
■  double  track,  and  loith  such  apiyendages  as  may  he 
deemed  necessary  for  the  cojivenient  use  of  the  sameP  We 
cannot  entertain  a  doubt  that  shops  for  the  repair  of  cars  and 
locomotives  are  apjiendages  necessary  for  the  convenient  use 
of  a  railroad.  In  construing  both  contracts  and  laws,  courts 
must  necessarily  ajiply  their  general  knowledge  of  the  subject 
matter  to  which  they  refer.  We  know  what  is  a  railroad,  a 
car,  and  a  locomotive,  and  their  relative  uses,  and  at  least 
some  of  the  purposes  to  which  they  are  applied,  and  some 
of  the  incidents  resulting  from  their  use.  To  deny  that  we 
know  that  freight  houses  and  depots,  that  switches,  side-tracks, 
wood  yards  and  water  ttinks,  are  necessary  ap])endages  to 
the  convenient  operation  of  a  railroad,  would  admit  a  degree 
of  ignorance  which  would  unfit  us  for  the  j^laces  we  occupy. 
These  are  things  known  to  all  men  in  this  country,  at  least, 
whether  skilled  or  not  in  that  department  of  business.     We 
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know,  too,  equally  well,  in  common  with  all  of  common  ex- 
perience and  observation,  of  what  is  going  on  around  us,  that 
the  i-ails  by  use  become  damaged,  and  have  to  be  taken  up 
and  repaired,  and  that  cars  and  locomotives  are  constantly 
liable  to  break  and  become  unsafe  and  unfit  for  use  till  re- 
paired ;  and  the  means  for  making  such  repairs,  are  certainly 
necessary  for  the  convenient  use  of  the  road.  It  is  not  a 
reasonable  or  satisfactory  answej-,  |to  say  that  they  may  be 
sent  away  to  the  manufactories  for  repair.  While  it  might 
be  possible  to  do  so,  the  delay  and  expense  would  render  it 
very  inconvenient  to  say  the  least,  both  to  the  company  and 
the  public.  It  is  possible  to  operate  a  railroad  without  de- 
pots, for  they  are  not  as  indispensable  as  the  track  or  the  cars, 
or  the  motive  power ;  and  yet  we  do  know  that  all  railroad 
companies  provide  themselves  with  depots  as  fast  as  practi- 
cable; and  we  have  equal  knowledge  of  the  fact  that  all 
roads  provide  repair  shops  as  soon  as  practicable.  It  would 
be  hard  to  find  a  railroad  company,  in  all  this  country,  which 
has  operated  a  road  of  any  considerable  extent  for  a  single 
year,  without  erecting  for  itself  shops  for  the  repair  of  its 
cars  and  locomotives.  The  question  is,  what  did  the  legisla- 
ture mean  by  the  word  appendages  ?  They  certainly  meant 
something  connected  with  and  accessory  to  the  road,  and  not 
the  road  itself.  We  must  presume  that  the  law-makers  had  a 
general  knowledge  of  what  accessories  were  necessary  to  the 
convenient  operating  of  a  railroad,  and  that  among  these  were, 
almost  indispensable,  shops  for  repairing  the  rolling  stock. 
There  can  be  no  doubt  that  they  intended  to  embrace  all  such 
conveniences  as  would  be  necessary  for  the  successful  conduct 
of  the  business  of  the  road,  as  depots,  repairing  shops,  and  the 
like,  under  this  general  designation,  without  particu- 
larly specifying  either.  The  history  of  this  class  *of  [*126] 
our  legislation  shows  that  such  was  the  intention  and 
understanding  of  the  legislature.  In  some  railroad  charters 
more,  and  in  some  less,  of  these  conveniences  are  specially 
authorized,  while  in  others  none  are  particularized ;  while 
in  all  cases,  lest  some  should  be  omitted,  some  general  expres- 
sion is  used,  with  the  manifest  design  to  cover  all  that  may 
be  found  useful  and  convenient.  Ln  many  of  the  former, 
shops  are  expressly  named.  Of  this  legislation,  I  shall  only 
refer  to  two  cases.  The  act  of  the  22d  of  June,  1852,  enti- 
tled "  An  act  to  amend  the  law  condenming  right  of  way  for 
purposes  of  internal  improvement,"  is  the  one  under  which 
this  petition  was  filed.  Quoting  only  so  much  of  the  first  sec- 
tion of  that  act  as  is  applicable  to  railroads,  it  is  provided : 
" That  when  any "  "railroad"  "shall  have   been  located  by 
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any  "  "  corporation  vested  witli  power  to  take  and  apply  pri- 
vate property  in  the  consti-uction  or  use  of  sncli  road,"  "  or 
for  any  purpose  connected  with  the  same,"  "  such  as  cousti-uct- 
ing"  "embankments,  excavations,  spoil-banks,  turn-outs,  de- 
pots, engine  houses,  shops,  or  turn-tables  ;"  "  and  the  right  or 
title  to  property  required  for  any  such  uses  or  pm'poses,  can- 
not be  acquired  by  puj-chase ;  a  petition  shall  be  hied  in  the 
clerk's  office  of  the^Circuit  Court,"  &c.  l^ow,  it  is  manifest 
that  the  legislature  here  understood  shops  were  necessary  ap- 
pendages to  the  convenient  op-eration  of  railroads.  Again : 
the  same  thing  is  manifest  in  the  general  railroad  law  of  1849, 
by  the  third  subdivision  of  the  twenty-lirst  section  of  which, 
companies  organized  under  that  law  are  authorized  "  To  pur- 
chase, and  by  voluntary  grants  and  donations  receive,  and  by 
its  officers,  engineers  and  surveyors  and  agents,  enter  upon 
and  take  possession  of  and  hold,  and  use  all  such  lands  and 
real  estate,  and  other  property  as  may  be  necessary,  for  the 
construction  and  maintenance  of  its  railroad  and  stations,  de- 
]X)ts,  and  of  he?'  arcomyiodatio7is  necessary  to  accomplish  the 
object  for  which  the  corporation  is  created,  but  not  until  com- 
]iensation,"  &c.  Here  the  legislature  has  speciliod  a  few  of 
the  objects  supposed  to  be  necessary,  and  embraced  the  others 
in  the  general  term,  accommodations,  which  a  subsequent 
part  of  the  same  law  shows  was  understood  and  intended  to 
embrace  shops;  for,  by  the  8th  specification  of  the  28th  sec- 
tion, the  railroad  companies  are  required  to  report "  The  num- 
ber (_>f  engine  houses  and  shops,  of  engines  and  cars,  and  their 
character." 

I  take  this  to  be  simple  demonstration  that  the  legislature 
intended  to  grant  to  companies,  organized  under  that  act,  the 
right  to  acquire  grounds  on  wliich  to  erect  shops,  and  that  too 
under  the  general  designation  of  accommodations.  They  cer- 
tainly understand  this  word  to  embrace  shops,  else  they  were 

required  to  report  that  which  they  were  not  author- 
[*127]     ized  to  ^construct  and  hold,  which  would  be  simply 

absurd.  I  assume,  then,  that  it  will  not  and  cannot 
be  denied  that  the  power  was  granted  to  these  companies,  to 
ac(]uire  groimds  on  M'hich  to  erect  shops,  and  if  so,  then  the 
same  law  granted  to  tliis  com]3any  the  same  right,  even  if  it 
had  not  been  conferred  by  its  original  charter,  for  the  last 
section  of  that  law  provides  as  follows:  "  All  existing  rail- 
road corporations,  within  this  State,  shall  respectively  have 
and  possess  all  the  powers  and  ]irivileges,  and  be  subject  to  all 
the  duties,  liabilities  and  provisions  contained  in  this  act,  so 
far  as  they  shall  be  applicable  to  their  jiresent  conditions,  and 
not  inconsistent  with  theh*  several  charters ;  and  all  railroad 
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companies,  that  are  now  constructing  their  roads,  may  acquire 
titles  to  lands  necessary  for  that  purpose,  under  tlie  provisions 
of  this  act."  This  company  was  already  in  existence,  and  I 
presume  it  will  hardly  be  contended  that  this  provision  of 
the  general  railroad  law,  which  authorized  the  erection  of 
shops,  was  inapplicable  to  it  or  inconsistent  with  its  charter. 
This  law,  so  far  as  applicable  to  and  not  inconsistent  with 
the  original  charter  of  this  company,  became  a  part  of  its 
charter,  as  well  as  the  several  special  amendments  thereto 
which  have  been  subsequently  passed  by  the  legislature,  and 
which,  for  the  purposes  of  the  present  inquiry,  it  is  not  neces- 
sary to  advert  to  particularly. 

We  are  of  opinion  that  the  circuit  judge  was  mistaken 
in  his  construction  of  the  charter  of  the  company,  that  it  was 
not  authorized  to  acquire  lands  by  condemnation,  for  the  pur- 
pose of  constructing  shops  thereon,  and  this,  too,  whether  we 
confine  ourselves  to  the  language  of  the  original  charter,  or 
look  to  the  provisions  of  the  general  railroad  law  subsequent- 
ly passed,  the  provisions  of  which  are  made  applicable  to  it. 

Having  thus  settled  the  question  upon  which  the  difficulty 
arose  in  the  mind  of  the  circuit  judge,  and  upon  which 
he  refused  the  application,  we  might,  perhaps,  without  im- 
propriety, dismiss  the  subject  here,  but  some  other  questions 
were  discussed  at  the  bar,  wdiich  we  deem  it]3roper  to  dispose 
of  now^  One  of  these  is,  that  the  road  itself  having  been 
actually  completed  and  running,  the  power  to  condemn  land, 
either  for  the  track  of  the  road,  or  for  depots  or  other  ap- 
pendages, is  exhausted.  In  this  view  we  cannot  concur.  It 
would  be  a  disastrous  rule  indeed  to  hold,  that  a  railroad 
company  must,  in  the  lirst  instance,  acquire  all  the  grounds  it 
will  ever  need  for  its  own  convenience  or  the  public  accom- 
modation. Here  our  railroads  are  built  through  extensive 
districts  of  country,  at  jDresent  almost  entirely  unimproved, 
and  wdiich  now  afford  no  business  whatever,  but  which  are  as 
fertile  as  any  in  the  world,  and  which,  ere  many  years  have 
elapsed,  will  probably  be  peopled  with  an  industrious  and 
prosperous  population,  affording  an  immense  business 
to  the  *roads  which  pass  through  them.  Probably  [*128] 
not  one-tenth  of  the  land  in  the  vicinity  of  this  very 
road  is  now  in  cultivation,  but  no  one,  acquainted  with  the 
subject,  can  doubt  that  it  is  destined,  at  no  distant  day,  to  be 
brought  into  as  high  a  state  of  productiveness  as  any  of  the 
older  States.  This  will  increase  the  population  ten-fold,  and 
may  reasonably  be  expected  to  increase  the  business  of  the 
road  in  the  same  ratio,  and  hence  there  must  be  a  corres]3ond_ 
ing  increase  of  the  rolling  stock  to  do  (his  increased  business^ 
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requiring  also  a  greater  amount  of  machine-shops  for  its  re- 
pair, as  well  as  an  increase  of  depots  and  other  accessory  ac- 
commodations. We  cannot  suppose  that  it  was  the  intention 
of  the  legislature  to  oblige  the  company  to  acquire  all  the 
land,  in  the  first  instance,  which,  in  any  event,  it  should  ever 
want,  to  do  the  largest  amount  of  business  it  may  ever  hope 
to  attain.  The  greatest  degree  of  sagacity  could  hardly  de- 
termine precisely  what  conveniences  the  future  might  demon- 
strate to  be  necessary  to  do  its  business  with  facility.  It  may 
be  said  that  the  company  should,  for  the  future,  depend  upon 
voluntary  purchase,  having  exhausted  its  power  of  con- 
demnation, as  is  supposed.  But  if  its  power  to  condemn  is 
exhausted,  then  its  right  to  purchase,  or  acquire  in  any  other 
way,  is  also  exhausted,  for  it  possesses  neither,  onlj  as  it  is 
gi-anted  by  its  charter,  and  that  gives  authority  to  acquire,  by 
condemnation,  whenever  it  does  by  voluntary  purchase.  "We 
are  of  o])inion  that  the  company  still  has  the  right  to  acquire 
such  lands  as  it  may  need  for  the  accommodation  of  its  busi- 
ness, from  time  to  time,  by  the  coercive  process  pointed  out 
by  the  law. 

The  remaining  objection  urged  is,  that  in  determining 
whether  such  a  case  was  made  before  him  as  required  the  ap- 
pointment of  conmiissioners,  the  circuit  judge  acted  judicially, 
and  in  such  a  case  we  cannot  grant  a  mandamus  to  require  him 
to  reverse  his  decision.  Granting  the  assumjition,  and  the 
conclusion  legitimately  follows.  We  cannot  by  mandamus 
control  the  judicial  action  of  any  inferior  tribunal.  We  can, 
in  such  a  case,  only  set  it  in  motion,  and  require  it  to  act  one 
way  or  the  other,  but  without  deteri^iining  liuw  it  shall  act. 
And  so,  too,  where  the  inferior  tribunal  is  vested  with  a  dis- 
cretion in  the  performance  of  a  duty  imposed  by  the  law. 
We  can  only  compel  the  performance  of  the  duty,  without 
controlling  that  discretion  or  saying  how  the  duty  shall  be 
])epformed.  Here  the  act  to  be  performed  by  the  circuit 
judge  is  strictly  of  a  ministerial  character,  and  so  it  was  de- 
termined by  tins  court,  in  the  case  of  The  Illinois  Central 
Railroad  Gomjpany  v.  Encl'er,  14  111.  153,  Mhere  a  manda- 
nms,  in  ]u-ecisely  such  a  case,  was  awarded  by  this  court. 
When  such  a  case  is  made  as  is  recjuired  by  the  statute,  tlie 
judge  has  no  discretion  whether  he  will  ap]ioint  com- 
[*129]  missioners  or  not.  *It  is  his  imperative  duty  to  do 
so.  Necessarily  he  must  look  to  see  whether  such 
a  case  is  presented  as  authorizes  and  requiref^iim  to  act,  and 
such  is  the  case  with  every  officer  M-ho  is  called  upon  to  dis- 
charge a  nn'nisterial  duty.  The  sheriff,  before  he  makes  a 
deed,  must  examine  and  determine  whether  there  was  a  valid 
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judgment,  execution  and  sale  under  it.  A  clerk,  before  he 
issnes  an  attachment  or  a  capias,  must  examine  and  see 
whether  the  affidavit,  on  which  the  application  is  made,  is 
such  as  the  law  requires,  and  so  of  every  other  ministerial 
duty  which  any  officer  is  required  to  perform,  and  although, 
in  determining  whether  the  act  should  be  done  the  officer  may 
have  to  decide,  in  his  own  mind,  important  legal  princij^les,  as 
is  often  the  case,  yet  that  does  not  make  such  decision  a  judi- 
cial act,  which  can  only  be  reviewed  on  appeal.  Such  is  not 
the  true  test  of  the  judicial  character  of  an  act.  A  distinction 
was  attempted  to  be  drawn  between  this  and  other  similar 
duties,  from  the  fact  that  the  adverse  party  is  required  to  be 
notified  to  appear  before  the  judge,  at  the  time  of  the  appli- 
cation for  the  appointment  of  the  commissioners,  and  hence  it 
is  inferred  that  he  has  a  right  to  contest  the  right  of  the  ap- 
plicant to  'have  the  commissioners  appointed.  He  may  un- 
doubtedly show,  if  he  can,  that  such  a  case  is  not  presented,  as 
requires  the  judge  to  act  at  all,  but  the  important  and  sub- 
stantial purpose  for  which  he  is  called  there  is,  that  he  may  be 
heard  upon  those  matters  in  which  the  judge  may  properly 
exercise  a  discretion ;  that  he  may  see  that  none  but  fair  and 
impartial  men  are  appointed  commissioners.  Beyond  this  the 
law  has  vested  no  discretion  in  the  officer  which  it  has  ap- 
pointed to  make  the  selection  for  the  parties.  If  the  officer 
applied  to  may  refuse  to  appoint  them,  in  one  case  where 
the  law  has  been  complied  with,  he  may  in  all  cases,  although 
never  so  clear  a  case  is  made  out  and  as  the  company  has  no 
redress  but  by  mandamus,  if  his  determination  is  held  to  be 
judicial,  and  not  examinable  on  such  an  application,  it  is  in 
the  power  of  any  of  the  various  officers  to  whom  this  appli- 
cation may  be  made,  to  stop  the  progress  of  a  railroad  al- 
together.    Such  was  never  the  intention  of  the  legislature. 

It  is  no  answer  to  say  that  if  one  officer  erroneously  refuses 
to  niake  the  appointment,  application  may  be  made  to  another. 
Granting  this  to  be  so,  and  it  is  no  more  the  duty  of  the  last 
to  appoint  than  it  was  of  the  ffi'st.  And  there  is  no  more 
certainty  that  he  will  do  so,  and  if  there  is  no  remedy 
against  the  first  refusal,  there  can  be  none  as  to  the  last,  and 
the  party  may  be  left  without  remedy.  It  is  the  duty  of  each 
to  act  when  a  proper  case  is  made,  requiring  action.  One  offi- 
cer might  think  that  the  company  is  asking  too  much  ground 
for  a  depot,  or  that  it  has  made  an  injudicious  selection, 
and  that  a  de]iot  is  not  needed  at  *the  proposed  place.  [*130] 
Another  might  be  of  opinion  that  the  road  was  inju- 
diciously located,  and  i-equire  it  to  be  changed,  before  he  would 
appoint  the  commissioners  to  enable  it  to  acquire  the  jiroperty. 
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It  is  possible,  it  is  true,  that  a  company  may  abuse  the  Irnst 
reposed  in  it  and  seek  to  acquire  property  not  needed  for  the 
purposes  of  the  road  or  its  business,  but  if  such  objections  were 
listened  to,  for  the  purposes  of  vesting  in  tlie  various  ministe- 
rial officers,  whose  duty  it  is  made  to  assist  in  acquiring  the 
necessary  property  for  the  use  of  the  road,  the  right  to  deter- 
mine where  the  road  shall  be  made  or  where  a  depot  shall  be 
located,  or  how  much  land  is  wanted  for  a  wood-yard,  or  where 
a  water  tank  shall  be  erected,  a  far  greater  evil  would  result 
than  the  one  attempted  to  be  avoided.  The  legislature  had  a 
very  satisfactory  assurance  that  the  powers  granted  to  these 
corporations  would  not  be  abused  by  coercing  from  the  citizens 
more  laud  than  was  necessary  for  the  legitimate  purposes  of 
their  roads.  The  land  thus  acquired  can  only  beheld  and  used 
for  specific  purposes.  They  are  not  authorized  to  speculate  and 
traffic  in  the  land  thus  acquired,  but  can  only  hold  it  for  the  pur- 
pose of  the  railroad  and  its  business  accommodations.  With 
this  limited  right  to  hold  land,  it  was  not  to  be  supposed  that 
any  company  would  be  so  blind  to  its  own  interest  as  to  go  to 
the  expense  of  acquiring  land  which  could  be  of  no  use  to  it. 
It  would  have  been  just  as  reasonable  to  have  provided  in  the 
charter  that  the  company  should  not  throw  away  its  money 
in  any  other  useless  and  aimless  mode.  It  is  possible,  it  is  true, 
that  a  company  might,  in  disregard  of  its  duty  to  itself,  to  the 
State  and  to  individuals,  apply  to  condemn  land  which  it  did 
not  need,  and  for  purposes  other  than  those  authorized  by  the 
law.  When  such  a  case  of  bad  faith,  abuse  of  power  and  vio- 
lation of  duty  occurs,  the  law  will  readily  find  a  remedy  ade- 
quate to  the  protection  of  both  the  public  and  private  rights, 
but  we  can  see  no  pretence  of  such  a  case  here,  it  being  estab- 
lished that  the  purpose  for  which  this  land  is  sought  to  be  ac- 
quired is  such  as  is  authorized  by  the  com)\any.  Had  the 
judge  been  correct  in  his  construction  of  the  charter,  that  the 
comjiany  was  not  authorized  to  acquire  land  for  the  purposes 
for  which  this  was  sought,  then  a  case  had  not  been  ]U'esented 
which  required  him  to  act  at  all,  and  he  would  have  been  justi- 
fied, and  it  would  have  been  his  duty,  to  refuse  to  aj^point 
connnissioners.  In  pursuance  of  the  stipulation  tiled,  a  23er- 
emptory  mandamus  must  be  awarded. 

Skinner,  J.    I  do  not  understand  the  foregoing  opinion  as  ap- 
])roving  the  doctrine  contended  for  upon  the  argument, 
[*131]     that  "it  is  the  sole  province  of  the  corporation  to  de- 
termine what  property  its  exigencies  require,  and  that 
such  determination  is  conclusive  upon  the  courts.     Whether 
the  corporation  has  the  right  to  coerce  the  condemnation  of 
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the  property  sought  to  be  condemned  and  taken,  or  any  part 
thereof,  is  a  qnestion  for  judicial  determination  and  never  in- 
tended by  the  legislature  to  be  conferred  npon  the  corporation. 
The  appointment  of  commissioners,  by  the  court  or  judge,  is 
the  inception  of  the  proceeding  which  is  to  terminate  in 
final  adjudication  upon  the  rights  of  the  parties,  and  not  an 
adjudication  which  determines  those  rights,  and  in  its  nature 
is  a  ministerial  act. 

In  this  view  of  the  case  I  concur  in  the  opinicn  of  the  court. 

Manda7hus  awarded. 


The  Great  Western  E-ailroad   Company,  Appel- 
lant, V.  Andrew  J.  Thompson,  Appellee. 

A2J]}eal  from  Morgan, 

Liability  of  eailkoad  company  for  injxtiy  to  cattle. — Railroad 
companies  are  not  liable  for  injuries  to  cattle  unless  they  be  willfully  or  ma- 
licioush'  done,  or  done  under  circumstances  exhibiting:  gross  negligence. 
These  companies  are  not  bound  to  use  the  highest  possible  degree  of  care 
towards  animals  coming  in  the  way  of  their  trains. 

The  case  of  the  Chicago  and  Mississrp2)i  Eailroad  Co}H2)ang  v.  Patchin, 
in  16th  Illinois,  reterred  to  and  approved. 

The  appellee  sued  the  appellant,  in  case,  for  carelessly  and 
negligently  killing  his  horse.     Plea,  the  general  issue. 

On  the  trial  the  appellee  examined  several  witnesses,  none 
of  whom  were  present  at  the  time  of  the  casualty,  and  gave 

Cited:    20  111.  489;  17  111.  554;  39  lU.  192;  42  111.  451. 

Overruled:    46  111.  498. 

Railroads — Injuries  to  stock — Fencing  tracks. 

The  doctrine  of  the  above  ease  of  The  Great  Western  R.  R.  Co.  v.  Thomp- 
son, to  the  effect  "  that  a  railroad  company  is  not  liable  for  the  want  of  or- 
dinary care  and  diligence  in  running  its  train,  whereby  stock  upon  the  road 
is  killed,  but  only  for  wanton,  willful  or  gross  negligence,"  is  overruled.  I. 
C.  R.  R.  Co.  V.  Middlesworth,  46  111.  494, 498. 

Wliere  stock  is  killed  by  a  railroad  company  at  a  place  where  no  fence  is 
required  by  law,  the  company  is  only  liable  for  negligence,  which  must 
be  proved.'  I.  C.  R.  R.  Co.  v.  Bull,  72  111.,  537;  0.&  M.  R.  R.  Co.  t;. 
Brown,  23  111.  95;  I.  C.  R.  R.  Co.  v.  Phelps,  29  lU.  447;  I.  C.  R.  R.  Co.  v. 
Goodwin,  30  111.  117. 

The  fault  of  the  owner  does  not  excuse  negligence  on  the  part,  of  the  com- 
pany or  its  agents.  I.  C.  R.  R.  Co.  v.  Middlesworth,  46  111.  494;  T.  W.  & 
W.  Ry.  Co.  V.  Bray,  67  111.  514;  T.  W.  &  W.  Ry.  Co.  v.  McGinnis,  71  111. 
346. 

Duty  of  company  to  fence  its  tracks — LiahiJity  for  injury  to  stock  as  af- 
fected by. — See  Starr  &  C.  111.  Stat.,  Ch.  114,  T[  62,  and  numerous  authorities 
there  cited. 
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no  direct  or  conclusive  testimony  in  regard  to  it.  One  of 
these  witnesses  testified,  that  he  was  shown  the  ti*ack  of  the 
horse  that  was  killed,  and  if  so,  the  horse,  at  no  time  he  was 
runniiig,  was  more  than  thirty  feet  from  the  track  of  the  rail- 
road. 

On  the  trial  the  appellant  examined  some  three  or  four  wit- 
nesses, who  were  on  the  train  at  the  time  of  the  casualty,  who 
testified:  That  they  were  going  from  Jacksonville  to  IN^aples  ; 
that  the  horse  first  ap]^eared  some  distance  ahead  of  the  train, 
approaching  it  at  a  right  angle  from  the  south ;  that  when  he 
came  near  the  road,  and  without  crossing  it,  he  turiied  to  the 
left,  and  ran  some  distance  between  a  farm  and  the  road,  until 
he  came  to  the  timber,  and  then  turned  round  the  corner  of 
the  farm  in  a  southern  direction,  and  that  they  lost  sight  of 
him,  he  going  into  the  timber ;  that  when  the  horse 
[*132]  first  appeai-ed  the  *usual  exj:edients  of  whistling,  to 
frighten  stock  away,  and  application  of  brakes,  to 
moderate  speed,  were  resorted  to ;  that  when  the  horse  first 
appeared,  they  were  going  at  a  very  moderate  rate  of  speed  ; 
that  they  were  on  a  down  grade  and  so  continued  until  they 
came  to  a  curve,  and  at  the  steej:;est  of  the  grade,  about  a  cul- 
vert, tlie  horse  became  entangled  and  was  run  over  and  killed 
by  the  train ;  that,  after  the  horse  disappeared  in  the  timber, 
they  had  no  further  apprehension  of  trouble,  until  the  horse 
suddenly  re-appeared,  not  far  ahead  of  the  ti-ain,  approaching 
the  road  from  the  south ;  that,  as  soon  as  the  horse  was  dis- 
covered so  approaching,  the  brakes  were  applied  ;  that  he 
sprang  on  the  road  a  short  distance  ahead  of  the  train,  and, 
after  a  jump  or  two  on  the  track,  became  entangled  in  the 
culvert  and  was  run  over  and  killed.  The  witnesses  testified 
that  they  did  all  they  could,  in  the  management  of  the  train, 
to  prevent  the  casualty;  that  it  was  unavoidable,  and  that  no 
human  power  or  foresight  could  have  avoided  it;  that,  if  the 
engine  had  been  reversed  at  the  time  of  the  re-ap]iearance  of 
the  horse,  and  the  brakes  applied,  the  casualty  could  not  have 
been  avoided. 

In  behalf  of  the  appellee,  the  following  instructions  were 
given  to  the  jury,  which  were  excepted  to  by  the  counsel  for 
appellant: 

1st.  That  if  they  believe,  from  the  evidence,  that  the  horse 
of  the  ])laintili  was  killed  by  the  railway  train  of  defend- 
ant, and  that,  by  the  exercise  of  proper  care  and  diligence,  the 
agents  of  taid  company,  in  charge  of  said  train,  might  have 
prevented  said  killing,  the  said  company  are  responsible  to 
said  ])laintilf  for  the  damage   accruing ;  and   they  must  find 
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for  the  plaintiff  in  the  amount  of  the  vahie  of  the  horse  so 
killed. 

2d.  That,  if  thej  believe  from  the  evidence  that  the  agents 
of  the  company,  m  charge  of  the  train  in  question,  had  rea- 
sonable cause  to  apprehend  a  collision  with  the  horse  of  the 
plaintiff,  and  did  not  use  all  the  means  in  their  power  to  pre- 
vent the  damage  to  the  horse,  thej  must  find  for  the  plaintiff 
a  verdict  in  the  amount  of  the  value  of  the  horse  so  killed  bv 
said  train. 

In  behalf  of  the  appellant,  the  following  instructions  were 
asked : 

1st.  That  the  charge  in  the  plaintiff's  declaration  is,  that 
his  horse  was  killed  by  the  negligence  of  the  defendant's  agents, 
and  that  he  must  prove  clearly,  to  the  satisfaction  of  the  jury, 
and  by  preponderance  of  his  testimony,  that  the  horse  was  so 
killed,  before  he  is  entitled  to  recover  in  this  case. 

2nd.  That  if  the  jury  believe  the  positive  statements  of  the 
agents  of  the  defendant,  who  were  present  at  the  transaction, 
that  the  killing  of  the  plaintiff's  horse  was  the  result  of  inev- 
itable accident,  then  the  jury  must  find  a  verdict  for  the  de- 
fendant. 

*The  court  gave  the  first  instructions  asked  for  by  [*133] 
the  appellant,  and  modified  the  second  instruction  that 
they  asked,  by  striking  out  the  words  "  the  result  of  inevi- 
table accident,"  and  substituting  the  words  "  unavoidable,  and 
that  they  used  all  the  diligence  in  their  power  to  prevent  it ;" 
to  which  modification,  and  the  instruction  as  modified,  appel- 
lant, by  his  counsel,  excepted. 

The  jury  rendered  a  verdict  for  the  appellee,  and  the  appel- 
lant, by  his  counsel,  moved  to  set  aside  the  same,  and  to  grant 
a  new  trial. 

The  motion  for  a  new  trial  was  overruled,  and  the  appellant 
excepted. 

The  errors  assigned  in  the  case  are : 

1st.  That  the  court  below  erred  in  giving  the  several  in- 
structions that  were  asked  for  by  the  appellee. 

2nd.  That  the  court  below  erred  in  modifying  the  second 
instruction  that  was  asked  for  by  the  appellant. 

3rd.  That  the  court  below  erred  in  not  granting  the  motion 
for  a  new  trial. 

D.  A.  Smith,  for  Appellant. 

J.  L.  McCoNNEL,  for  Appellee. 

Scates,  C.  J.     The   instructions  given  for  defendant  here, 
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and  the  modification  of  plaintiff's  second  instniction,   were 
er]-c»neous,  and  for  wliicli  this  judgment  must  be  reversed. 

The  general  doctrine  upon  the  subject  of  care  and  neglect, 
as  laid  down  and  applied,  between  common  carriers  and  pas- 
sengers and  goods  under  their  charge,  is  not  the  doctrine  ap- 
plicable to,  and  which  governs  circumstances  like  these. 

We  gave  to  this  subject  a  very  careful  consideration,  and  a 
full  examination  of  authorities  in  the  case  of  The  Chicago  and 
Mississippi  Bailroad  Co.  v.  Patchin,  16  111.  E.  198 ;  and, 
upon  further  reflection,  are  more  contirmed  in  the  conviction 
that  the  true  rule  to  fix  the  liability  of  plaintiffs  and  establish 
the  rights  of  defendant  in  such  cases  was  there  suggested.  And 
we  must  think  it  would  promote  the  public  good  if  these  rights 
and  liabilities  were  known  and  understood. 

A  common  impression  that  railroads  are  under  the  liabilities 
of  insurance  for  persons  they  carry,  and  for  the  highest  pos- 
sible degree  of  care  towards  all  persons  and  animals  consorting 
about  the  track  and  trains,  leads  to  a  greater  degree  of  care- 
lessness in  others  than  is  compatible  with  their  own  safety  or 
the  interest  of  the  roads.  What  could  have  been  done  by  the 
comjmny  in  this  case  more  than  is  shown  to  have  been 
[*13-1]  done  by  the  record,  *  I  am  at  a  loss  to  conjecture, 
even  had  they  been  under  the  degree  of  care  sup- 
posed. If  juries  Avill  assess  damages  under  such  circumstances, 
part'es  asking  them  will  only  increase  their  misfortune  by 
adding  thereto  costs. 

There  is  nothing  in  the  record  showing  any  want  of  care  in 
the  defendant,  and  to  us  the  plaintiffs  appear  ecpially  blameless. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


Skinner,  Justice.  I^ot  having  tlie  record  before  me  for  ex- 
amination, in  connection  with  the  foregoing  opinion,  I  do  not 
feel  justified  to  dissent  from  the  judgment  of  the  court  re- 
versing the  judgment  below,  but  I  deem  it  my  duty  here  to 
enter  my  protest  against  the  doctrine  that  railroad  comjianies 
in  this  State  are  not  liable  for  injuries  done  by  them  to  stock 
upon  their  roads,  unless  they  be  willfully  and  maliciously  done, 
or  by  such  gross  negligence  as  is  equivalent  thereto. 

This  I  understand  to  be  the  rule  laid  down  in  the  case  of 
The  Chicago  and  Mississippi  Railroad  Co.  v.  Patch  in,  re- 
ferred to  and  ap])roved  in  the  foregoing  ojnnion.  I  am  aware 
that  recent  cases  may  be  found  aj>parcntly  sanctioning  this 
doctrine,  especially  in  those  States  where  by  law  the  owner  is 
a  trespasser  by  jierinitting  liis  stock  to  run  at  large  upon  the 
unenclosed  grounds  of  another. 
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By  the  settled  law  of  this  State  stock  may  laiofidly  run-and 
range  upon  imenclosed  lands,  and  I  can  find  no  satisfactory  rea- 
son for  distinguishing,  in  this  respect,  unenclosed  railroads 
from  common  highways  and  open  prairies  and  woodlands;  Tlie 
law  must  be  the  same  in  either  case.  It  can  not  be  questioned, 
that  for  willful  and  malicious  injuries  to  another's  property, 
and  for  injuiies  caused  by  such  negligence  as  evinces  a  wanton 
disregard  of  consequences,  legal  liability  universally  attaches 
to  the  party  in  the  wrong  and  causing  the  injury.  In  my 
opinion  the  law  holds  railroad  companies  to  the  same  degree 
of  care,  and  liable  for  the  same  degrees  of  negligence  in  case  of 
injuries  done  by  them  to  stock  upon  their  unenclosed  roads,  as 
in  case  of  injuries  by  individuals  to  stock  upon  the  common 
highways  and  open  lands  of  the  State  ;  and  1  can  sanction  no 
doctrine  extending  immunity  in  this  respect  to  railroad  com- 
panies not  common  to  all. 

Persons  and  corporations  must  so  use  their  property  as  to 
4o  no  unnecessary  injury  to  others,  and  the  law  is  the  same 
in  regard  to  liability  in  the  one  case  as  the  other.  I^or  am  I 
prepared  to  concede  that,  in  cases  like  the  piresent,  proof  of 
the  injury  does  not  prima  facie  establish  liability,  requiring 
explanation  in  discharge  of  s\xq\\  prima  facie  liability. 

*Railroad  com):;anies  are  common  carriers,  and  the  [*135] 
law  is  well  settled  that  in  case  of  injury  to  person  or 
property  in  the  course  of  their  transportation,  proof  of  the 
injury,  or  ordinarily  accident  or  injury,  presumes  the  fault  of 
the  common  carrier,  and  devolves  u]3on  him  the  burthen  of 
proving  the  facts  in  discharge  of  liability.  I  am  not  prepared 
to  admit  that  this  doctrine  is  not  properly  applicable  to  cases 
of  injuries  by  railroads  to  stock  upon  their  unenclosed  roads.  It 
is  a  common  principle  of  the  law  that  in  actions  for  inju- 
ries to  the  person  or  property  of  another,  which,  according  to 
the  experience  of  mankind,  are  usually  produced  by  the 
wrong  of  another,  proof  of  the  injury  presumes  the  wrong, 
and  the  party  committing  it  must  prove  his  justification.  Be- 
sides, the  facts  are  peculiarly  within  the  knowledge  of  the 
company  and  its  servants,  and  easy  of  proof  by  the  company. 
The  owner  of  the  stock  finds  them  killed  by  a  train  of  cars  and 
their  carcasses  strewn  upon  the  road,  but  the  circumstances 
attending  the  killing  he  ordinarily  knows  nothing  of,  nor  by 
whom  they  can  be  proved. 

The  law  should  afford  substantial  remedies  for  wrongs,  and 
when  men  learn  that  they  are  not  obtainable  through  the  law, 
there  is  danger  of  the  worst  of  evils :  the  resort  to  that  sup- 
posed redress  suggested  by  feelings  of  passion  and  revenge. 
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David  A.  Smith,  Administrator,  et  al.,  Appellants,  v. 
MuKRAY  McConnell  et  al.,  Appellees. 

Appeal  from  Scott. 

Bill  to  quiet  title. — The  holder  of  a  legal  title  not  in  actual  possession 
cannot,  as  a  general  rule,  maintain  a  bill  to  quiet  his  title,  and  compel  a 
relinquishment  of  adverse  claims.  Equitable  titles,  which  cannot  be  enforced 
at  law.  may  stand  differently. 

PosTiir.MOrs  children. — Posthumous  children  take  bj^  descent  with  the 
antecedent  children,  or  with  other  heirs. 

Lands  op  deceased. — The  heir  is  owner  of  the  lands  of  an  intestate  and 
the  rents  and  profits  derived  therefrom,  until  divested  by  an  order  of  sale  or 
decree  for  the  purpose  of  paying  debts. 

Same — Administrator — No  interest  in. — An  administrator  takes  no 
estate,  right,  title  or  interest  in  realty.     He  takes  only  a  power. 

An  administrator  cannot  in  equity  obtain  relief  by  the  removal  of  adverse 
apparent  titles  to  the  lands  of  his  intestate,  or  convert  an  equitable  into  a 
legal  title. 

The  facts  of  this  case,  as  tliey  appear  from  the  pleadings  and 
pi'oofs,  are  as  follows : 

In  September,  1837,  Jesse  McKee  conveyed  for  $450,  to  Mc- 

Cited:  Administrator,  powers  of,  22  111.  454;  53  111.  190;  88  111.  146;  can- 
not maintain  real  action,  39  111.  406;  ^3  111.  5C7.  Lands  descend  to  heir,  39 
111.  405;  6  Bradw.  375.  Admissibility  of  depositions,  27  111.  234.  Sale  to 
be  subject  to  incumbrances,  72  111.  283;  111  111.  337;  70  111.  403,  Holder  of 
legal  title  out  of  possession,  remedy  at  law,    66  111.  214. 

Bin  to  quiet  title— Parties— Possession.— See  Starr  &  C.  111.  Stat.  Ch.  22, 
^  50,  notes. 

Prior  to  the  act  of  1869,  to  maintain  a  bill  to  quiet  title  it  was  essential 
that  the  complainant  should  be  in,  and  the  defendant  out  of  possession.  In 
addition  to  the  above  case  of  Smith  t\  McConnell,  see  Reed  v.  Tyler,  56  111. 
288;  Barnett  r.  Cline,  60  111.  205;  Reed  r.  Reber,  62  111.  240;  Lee  v.  Rug- 
gles,  62  111.  427;  Kennedy  v.  Northup  15  111.  152;  Conway  r.  Cal)le.  37  111. 
82;.  Morris  V.  Hogle,  37  111.  153;  McFadden  ?'.  Worthington,  45  111.  363; 
Gage  V.  Abbott,  99  111.  366.  Under  the  act  of  1869,  there  are  only  two 
cases  in  which  a  party  may  file  a  bill  to  quiet  title  or  remove  a  cloud  from 
the  title  to  real  property;  first,  where  he  is  in  possession;  and,  second, 
where  he  claims  to  be  owner,  and  the  lands  in  controversy  are  unimproved 
andunoccui)ied.  Hardin  r.  Jones,  86  111.  313;  uage  r.  Abbott.  99  111.  366; 
Oakley  v.  Hurlbut,  100  111.  204;  Gage  <^.  Parker,^  103  111.  628;  Gould  v. 
Sternl.urg,  105  111.  488. 

This  rule  does  not  apply  where  the  relief  sought  is  upon  other  and  well 
estiiblished  grounds,  the  removal  of  the  cloud  being  only  an  incident  to  that 
relief.  Kennedy  r.  Northup,  15  111.  148;  Comstock  r.  Henneberrv,  66  111. 
212  ;  Moore  r.  Munn,  69  111.  591 ;  Booth  v.  Wiley,  102  111.  84.  See,  also, 
Shays  v.  Norton,  48  111.  100.  Whore  the  lands  are  improved,  and  in  pos- 
session of  the  adverse  party,  this  remedy  does  not  apply.  Hamilton  v.  Quim- 
by,  46  111.  90;  Gage  v.  Abbott,  99  lU.  366. 

\Vliere  thf;  lands  are  unoccupied,  it  must  appear  that  the  complainant  is 
legally  entitled  to  possession.    Emory  v.  Cochran,  82  111.  65. 
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Connell,  Yansyckel  and  Ormsbee,  a  piece  of  ground 
in  Naples,  *covenanting  that  lie  Avas   seized  of  an  in-     [*136] 
defeasible   estate  in  fee   simple,  that   he   had   good 
right  to  sell,  that   it  was  unencnmbsred,  and  to  warrant   and 
defend  the  title.     In  July,  1839,  Ormsbee  conveyed  his  inter- 
est in  the  property  to  McConnell  and  Yansyckel. 

In  December,  1837,  Jesse  McKee  for  §5,000  conveyed  with 
general  warranty,  certain  Naples  property  to  De^ahay  and 
died  testate  in  December,  1838,  appointing  his  brother,  Wm. 
McKee,  his  executoi-,  with  power  to  sell  real  estate  to  pay 
debts,  and  after  payment  of  debts  his  property  to  be  equally 
divided  between  his  widow  and  nephew,  the  said  Jerome  Mc- 
Kee, deceased.  "Wm.  McKee  proved  the  will  and  qualified  as 
executor. 

In  Jaly,  181:9,  McConnell  and  Yansyckel  fi^ed  a  bill  in  chan- 
cery in  the  Circuit  Court  of  Scott,  alleging  the  foregoing 
facts ;  that  Delahay  made  a  mortgage  to  one  JSTeice,  including 
one  of  the  items  of  property  conveyed  to  Delahay  as  aforesaid, 
and  that  was  estimated  in  the  conveyance  at  $150.  That  the 
mortgage  was  assigned  to  McConnell  and  Yansyckel,  and  they 
foreclosed  the  same  and  became  the  purchasers  of  the  same. 
That  at  the  time  Jesse  McKee  made  the  aforesaid  deeds,  he  had 
no  title  to  the  items  of  property  above  referred  to,  "and  the 
said  McConnell  and  Yansyckel  further  aver  that  said  land,  at 
the  time  said  McKee  sold  the  same,  belonged  to  Charles  Collins, 
and  to  no  other  person  ;  and  in  1818  the  said  Charles  Collins 
asserted  his  right  thereto,  and  said  land  never  having  been  in 
the  possession  of  said  McKee,  but  it  being  a  vacant,  unimproved 
tract  of  land,  no  actual  eviction  could  occur  against  said  com- 
plainants otherwise  than  in  this,  the  said  Collins  exercising  said 
right  as  owner  of  said  land,  sold  and  by  deed  conveyed  the  same 
to  Murray  McConnell,  who  is  now  the  owner  thereof,  having 
received  from  the  said  Collins  a  conveyance  therefor,  has  taken 
possession  thereof,  and  thereby  evicted  said  complainants." 
That  covenants  in  Jesse  McKee's  deeds  have  been  broken  and 
they  have  a  right  to  purchase  money  and  interest  out  of  his 
estate.  That  personal  estate  had  been  fully  administered  and 
ihat  certain  items  of  real  estate  that  are  in  controversy  in  this 
case  belonging  to  said  estate,  are  in  the  hands  and  possession  of 
Wm.  McKee,  as  executor.  That  the  widow  had  married  one 
Sutphen,  and  they  had  quit-claimed  their  interest  in  the  real 
estate  to  Jerome  McKee,  the  other  devisee,  who  had  died 
leaving  a  widow,  Isabella  McKee,  (no  child,)  his  father,  the  said 
AYm.  McKee,  and  his  brother  Samuel  McKee,  as  his  heirs  at 
law — against  whom  the  bill  was  exhibited  as  defendants.  An- 
swer on  oath  is  waived^  and  the  executor  is  called  upon  to  make 
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discovery  as  to  title  and  estate  of  Jesse  McKee,  deceased. 
Prayer  of  bill  for  sale  of  the  specific  items  of  prop- 
[*13T]  crtv  in  controversy  *in  this  case,  or  for  such  other  and 
fui'ther  relief  as  complainants  were  entitled  to. 
Copies  of  deeds  above  referred  to  (excepting  deed  of  Collins 
to  McConnell)  are  annexed  to  the  bill,  as  also  copy  of  will  of 
Jesse  McKee  and  probate  thereof.  Subpcena  ad  respondendum, 
served  upon  the  executor,  who  did  not  answer.  Bill  taken  j^w 
confesso  v.  him  and  co-defend  mts,  as  non-residents,  at  appear- 
ance term,  September,  1849,  and  decree  rendered  for  sale  of 
property  in  controversy  in  this  case  ;  advertised  and  sold  by 
the  master  in  chanpery  of  Scott  county,  19th  of  Novembe]-,  1819. 
All  sold  to  McConnell  except  the  sixth  item  in  master's  report, 
which  was  sold  to  John  Abbott  for  §55.  The  sale  produced 
twenty-one  and  one  half  cents  more  than  amount  of  decree,  in- 
terest and  costs.  The  master  reported  sales  and  conveyances 
to  the  next  term  of  the  court,  and  his  report  was  a]>proved  by 
the  court,  and  it  was  ordered  by  the  court  that  purchasers  have 
immediate  possession  of  the  estate  sold,  and  rents  and  profits 
from  day  of  sale. 

In  February,  1853,  appellants  exhibited  their  bill,  v.  appel- 
lees in  the  case,  stating  that  Jerome  McKee,  Sen.,  died  intestate 
in  Ohio,  in  April,  18-49.  That  at  the  time  of  his  death,  not  by 
descent  or  devise,  but  as  a  purchaser  for  a  valuable  considera- 
tion, he  was  seized  in  fee  of  the  items  of  real  estate  in 
controversy  in  this  case.  That  McConnell  and  Yansyckel  in 
July,  1819,  on  a  groundless  and  unjust  claim  against  the  estate 
of  said  deceased,  as  claiming  through  the  estate  of  Jesse 
McKee,  deceased,  filed  a  bill  v.  Wm.  McKee,  Isabella  McKee, 
and  Samuel  McKee,  as  heirs  at  law  of  the  said  Jerome  McKee, 
deceased,  and  at  the  next  term  of  tlie  court  obtained  a  decree 
by  default  for  sale  of  said  real  estate,  and  that  it  was  sold  as 
alleged  in  the  master's  rej'ort  above  referred  to.  "When  in 
fact  and  in  truth  your  complainant,  Jerome  McKee,  Jr.,  as  a 
posthumous  child  of  the  said  deceased,  and  said  Ii-abclla,  born 
15th  November,  1819,  at  the  time  of  obtaining  said  decree  is, 
and  was  to  be  regarded  as,  the  sole  heir  at  law  of  said  deceased, 
and  as  born  in  the  life  time  of  said  deceased.  That  McConnell, 
bought  the  seventh  item  of  said  real  estate  for  ^10  and  sold  it 
to  Lee  for  some  $300,  and  that  the  a])pellees  were  in  possession 
of  said  items  of  real  estate.  That  David  A.  Smith  was 
a])pointed  adnn'nistrator  of  said  deceased  in  July,  .1852,  and 
in  D^c^mber,  1852,  obtained  order  of  sale  of  said  real  estate 
to  pay  debts  of  said  deceased,  and  that  there  would  prob- 
ably be  left  a  surplus  of  said  estate  after  selling  enough 
to  pay  debts.     That  it  would  not  be  safe  or  just  to   execute 
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the  order  of  sale  while  appellees  were  in  adverse  posses- 
sion of  the  real  estate,  claiming  title  thereto,  and  if  sold 
nnder  such  circumstances  would  produce  little  or  nothing. 
That  as  far  as  appellees  or  any  of  them  had  claims 
against  the  estate  *of  Jessp  McKee,  deceased,  they  [-138] 
were  barred  by  the  statute  of  limitations  and  non- 
claim.  Prayer  of  bill  that  any  claim  of  the  appellees,  any 
or  either  of  them,  to  sell  real  estate,  be  vacated  for  protection 
of  sale  under  order  and  for  ultimate  benefit  of  Jerome  McKee, 
junior,  as  to  any  surplus  not  sold,  and  that  appellees  give 
possession  of  lands  when  sold,  and  for  general  and  alternative 
relief. 

John  Lee  answers  that  he  was  purchaser  for  valuable  con- 
sideration of  McConnell  of  eighty  acres  of  wild  land,  went 
into  possession  of  it  and  improved  it,  and  claims  to  be  re- 
imbursed for  his  improvements  if  his  title  fails.  Relies  upon 
proceedings  and  decree  at  suit  of  McCoimell  and  Yansyckel 
above  referred  to — as  in  full  force  and  a  bar  to  this  suit.  That 
Jerome  McKee,  senior,  had  no  other  title  or  claim  to  the  land 
in  controversy  than  as  devisee  of  Jesse  McKee,  deceased. 
That  in  the  suit  of  McConnell  and  Yansyckel  to  sell  the  lands, 
Wm.  McKee  as  executor  was  the  only  necessary  defendant, 
and  that  Jerome  McKee,  junior,  as  posthumous  child  of 
his  father,  is  bound  by  the  decree  in  that  case — that  no  such 
person  as  the  posthumous  child  was  ever  heard  of  until  this 
suit  was  brouo;ht.  That  Wm.  McKee  as  executor  advised  and 
encouraged  the  institution  of  the  suit  of  McConnell  and 
Yansyckel,  and  before  it  was  commenced  told  the  complainants 
that  Jerome  McKee  had  died  without  child.  That  Isabella 
McKee  being  entitled  to  dower  in  the  lands,  is  a  necessary 
party  to  the  suit,  and  it  ought  to  be  dismissed  because  she  is 
not  party.  That  bill  ought  to  be  dismissed  for  multifari- 
ousness, as  to  parties  and  objects  of  the  bill.  Denies  that 
Smith,  as  administrator,  had  authority  to  file  bill  to  quiet 
title  to  the  land,  or  has  obtained  any  proper  order  to  sell 
land — says  that  his  letters  of  administration  were  obtained 
by  fraud — that  the  whole  of  the  proceedings  are  fraudulent 
and  void — and  makes  exhibits  of  proceedings  of  County 
Court  of  Scott,  granting  administration  to  Smith,  allowing 
claims  against  estate  on  notice — order  of  sale  of  real  estate. 

McConnell  files  plea  in  bar,  setting  out  record  and  pro- 
ceedings at  suit  of  himself  and  Yansyckel  above  set  forth,  and 
saying  that  the  same  rights  were  settled  in  that  case  that  ai-e 
sought  to  be  relitigated  in  this  case. 

Keplication  was  filed  to  the  foregoing  answer  and  plea, 

Yansyckel  filed  demurrer  assigning  six  causes  specially. 
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Stipulation  was  eutered  into  as  to  certain  facts,  April 
terra,  1855,  cause  to  be  heard  in  vacation,  and  was  heard 
October  terra,  1855,  on  sarae  stipnktion  and  four  deeds. 
1st,  Snt{)hen  and  wife  qnit-claira  deed  to  Jerorae  McKee,  1st 
of  January,  1818.  2nd,  Deed  of  sarae  date,  to  same,  by  "Wm. 
McKee,  executor,  conveying  sarae  property  de- 
[*130J  scribed  in  lirst  deed,  in  *consideration  of  Jerorae 
McKee  making  his  note  at  one  day's  date  to  "Wm. 
McKee  for  $2,400,  balance  due  executor  from  estate  of  Jesse 
JMcKee,  deceased.  3rd,  Quit-c]aim  deed,  July,  1818, 
McConnell  to  Jerorae  McKee  for  one  of  the  items  of  property 
in  controversy.  4th,  General  warranty  deed  of  sarae  date,  to 
sarae,  McConnell  and  Yansyckel  and  wives  for  8150  for  part 
of  another  of  the  items  of  property  in  controversy  in  this  case. 

Decree  dismisses  bill  absolutely  as  to  ajopellant  Smith,  and 
without  prejudice  as  to  appellant  McKee. 

Errors  assigned  by  appellants  severally  : 

1st.     That  court  below  dismissed  bill. 

2nd.  That  court  below  did  not  grant  relief  specifically 
asked  in  the  bill. 

3rd.  That  court  below  did  not  decree  account  of  rents  and 
profits  allowing  for  improvements,  if  any. 

D.  A.  Smith,  for  Appellants. 

M.  McConnell,  for  Appellees. 

SoATES,  C.  J.  The  decree  should  be  affirmed.  The  court 
have,  in  Alton  Marine  and  Fire  Insurance  Co.  v.  Buch- 
master  et  al.^  13  111.  R.  205,  sanctioned  the  doctrine  laid  down 
in  the  Trustees  of  Louisville  v.  Gray^  1  Lift.  R.  147;  and 
Harris  Y.  Smith,  &c.,  2  Dana  R.  10,  that "  the  holder  of  a 
legal  title  not  in  actual  possession,  cannot,  as  a  general  rule, 
maintain  a  bill  to  quiet  his  title,  and  to  compel  a  relinquish- 
ment of  adverse  claims."  JViven  v.  Belhiap,  2  John.  R.  573. 
"  The  reason  why  the  party  out  of  possession  can  not  main- 
tain such  a  bill,  is,  that  he  may  bring  an  action  at  law  to  test  his 
title,  which  ordinarily,  a  party  in  possession  cannot  do ;  such 
a  bill  is  only  entertained  by  a  court  of  equity,  because  the 
party  is  not  in  a  position  to  force  the  holder  of,  or  one  claim- 
ing to  defend  under,  the  adverse  title,  into  a  court  of  law  to 
contest  its  validity  ;  and  this,  as  a  general  rule,  is  the  test  to 
which  a  court  of  equity  will  look  to  determine  whether  the 
necessity  of  the  case  requires  its  interference."  13  Ill.R.  205. 
And  the  question  in  2  Dana  R.  10  was  regarded  as  one  of 
jurisdiction. 
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But  the  reason  of  the  rule,  as  thus  laid  down,  is  applicable 
to  legal  titles  in  persons  ont  of  possession,  and  would  not  em- 
brace mere  equitable  titles,  which  could  not  be  asserted  at  law. 
Though  bills  may  be  brought,  sometimes,  before  establishing 
complainant's  rights,  at  law,  they  are  entertained  with  great 
caution,  even  on  behalf  of  persons  in  possession,  when  there  is 
no  such  disturbance  of  the  right  or  possession  as 
will  enable  the  *party  to  maintain  his  action  at  law.  [*140] 
1  Litt.  R.  147.  See  1  Atk.  R.  284 ;  2  Atk.  R.  484 ; 
Free.  Ch.  531. 

This  case  presents  no  such  grounds.  The  heir  is  out  of  pos- 
session and  the  defendants  in,  and  the  courts-  of  law  are  not 
only  oj)en,  but  competent  to  try  his  title,  w^hich  is  a  legal  one. 
Upon  a  recovery  by  him  at  law,  under  our  statute  for  bring- 
ing ejectments,  under  which  the  real  title  may  be  put  in  issue 
and  determined,  no  apparent  ground  of  equitable  jurisdiction 
or  interference  would  remain,  not  even  in  the  shape  of  a  cloud, 
upon  the  title. 

The  question  involved  seems  to  be  one  of  a  simple,  naked 
succession  by  descent  being  cut  off  by  a  decree  and  sale  in  a 
proceeding  in  equity  against  those  alone  who  would  have  been 
heirs  of  the  same  intestate,  had  not  this  posthumous  child  been 
born  in  due  time,  together  wnth  the  executor  of  the  testator, 
from  whom  the  intestate  took  hj  devise. 

Our  Statute  of  Wills  (Rev.  Stat.  '45,  p.  547,  Sec.  54)  has  ex- 
pressly provided  for  such  a  case,  and  that  they  shall  take  "in  all 
respects  as  though  he,  she,  or  they  had  he.en  horn  in  the  Ufe- 
tirne  of  the  intestate."  An  analogous  statute  (10  and  11  Wm. 
3,  Cap.  16)  was  passed  in  England,  providing  that  posthumous 
children  should  take  estates  limited  in  remainder,  under  mar- 
riage or  other  settlements. 

In  Beeve  v.  Long,  1  Atk.  R.  227,  the  House  of  Lords,  revers- 
ing the  judgment  of  the  Court  of  King's  Bench,  held  that  a 
posthumous  child  could  take  a  contingent  remainder  limited 
under  an  executory  devise  in  a  will.  This  case  was  before  the 
statute  of  William  Third.  And  tradition  gives  as  a  reason  for 
omitting  such  devises  in  the  statute,  that  the  Lords  were  un- 
willing to  throw  thereby  a  doubt  upon  the  correctness  of  their 
own  decision,  with  which  the  judges  were  much  dissatisfied, 
and  blamed  the  judge  who  tried  the  cause  for  suffering  a 
special  verdict  to  be  found.  Id.  Butler's  note  to  Coke  Litt. 
p.  298. 

It  is  said  there  is  no  ground  for  a  distinction  under  the 
statute  between  executory  devises  and  marriage  and  other  set- 
tlements. BuUer  JS'is.  Pri.  p.  105  ;  and  in  Boe  v.  Quartly,  1 
Term  R.  634,  it  seems  to   have  been   taken  for  granted  that 
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executory  devises  were  witliin  the  statute.  This  case,  among 
otliers,  was  cited  and  approved  in  Thellusson  v.  Woodfoyxl, 
11  Ves.  Jr.  II.  1-10,  and  the  court  sustained  an  executory  de- 
vise dependent  u[)on  nine  lives  in  being,  and  the  survivor  of 
them.  And  although  it  was  the  manifest  intention  of  the 
testator  to  prevent  the  alienation  of  the  property  as  long  as  he 
could,  and  provide  for  an  accumulation  of  rents  and  profits 
during  the  same  period,  yet,  as  much  as  the  law  abhors 
]ierpetuities — and  judges  ^set  their  faces  against 
[*111]  *them — -it  was  held  that  the  period  of  gestation 
might  be  counted  as  a  life,  in  being  both  at  the  j  be- 
ginning and  the  end  of  the  nine  lives  ;  thus  doubling  the  period 
of  gestation,  and  treating  each  child  enveiitre  sa  onere.,  at  the 
beginning  and  at  the  end  of  the  lives,  upon  which  the  execu- 
tory limitation  depended  for  vesting,  as  a  life  in  being,  suffi- 
cient to  sustain  it.  Many  decisions  are  reviewed  in  it,  and  all 
of  which  fully  sustain  the  position  that  such  a  posthumous 
child  is  not  only  capable  of  taking  himself,  but  is  such  a  life 
in  being  as  will  support  a  contingent  remainder  under  an 
executory  devise  by  will,  and  a  contingent  remainder  limited 
by  marriage  or  other  settlements.  See  Love  v.  Wynhmn^  1 
Mod.  K.  50 ;  Scatterwood  v.  Edge,  1  Salk.  E.  229 ;  Ilumler- 
to)i  V.  Ilmnherton,  1  P.  Wms.  E.  332  ;  Sheffield  v.  Lord  Or- 
rery, 3  Atk.  E.  282;  Gurriall  v.  Wood,  Wiiles  E.  211 ;  Rob- 
inson V.  Uardeastle,  2  Bro.  C.  C.  30 ;  Loddington  v.  Lvime,  1 
Ld.  Eaym.  E.  207  ;  Northey  v.  Strange,  1  P.  Wms.  E.  310  ; 
JBurdei  v.  LLopegood,  id.  486 ;  Beale  v.  Beale,  id.  244  ;  Wal- 
lace V.  Llodgson,  2  Atk.  E.  117;  Basset  v.  Basset,  3  Atk.  E. 
2(>3 ;  Gulliver  v.  WicJcet,  3  Wils.  E.  105 ;  Doe  v.  Lancashire,  5 
Term  E.  49  ;  Doe  v.  Clarle,  2  II.  Black  E.  399  ;  Long  v. 
BlacTiall,  3  Term  E.  480 ;  7  Term  E.  100  ;  TLarrison  v. 
LLirrison,  stated  from  register  book,  4  Ves.  Jr.  E.  338. 

It  is  said  in  11  Ves.  Jr.  E.  140,  by  Baron  Macdonald,  argu- 
endo, that  the  rule  is  otherwise  in  case  of  descent,  and  which 
is  strongly  implied  by  our  statute  as  amendatory  of  the  com- 
mon law  ;  yet,  whether  we  could  or  not  derive  the  ride  from 
the  common  law,  which  held  it  criminal  to  dot  troy  such  a  life, 
we  have  it  ex]iressly  given  by  statute,  and  the  minor  ]ilaintitf 
falls  clearly  within  it.  The  same  rule  was  sustained  as  to  de- 
vises in  New  York,  without  a  statute.  Stedfast  v.  Nicoll,  3 
John.  Cas.  18.  The  American  law  is  so  sunnned  up  by  Mr. 
Ililliard,  both  by  descent  and  limitations.  1  Ililliard  on  Eeal 
Prop.,  Cap.  45,  p.  521.     See  4  Kent  Com.  248. 

It  has  been  held  repeatedly  by  this  coUrt  that  the  lands  of 
one  dying  intestate  descend  to  the  heir ;  and  although  it  is 
subject  to  the  payment  of  debts,  and  may  afterwards  be  di- 
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vested  by  decree  and  sale  of  the  administrator,  tlie  heir  is 
nevertheless  owner,  and  entitled  to  the  rents  and  prolits  in 
the  meantime.  The  administrator,  therefore,  takes  neither 
an  estate,  title  or  interest  in  the  realty ;  not  even  so  much  as 
to  make  judgments  for  debts  against  the  estate  absolutely 
binding  by  privity,  as  against  the  heir  and  the  land  on  an  ap- 
plication to  sell  10  pay  the  debts.  Stone  et  al.  v.  Wood,  adm'r, 
16  m.  R.  177.  The  administrator,  therefore,  takes  a  power, 
and  not  an  interest.  'No  argument  supjDorted  by  analogy  to 
settled  principles,  and  no  authority  or  decision  was 
shown,  which  would  enable  an  administrator  to  *sup-  [*142] 
port  any  possessory  or  real  action,  in  law  or  equity, 
for  the  recovery  or  maintenance  of  possession  or  title  ;  or  to 
clear  up  and  vindicate  title  from  clouds  from  adverse  claims. 
A  very  forcible  argument  was  offered  to  show  how  bene- 
ficial it  might  be  to  so  change  the  law  as  to  allow  administra- 
tors to  do  so,  for  the  purpose  of  preventing  sacrifices  by  sell- 
ing under  such  circumstances  of  suspicion  upon  the  title,  since 
they  have  power  to  dispose  of  the  whole  fee.  The  object  is 
a  worthy  and  meritorious  one,  well  calculated  to  ]Dromote  the 
interests  of  both  creditors  and  heirs.  And  had  the  heir  filed 
his  bill  to  enjoin  a  sale  by  the  administrator  at  a  sacrifice,  un- 
til he  could  remove  such  depreciating  influences  with  a  lona 
fide  offer,  with  convenient  speed  to  do  so,  a  much  stronger 
ground  for  equitable  interposition  would  have  been  presented. 
The  law  does  not  afford  rc^h-ess,  literally,  as  broad  as  its  theory 
and  maxims.  Every  possible  damnification  is  not  a  legal  in- 
jury. So  it  was  lield  in  Burnajp  v.  Deiuiis,  3  Scam.  R.  478, 
that  where  a  public  sale  of  personalty  by  an  administrator  was 
prevented  by  threats  to  prosecute  and  litigate  with  any  per- 
son who  should  purchase,  no  action  was  maintainable.  The 
doctrine  of  slander  of  title  does  not  embrace  personalty,  and 
administrators  can  not  maintain  such  action  in  respect  of  the 
realty.  I  am  of  opinion  that  an  administrator's  rights  and 
powers  in  this  respect  are  no  broader  than  his  duties  ;  and  they 
are  limited  to  the  sale  of  the  title  and  estate  of  the  intestate 
and  the  due  administration  of  the  proceeds. 

Decree  affirmed. 

Skinner,  J.  I  do  not  assent  to  the  doctrine  that  an  admin- 
ist]-ator  whose  duty  it  may  be,  for  want  of  personal  estate,  to 
sell  under  autliority  of  law  the  real  estate  of  his  intestate  to 
pay  debts,  can  not  in  equity  obtain  relief  by  the  removal  of 
adverse  apparent  titles,  or  by  the  conversion  of  an  equitable 
into  a  legal  title.     This  may  be,  and  often  is,  necessary  to  avoid 
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sacrifice  of  the  estate ;  and  to  deny  it,  would  often  defeat  tlie 
very  object  of  the  sale — the  conversion  of  the  estate  at  its  full 
value  into  money  for  the  payment  of  debts. 
I  concur  in  affirmino-  the  decree. 


[*143] 


*Oliver  W.  Browning,  Plaintiff  in  Error, 
V.  The  City  of  Springfield,  Defendant  in 
Error. 

Error  to  Sangamon. 

An  action  for  damages  resulting  from  negligence  will  lie'against  a  munic- 
ipal corporation,  if  the  duty  to  make  repairs  is  fully  declared,  and  adequate 
means  are  put  within  the  power  of  the  corporation  to  perform  the  duty. 

Beowning  brought  his  action  in  damages  against  the  City 
of  S])ringiield,  alleging  that  it  was  the  duty  of  the  city  to  keep 
a  certain  street  in  repair,  which  duty  had  been  neglected  ;  in 

Cited:  42  111.  507:  49  111.  479;  54  III.  86;  53  111.  408;  65  111.  349,  350? 
60111.323;  61  111.  161. 

LiabiJitij  of  'niumcipal  coriwrations  for  admages  arising  from  negligence. 

An  important  case  on  this  subject  is  that  of  Barnes  r.  District  of  Columbia, 
91  U.  S.  540,  in  which  it  is  said  that  the  authorities  establishing  the  doctrine 
"that  a  city  is  responsible  for  its  mere  negligence  are  so  numerous  and  so 
well  considered  that  the  law  must  be  deemed  to  be  settled  ir,  accordance  Avith 
them,"  per  Hunt  J.,  citing  large  number  of  authorities.  Justices  Field, 
Bradley,  Swayne  and  Strong  dissented,  Mr.  Justice  Field  saying,  "I  do  not 
think  the  District  of  Columbia  should  be  held  responsible  for  the  neglect  and 
omissions  of  othcers  whom  it  has  no  power  to  select  or  control."  See  Sauls- 
bury  r.  Ithaca,  94  N.  Y.  27;  Aston  v.  McClure,  102  Pa.  St.  322;  Bunch  v. 
Edenton,  90  N.  C.  431:  Knoxville  v.  Bell,  12  Lea  (Tenn.),  157;  Eudora  v. 
Miller,  30  Kan.  494;  Chicago  r.  Schmidt,  107  111.  186;  Cartright  v.  Belmont, 
58  Wis.  370;  Delger  v.  St.  Paul,  14  Fed.  R.  567;  Halpin  v.  Kansas.  76  Mo. 
335;    Grove  v.  Kansas,  75  Mo.  672. 

A  municipal  corporation  is  not  an  insurer  against  accidents  upon  its  streets. 
To  make  it  liable  there  must  have  been  negligence.  Mullen  r.  Rutland,  55 
Vt.  77;  Scrantonv.  Hill,  102  Pa.  St.  378;  Moss  r.  Burlington.  60  la.  438; 
Rockford  r.  Hildebrand,  61  111.  155;  Smith  r.  St.  Joseph,  45  Mo.  449; 
Seward  r.  Milford,  21  Wis.  485;  Williams  v.  Clinton.  28  Conn.  264;  Spauld- 
ing  r.  Winslow,  74  ]\Ie.  528;  Urquhart  r.  Ogdensburg.  91  N.  Y.  67;  I\lpdina 
V.  Perkins,  48  Mich.  67 ;  Hill  r.  Fond  du  Lac,  .56  Wis.  242;  Smyth  r.  Bangor, 
72  Me.  249;  Daily  r.  Worcester,  131  Mass.  452;  Owen  r.  Chicago,  10  111. 
App.  405. 

It  is  usually  held  that  quasi  corporations,  as  counties,  are  not  liable  for 
the  neglect  of  their  officers  as  to  highwavs,  unless  such  liablitv  be  imposed  by 
.stitute.  Sopor  r.  Henry  Co.,  26  la.  264;  Eastman  r.  Meredith.  36  N.  H. 
284;  Chids(>y  ?'.  Canton,  17  Conn.  475;  Yeager  r.  Tippecanoe,  81  Ind.  46; 
Altnow  V.  Sibley,  30  Minn.  186;  Ensign  r.  Livingston  Co.  Supervis-ors,  25 
Hun,  20. 

See  Tranter  v.  Sacramento,  61  Cal.  271. 
lo6 


DECEMBER  TEEM,  1855.  143 

Browning'  v.  The  City  of  Springfield, 

consequence  thereof  he  had  fal]en  and  hroken  his  leg.  To 
this  action  the  city  interposed  a  demurrer.  The  demurrer  by 
consent  was  sustained  by  Davis,  Judge,  presiding,  at  J^oveiu- 
ber  term,  1850,  of  the  Sangamon  Circuit  Court. 

Lincoln  and  Herndon,  for  Plaintiff  in  Error. 

Stuaet  and  Edwards,  and  W.  J.  Black,  for  Defendant  in 
Error. 

ScATES,  C.  J.  The  case  is  one  for  negligence  in  not  repair- 
ing the  streets ;  and  may  be  distinguishable  from  a  case  for 
carelessness,  negligence  or  nnskillfulness  in  the  maimer  of 
doing  work,  or  making  repairs.  Parties  might  be  liable  civ- 
illy for  private  damage  for  the  latter,  who  were  not  so  liable 
for  the  former.  Corporations  like  individuals  are  liable  for 
the  negligent,  unskillful  acts  of  their  servants  and  agents,  in 
the  performance  of  their  work  in  such  manner  as  to  injure 
the  property  of  others.  Sic  utere  tuo  noti  alienas  Icedas,  is 
app")licable  to  all,  and  should  afford  practical  redress  against  a 
certain  class  of  injuries  to  others,  arising  from  the  manner  in 
which  we  enjoy  and  exercise  our  rights  over  our  own  prop- 
erty. It  is  broadly  laid  down  and  applied  in  the  The  Mayor, 
(&c.,  New  York  v.  BoAley,  2  Denio  R.  439,  for  the  nnskillful 
and  insntficient  manner  of  building  the  dam  on  Croton  river, 
for  tlie  water  works  of  the  city,  though  the  city  had  a  discre- 
tion whether  the  dam  should  be  built.  McGomhs  v.  The 
Town  Council  of  Akron,  15  Ohio  R.  474,  held  a  still  broader 
rule  and  fixed  the  liability  for  an  injury  to  a  house  from 
grading  a  street,  where  there  was  neither  negligence  or 
malice. 

The  case  of  Russell  et  al.  v.  The  men  dwelling  in  the 
County  of  Devon,  2  Term  R.  671,  has  settled  'that  the  inhab- 
itants of  a  county  are  not  liable  to  a  civil  action  for  injuries 
occasioned  by  want  of  rejiairs  of  a  bridge  ;  although 
the  county  was  required  *to  make  the  repairs.  And  [*144] 
it  was  put  up)on  the  footing  that  the  common  law 
afforded  no  remedy  in  such  a  case. 

This  has  since  been  extended  by  decisions  in  this  country  to 
counties,  overseers  of  highways,  commissioners  of  highways 
and  towns,  and  the  case  of  Russell  et  al.  v.  The  Men  of  De- 
von, has  been  invariably  referred  to  to  show  there  was  no 
civil  remedy  at  the  common  law.  Mower  v.  Leicester,  9  Mass. 
R.  250  ;  Riddle  v.  The  Proprietors  of  Locks  and  Canals  on 
Merrimack  River,  7  Mass.  R.  169  ;  Larnum  v.  The  Town  of 
Concord,  2   K.  Hamp.   R.    392 ;  Hedges  v.   The    County  of 
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Iladwon,  1  Gil.  E.  568;  Bartlett  v.,  Crozier,  17  John.  R. 
440  ;  J^lorey  v.  The  Town  of  Newfane,  8  Barb.  S.  C.  R. 
64B. 

These  decisions  are  doubtless  all  correct,  but  the  reason  upon 
which  they  are  founded  is  not  to  be  found  in  the  case  of  Rus- 
sell et  al.  V.  The  Men  of  Devon.  As  a  general  rule  at  the 
common  law  the  counties  were  charged  with  the  duty  of  re- 
pairing highways  and  bridges,  unless  other  parishes,  boroughs, 
or  cor])orate  bodies  were  liable  by  prescription  or  statute. 
The  People  ex  rel.  Roes  et  al.  v.  Canal  Trustees,  14  111.  R. 
402,  But  this  liability  with  us  is  one  of  imperfect  obligation, 
because  the  duty  is  not  absolute,  nor  the  means  of  performing 
it  unlimited.  The  county,  to  a  great  extent,  exercises  a  dis-i 
cretion  in  building  and  repairing  bridges,  and  in  opening  and 
discontinuing  highways.  Ibidem.  Besides  a  want  of  perfect 
and  full  powers  in  counties,  supervisors  and  other  puiblic 
officers  charged  with  these  duties,  adequate  to  raise  the  neces- 
sary means,  and  a  discretion  to  judge  of  the  time,  palace,  man- 
ner and  amount  required,  they  are  corporations  or  quasi 
corporations,  and  officers  involuntarily  charged  with  duties 
appertaining  alone  to  the  public  ;  and  exercise  subordinate  min- 
isterial functions  in  the  discharge  of  fixed  and  prescribed 
duties.  They  are  criminally  liable  for  neglect,  by  information 
or  indictment,  to  fine  ;  and  to  this  only  to  the  extent  of  the 
means  placed  under  their  control.  Bartlett  v.  Crozier,  IT 
John.  R.  438  ;  The  People  v.  Adsit  et  al.,  2  Hill  R.  619 ; 
People  \.  Commissioners  of  Hiqhways  of  Hudson,  7  Wend. 
474;  Morey  v.  The  Town  of  New  fane,  8  Barb.  S.  C.  R.  646; 
Earlier  v.  Loomis,  6  Hill  R.  464 ;  Lynn  v.  Adams.,  2  Carter 
R.  143.  While  this  obligation  is  perfect  with  respect  to  the 
duty  prescribed,  and  the  liability  criminally  is  reciprocal  for 
its  breach,  yet  in  the  sense  and  view  of  a  private  civil  remedy 
by  suit  for  damages  for  its  neglect,  its  obligation  is  imperfect 
upon  these  mere  jniblic  agents  or  officers,  whenever  the  power 
and  means  are  wanting,  and  the  duty  is  not  clear,  specific  and 
complete.  I  speak  of  non-feasance,  for  there  might  be  liabil- 
ity for  malf  en  sauce,  when  none  would  arise  civilly  for  neglect. 
But  this  class  of  public  agents,  and  this  class  of  pow- 
[*145]  ers  and  duties,  are  not  *to  be  confounded  with  anoth- 
er, whether  individual  or  corporate,  possessing  ample 
and  full  powers  and  means,  and  charged  with  a  full,  specific 
and  couijilete  duty.  Such  are  liable  for  injuries  arising  from 
omissions  of  duty,  and,  like  individuals,  for  a  careless,  negligent 
and  unskillful  ]>erformance. 

This  shows  the  true  distinction  between  the  two  classes  of 
cases:  where  the  duty  is  clear,  specificand  complete,  but  where 
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the  means  may  not  be  adequate,  and  those  cases  where  both  are 
complete.  In  the  former  the  obhgation  is  imperfect, — that  is, 
there  is  no  civil  liability ;  in  the  latter  there  is  a  perfect  obli- 
gation and  a  civil  liability  for  neglect  in  all  cases  of  special 
private  damage. 

A  short  review  of  cases  of  this  latter  class  may 'clear  the  sub- 
ject of  apparent  difficulty  by  confounding  them.  By  immemo- 
rial usage  the  corporation  of  Lynn  Regis  were  bound  to  re]:air 
a  certain  creek,  for  want  of  which  Tui'ner  was  compelled  "  to 
carry  his  corn  round  about,"  without  alleging  other  special 
damages.  Held,  that  the  action  would  lie  ;  "  it  might  be  the 
very  condition  and  terms  of  their  creation  and  charter."  T/ie 
Mai/or  of  Lynn  v.  Turner^  Cowp.  E.  86.  In  The  Mayor  of 
Lyme  Regis  v.  Henley,  1  Bingh.  N.  C.  222,  (27  Eng.  C.  L.  R. 
366)  in  the  House  of  Lords,  special  damages  were  laid.  The 
action  was  sustained  upon  the  ground  that  the  charter  iinjiosed 
the  duty  of  repairing  the  buildings,  banks,  sea-shores,  and  all 
other  mounds  and  ditches,  the  pier-quay  or  the  cob,  ifec.  Cer- 
tain farm  rents  due  from  the  corporation  were  remitted  ;  lib- 
erty to  dig  stone,  and  other  means  of  performing  the  duties 
enjoined,  were  conferred  upon  the  corporation. 

Park,  J.,  in  delivering  the  opinion  of  the  judges,  lays  down 
certain  predicates  which  test  the  question,  and  when  they  all 
exist  the  civil  action  will  lie. 

First,  It  must  appear  that  the  corporation  is  under  a  legal 
obligation  to  repair  the  place  in  question; 

Second,  That  such  obligation  is  matter  of  so  general  and 
public  concern  that  an  indictment  would  lie  against  the  corpo- 
ration for  non-repair; 

Third,  That  the  place  is  out  of  repair  ;  and  lastly,  that  the 
plaintiff  has  sustained  some  peculiar  damages  beyond  the  rest 
of  the  subjects. 

The  doubt  arose  upon  the  first  and  second  requisites.  The 
duty  to  repair  arose  as  a  condition  of  the  charter  with  the 
privileges  and  means  conferred,  and  which  were  accepted.  Up- 
on the  same  principle  in  Hutson  v.  The  City  of  New  Yorlc,  5 
Sandf.  E.  296,  the  city  was  held  liable  for  damages  occasioned 
by  the  non-repair  of  a  street ;  and  in  construing  the  lT5th  Sec- 
tion of  the  general  act  relating  to  the  city  of  ]!^ew 
York,  a  ^phraseology  merely  permissive  was  held  to  [*146] 
be  peremptory  in  imposing  the  duty  of  repair.  The 
Mayor,  &c.,  New  York,  v.  Furze,  3  Hill  R.  612. 

This  was  applied  to  the  negligence  of  persons  employed  by 
the  officers  of  the  corporation  in  repairing  sewers,  in  Lloyd 
V.  The  Mayor,  &c.,  City  of  New  y^ork,  1  Selden  R.  369.  And 
again  in  Pennsylvania,  in   Pittsburgh  City  v.  Grier,  22  Penn. 
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State  R.  63,  for  allowing  pig  iron  to  lie  on  the  wliarf,  contrary 
to  tlioir  own  ordinances,  by  means  of  which  a  steamer  Avas 
lost.  The  city  of  Madison  was  made  liable  for  damage  done  a 
tanyard,  &c.,  by  the  negligence  or  unskillfulness  of  agents  of 
the  city  in  the  construction  of  a  cnlvert  and  embankment  across 
a  certain  run  or  brook  in  the  public  street.  Ross  v.  The  City  of 
3Iadison,  1  Carter  R.  281.  McCombsv.  Toivn  Council  ofAJcron, 
15  Ohio  R.  474,  is  another  and  strong  instance  of  liability 
for  work  done  in  a  negligent  manner.  In  Massachusetts, 
Maine,  Vermont  and  New  Hampshire  express  provision  is 
made  by  statute  for  a  recovery  of  civil  damages.  Fariium  v. 
The  Town  of  Concord,  2  N.  Hamjx  R.  392  ;  Brady  v.  The 
City  of  Lowell,  3  Cush.  R.  124 ;  Mower  v.  Leicester^  9  Mass. 
R.  250 ;  Co})b  v.  Standish,  14  Maine  R.  198 ;  Johnson  v. 
White-field,  18  Maine  R.  286  ;  Eice  v.  Montpelier,  19  Ver- 
mont R.  474 ;  Baxter  v.  Wenooski  Turnjpike  Co.,  22  Vermont 
R.  121.  It  is  true  that  in  this  last  case,  and  in  Mower  v. 
Leicester,  above,  the  courts  say  that  no  action  lay  at  common 
law,  but  both  vouch,  Russell  et  al.  v.  The  Men  of  Devon^ 
which  does  not  support  that  position,  but  only  decides  that  the 
action  will  not  lie  against  the  inhabitants  of  the  county.  The 
argument  of  the  court  in  that  case  shows  that  the  action  did 
not  lie,  and  would  not  against  the  county  itself,  had  it  been  a 
corporation  capable  of  being  sued.  But  the  reason  for  it  does 
not  appear  to  be  so  much  the  want  of  a  statutory  provision  as 
the  existence  of  facts  showing  the  county  possessed  of  powers 
and  means,  and  expressly  recpiiring  the  specilic  duty  ;  as  was 
shown  against  the  corporation  of  Lyme  Regis,  and  in  the  sev- 
eral cases  against  the  city  of  New  York,  all  of  which  were  cases 
of  mere  neglect  to  repair  ;  as  was  also  the  case  of  the  mayor 
of  Lynn  Regis.  The  simple  deduction  which  may  be  drawn 
from  the  cases',  is,  that  where  a  specific  duty  to  repair  is  fully 
and  completely  enjoined,  and  full  and  adequate  powers  and 
means  are  pirovided  or  put  within  the  power  of  the  ]^erson  or 
corporation  to  pirovide,  the  obligation  is  perfect,  and  liability 
for  neglect  is  reciprocal  for  the  special  damages  occasioned 
by  it.  The  same  rule  is  adopted  in  Alabama  and  Florida. 
24  Alab.  R.  112  ;  3  Florida  R.  19. 

A]>])ly  these  principles  to  the  case  before  ns.  We 
[*147]  judicially  *notice  the  public  charter  of  the  city  and  its 
provisions, and  in  them  we  find  the  duty  imposed  as  a 
matter  of  public  law,  as  alleged  in  the  declaration.  Acts, 
1839,  p.  9,  Art.  5,  Sees.  9, 10.  In  the  same  article  power  is 
given  to  levy  a  tax  of  one-half  per  cent,  per  annum  on  all  tax- 
able property  in  the  city,  (Sec.  1,)  to  license  and  tax  auction- 
eers and  other  detilers,  (Sec.  17,)  hacks,  carriages,  etc.,  (Sec. 
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18,)  tippling  liouses,  (Sec.  21,)  to  impose  fines,  &c.,  (Sec.  S-t,) 
with  various  other  powers  usuallj  granted  to  cities,  including 
that  of  condemning  private  property  for  public  use,  in  opening, 
widening,  or  altering  streets,  lanes,  avenues  and  alleys,  (Art. 
7,  Sec.  1,)  and  a  power  to  tax  owners  of  lots  for  grading  and 
paving  sidewalks,  and  lighting  streets,  &c.  (Sec.  6.) 

All  public  property  of  the  city  is  vested  in  the  corporation, 
with  "power  to  cause  all  male  inhabitants  of  twenty-one  years 
to  work  three  days  on  the  streets.  (Art.  8,  Sec.  2.)  And  in 
addition,  the  inhabitants  are  exempted  from  work  on  roads 
outside  the  city  limits,  and  from  taxes  for  that  purpose,  and 
from  all  county  tax  on  personalty.  The  city  is  required  to 
support  its  paupers,  and  pay  the  court  and  jail  expenses  of 
those  committing  crime  within  the  city. 

Here  is  a  specific,  full,  and  complete,  duty  imposed,  with 
powers  adequate  to  discharge  it,  and  means  that  appear  ample 
to  its  accomplishment  in  labor,  taxes,  fines,  &c.  An  indictment 
would  sui-ely  lie  for  neglect.  The  non-repair  is  fully  averred, 
so  also  are  the  injury  and  damage. 

Under  the  strictest  rules  laid  down  in  this  class  of  cases,  this 
seems  clearly  to  fall  within  them,  and  fix  the  liability  of  de- 
fendant for  the  injury  occasioned  by  its  neglect. 

Nor  do  I  perceive  that  this  is  in  any  degree  in  conflict  with 
the  principles  and  cases  which  are  put  upon  the  principles  of 
the  common  law  in  its  application  to  public  corporations  and 
public  ofiicers  solely  charged  with  the  execution  of  part  of  the 
details  of  the  Jaw  in  relation  to  highways  and  bridges.  Here 
valuable  privileges  are  granted,  with  ample  resources  of  labor, 
taxes  and  fines,  with  powers  to  enforce  the  labor  and  pay- 
ments, and  exemptions  granted  from  other  onerous  burthens. 

All  these  considered  together  exceed  the  apparent  powers 
and  means  given  to  the  corporation  of  Lyme  Regis.  And  I 
can  see  no  apparent  reason  for  a  greater  limitation  of  its  lia- 
bility than  was  fixed  in  that  case  under  like  circumstances. 
The  duty  is  also  as  clear,  the  power  as  ample,  and  the  means 
as  ample,  apparently,  as  in  the  cases  against  the  city  of  IS'ew 
York.  Why  the  redress  and  remedies  should  not  be  as  ample 
and  extensive,  both  public  and  private,  for  the  pro- 
tection of  citizens  *and  others  against  the  negligence  [*148] 
of  this  city  as  those  other  cities  mentioned,  I  am  un- 
able to  discover. 

With  such  lights  for  our  guide,  and  such  authorities  for  our 
sanction,  we  not  only  feel  authorized  but  required  to  afford  the 
protection  sought.  And  more  especially  as  we  think  the  de- 
cisions based  upon  sound  sense  in  accordance  with  strict  mo- 
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rality,  and  keeping  pace  with  the  progress  of  the  improvements 
of  the  age. 

Judgment  reversed  and   cause  remanded  with  leave  to  de- 
fendant to  plead. 

Judgment  reversed. 


Charity   Jennings  et  al.,  Appellants,   •?;.  John   L. 
McConnel  et  al.,  Appellees. 

Appeal  from  Morgan.  ' 

Relations  bet'R'EEN  attorney  and  client. — In  matters  of  gift  or  con- 
tract between  client  and  attorney,  the  greatest  fairness  is  esacteil,  and  the 
burthen  of  proof,  as  to  the  rectitude  of  the  transaction,  is  on  the  latter;  and 
upon  failure  to  make  proof,  equity  treats  it  as  one  of  constructive  fraud. 

Conveyance  of  realty  as  security  to  attorney — Sale — Proceeds 
— Realty  in  equity. — Where  real  estate  is  conveyed  to  an  attorney,  to  save 
him  harmless,  as  against  his  liability  as  bail,  without  an  intention  to  sell,  an 
actual  sale  by  the  attorney  will  not  change  the  character  of  the  proceeds; 
but  these  will  descend  to  the  heirs  and  do  not  go  to  tlie  administrator. 

A  court  of  equity  has  general  powers  over  estates,  administration,  &c. 

A  roND  for  costs  was  prefixed  to  the  bill  in  this  case,  which 
was  filed  the  5th  of  October,  1854,  stating  that  William  A. 
Jennings  was  prosecuted  for  larceny  in  said  county,  in  Decem- 
ber, 1852,  and  was  committed  to  jail  because  he  could  not  give 
the  bail  required  of  him  ;  that,  while  in  custody,  he  a]-»plied  to 
the  a])]iellees  for  professional  advice  and  assistance ;  that  they 
ap]ilied  to  the  Supreme  Court,  on  habeas  corpus,  and  bail  was 
reduced  to  $500,  and  that  was  all  the  service  they  rendered 
him,  as  far  as  the  appellants  know  ;  that,  in  contemplation  of 
said  McConnel  becoming  his  bail,  and  to  indemnify  him  as 
such,  said  Jennings  and  his  wife,  (the  conij^lainant,  faid  Char- 
ity,) by  an  absolute  deed,  for  ostensible  consideration  of  $500, 
conveyed  in  fee  simple,  tu  said  McC'onnel,  a  tract  of  land  worth 
from  $700  to  $l,0(->0,  and,  about  the  same  time,  to  secure  to 
the  ap))ellees  ]:)roj.er  compensation  for  their  ]irofessional  serv- 
ices, placed  in  their  hands  efliects  worth  from  $200  to  $300, 
and  that  the  land  and  other  effects  were  worth  at  least  $1,000; 
that  the  said  Jennings,  with  said  McConnel  as  bail,  entered 
into  recognizance,  11th  of  January,  1853,  for  Jen- 
[*149]  nings'  appearance  at  March  term  *of  Morgan  Circuit 
Court,  in  ])enalty  of  $500,  which  was  forfeited  ;  that 
scire  facias  was  issued  on  same  and  served  on  McConnel,  4th 

Cited:     61  111.  519;  13  Bradw.  45. 
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Aug.,  1853,  returnable  to  next  October  term  of  said  court ; 
that  on  16tb  Aug.,  1853,  before  he  was  damnified  as  bail,  and 
without  the  knowledge  and  consent  of  said  Jennings,  McCon- 
nel and  wife,  at  the  sacrificing  price  of  $500,  cash  in  hand, 
sold  and  conveyed  the  land  in  fee  simple  to  a  purchaser,  with- 
out notice  ;  that  the  said  Jennings  died  at  I^ew  Orleans,  in- 
testate, 2Lst  Aug.,  1853,  without  any  other  estate  than  that 
hereinbefore  referred  to,  him  surviving  his  widow  and  chil- 
dren, complainants,  sole  heirs  and  distributees  of  his  estate  ; 
tbat  he  owed  no  debts  at  the  time  of  his  death,  and  no  admin- 
istration had  been  granted  on  his  estate,  and  that  it  was  not 
likely  that  there  would  be,  until  the  establishment  of  the 
rights  of  complainants,  when  the  court  could  suggest  to  tlie 
County  Court  of  Morgan,  any  trustworthy  person  to  admin- 
ister ;  that  McConnel,  at  the  October  term,  1853,  of  the  Circuit 
Court  of  Morgan,  pleaded,  to  the  said  scire  facias,  the  death 
of  said  Jennings,  and  was  discharged  aud  exonerated  of  record 
from  his  recognizance;  that  complainants,  being  in  circum- 
stances of  abject  poverty,  had  applied,  through  one  of  their 
solicitors,  to  McConnel,  for  a  fair  settlement  and  adjustment 
of  premises,  and  that  he  refused  any  settlement ;  that  they 
were  willing  that  just  and  liberal  allowance  should  be  made  to 
the  defendants  for  all  that  they  were  entitled  to,  and  insist  that 
the  defendants,  on  principles  of  trust  and  fair  account,  on ght  to 
be  holden  to  respond  for  any  surplus  in  their  hands,  or  in  the 
hands  of  either  of  them,  estimating  the  tract  of  laud  at  its  full 
and  fair  value. 

The  bill  prayed  that,  on  the  hearing  of  the  cause,  the  de- 
fendants should  be  decreed  to  pay  into  court  whatever  balance 
they,  or  either  of  them,  justly  and  equitably  might  owe  in  the 
premises,  to  be  disposed  of,  in  due  course  of  administration  of 
the  estate  of  the  said  William  A.  Jennings,  deceased,  or  for 
such  other  and  further  relief  as  they  may  be  entitled  to. 

English  filed  answer  admitting  and  denying  some  of  the 
allegations  of  the  bill.  McConnel  filed  motion  to  dismiss  for 
want  of  proper  security  for  costs,  as  also  a  demurrer.  Cause 
was  submitted  at  March  term.  At  June  term,  1855,  motion 
to  dismiss  allowed,  demurrer  sustained  and  bill  dismissed. 
Woodson,  Judge,  presided. 

Errors  assigned — The  sustaining  of  the  demurrer  and  the 
dismissal  of  the  bill. 

Smith  and  Moeeison,  for  Appellants. 

M.  McCoNNELL,  for  AiDpellees. 
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[*150]  *ScATES,  C.  J.  The  bill  sets  forth  facts  which  give 
the  Court  of  Chancery  jurisdiction  on  two  different 
grounds  of  subject  matter.  In  the  relation  of  client  and  attor- 
ney or  solicitor,  there  is  that  confidence  reposed  in  the  latter 
which  gives  rire  to  very  strong  influences  over  the  actions, 
rights  and  interests  of  the  former.  Hence  the  law,  with  a 
wise  providence,  not  only  watches  over  all  the  transactions  of 
parties  in  this  relation,  but  often  interposes  to  declare  transac- 
tions void,  which,  between  other  persons,  wonld  be  good. 
And  this  is  applicable  to  contracts  or  gifts  genei^ally,  while 
the  confidential  relation  continues,  and  is  not  confined  to  par- 
ticular property  about  which  the  attorney  may  have  been  em- 
ployed. It  is  not  required  that  a  client  should  establish  fraud 
or  imposition — the  ofws  of  proof— upon  showing  the  relation 
when  the  contract  or  gift  was  made,  is  upon  the  attorney  to 
show  fairness,  adeqnacy  and  equity  ;  and  upon  failure  to  make 
proof,  courts  of  equity  treat  the  case  as  one  of  constructive 
fraud.  The  highest  degree  of  good  faith  and  fairness  is  ex- 
pected and  exacted.  Story  Equ.  Jurisp.,  Sees.  310  to  313  and 
notes,  contains  a  general  and  correct  summary  of  the  law  of 
this  relation.  The  demurrer  here  admits  the  employment,  as 
attorney,  the  conveyance  absohite  in  fact,  but  as  a  security  of 
indemnification,  and  that  the  liability  has  been  released  without 
damage ;  and  yet  the  property  has  been  sold  in  violation  of 
the  ol)ject  for  which  it  was  conveyed.  And  now  the  attorney 
refuses  any  account. 

Again :  a  second  ground  of  eqnity  jurisdiction  is  the  general 
power  of  courts  of  equity  in  matters  of  administration,  con- 
cujTent  with  the  county  courts  in  many  respects,  and  to  a 
larger  extent  in  general,  as  embracing  trusts,  equitable  assets, 
marshaling  assets,  and  especially  in  matters  regarding  the  realty, 
matters  of  discovery,  fraud,  and  in  the  payment  of  legacies 
and  distribution  of  the  surplus.  Story  Eq.  Jurisp.,  Sees.  530 
to  545. 

County  courts  have  ample  powers  to  carry  out  the  ordinary 
matters  of  administration  and  seitlement,  but  will  find  none  to 
j-each  the  equitable  features  of  trust  in  relation  to  the  condi- 
tion of  this  realty,  nor  of  the  equitable  relation  between  the 
defendants  and  the  intestate.  The  ])arties  in  interest  M'ill  find 
that  relief  to  which  they  are  entitled  in  a  court  of  equity. 

The  allegations  of  this  bill  show  that  there  Avas  no  intention 
of  selling  this  land,  or  converting  it  into  jiersonalty,  except 
upon  a  contingency,  whicli  has  not  hap])ened  ;  that  was  the  ne- 
cessity to  save  defendant,  demurrant,  harmless  as  bail.  The 
actual  sale,  contrary  to  that  intention,  will  not  change  tlie 
character  of  the  proceeds.      They  will  be  regarded   still   as 

144 


DECEMBEE  TEEM,  1S55.  150 

Turley  et  al.  v.  The  County  of  Logan. 

realty,  and  as  such  descend  to  the  hen-s,  and  do  not  go  to  the 
administrator,  except  upon  petition  and  decree  for 
payment  of  debts.     The  heirs  and  *widow  are  there-     [*151] 
fore  the  proper  persons  to  sue,  and  it  needs   no   ad- 
ministration to  reacli  this  question. 

The  court  will,  upon  taking  jurisdiction  of  the  transaction, 
investigate  and  decree  upon  the  whole,  embracing  the  person- 
alty, and,  if  need  be,  subject  it  to  a  due  course  of  administra- 
tion. The  suggestion  that  there  are  no  debts  and  no  other 
estate,  might  deserve  the  serious  consideration  of  this  court  for 
its  interference,  were  there  no  other  ground  for  coming  here 
instead  of  the  county  court  for  administration!  But  the 
jurisdiction  in  this  case  does  not  depend  upon  the  general 
powers  of  the  court  to  overstep  an  administration,  and  we 
waiv^e  its'  discussion  and  determination.  The  defendant, 
demurrant,  should  have  answered  or  pleaded  to  the  merits. 

There  appears  to  be  a  full  answer  from  the  other  defendant, 
English.  But  the  cause  seems  to  have  been  dismissed  generally, 
on  the  demurrer  or  motion,  for  want  of  cost  bond,  without  any 
determination  or  even  investigation  on  the  issue  tendered  by 
the  bill  and  answer.  Complainants  were  not  allowed  oppor- 
tunity for  issue  and  proofs. 

The  decree  is  therefore  erroneous  as  to  both  ;  for  issues 
should  have  been  formed  and  tried,  and,  if  warranted  by  the 
e^ddence,  an  account  directed. 

Decree  will  be  reversed  and  cause  remanded. 

Decree  reversed. 


George  W.  Turley  et  al..  Plaintiffs  in  Error,  v.  The 
County  of  Logan,  Defendant  in  Error. 

Error  io  Logan. 

Act  as  to  change  of  county  seats. — The  act  of  the  General  Assembly, 
which  declares  that  a  county  seat  shall  not  be  changed,  unless  upon  a  petition 
of  a  majority  of  the  voters,  is  merely  advisory,  and  does  not  deprive  the 
legislature  of  the  right  so  to  do  without  petition. 

Appearance  of  law  on  statute  books  not  conclusive.— That_  a  law 
appears  on  the  statute  book,  properly  signed,  is  not  conclusive  that  it  was 
passed  by  a  constitutional  vote ;  this  may  be  tested  by  the  journals. 

Cited:  35111.  140;  63  111.409. 

Legislative  proceedings — Presumption  of  regularity— Statute  hook  as 
evidence  of  passage  of  an  act. 

The  court  may  look  to  the  journals  of  the  two  houses  to  determine 
whether  the  constitutional  requirements  were  observed  in  the  passage  of 
an  act.  People  v.  Starne,  35  111,^,121,  reviewing  the  authorities;  Wabash 
Vol.  XVII.-IO  1^5 
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CoRKECTiox  OF  LEGISLATIVE  JOURNALS. — The  same  legislature  which 
passed  a  law,  may  correct  its  journals,  at  the  same  or  a  subsequent  session, 
BO  as  to  make  the  truth  api^ear;  and  this  shows  that  a  law  received  the 
proper  vote  tor  its  passage. 

Costs. — Costs  must  depend  not  upon  the  merits  of  a  case  as  it  was  pre- 
sented, but  as  it  appeared  at  the  final  hearing. 

At  tlie  session  of  the  General  Assembly  of  1853,  an  act  passed 
the  legislature,  for  the  removal  of  the  seat  of  justice  of  Logan 

county,  by  a  vote  of  the  people. 
[*152]  *In  the  fall  after,  the  vote  was  taken,  and  resulted 

in  favor  of  the  removal. 

The  complainants  tiled  their  bill  to  restrain  the  county 
officers  from  erecting  county  buildings  at  the  new  location,  on 
the  ground  that,  as  appeared  by  the  journal,  the  act  had  not 
been  read  in  the  House  of  Representatives  the  full  number  of 
times  required  by  the  constitution ;  and  so  was  no  law. 

The  injunction,  in  the  first  instance,  was  allowed. 

Afterwards,  and  in  Feb.  1854,  the  same  legislature  met  in 
extra  session,  and,  on  the  recollection  of  members,  and  by  the 
manuscript  minutes  of  the  clerk  of  the  House  of  Representa- 
tives, amended  its  journal,  so  that  it  showed  the  bill,  or  act, 
had  been  read  the  requisite  number  of  times. 

At  the  ensuing  term  of  court,  the  defendants  filed  their 
answer,  averring  that  the  bill  had  in  fact  been  read  the  requi- 
site number  of  times,  and  also  averring  the  amendment  of  the 
journal  as  aforesaid,  and  thereon  moved  the  court  to  dissolve 
the  injunction. 

On  the  hearing  of  the  motion,  the  defendants  proved  the 
amendment  of  the  journal  as  aforesaid. 

The  complainants  oifered  no  evidence.  The  court  dissolved 
the  injunction. 

Afterwards  comjilainants  filed  replication,  the  parties  sub- 
mitted the  case  to  the  court  for  linal  hearing  without  further 
pleading  or  ])roof,  the  proof  made  by  the  defendants  on  the 
motion  to  dissolve,  to  be  considered  by  the  court. 

rTCo.  v.  Hughes,  38  111.174:  Spangler  v.  Jacoby,  14  111.  297;  People  tJ. 
Campbell,  3  Gilm.  466;  Prescott  v.  111.  and  Mich.  Canal,  19  111.  824; 
Supervisors  v.  People,  25  111.  181;  Ilappel  r.  Brethauer,  70  111.  166; 
Debow  V.  People,  1  Den.  9;  Thomas  r.  Dakin,  22  Wend.  9;  Warner  r. 
Beers,  23  Wend.  103;  Shite  ?'.  McBride,  4  Mo.  303;  People  r.  Delvin,  33 
N.  Y.  269:  Southwark  Bank  r.  Commonwealth,  26  Pa.  St.  446:  State  tJ. 
Francis,  26  Kan.  724;  State  v.  Mead,  71  Mo.  266:  H.  &  T.  C.  R.  Co.  v. 
Odum,  53  Tex.  343;  People  v.  Mahaney,  13  Mich.  487;  Post  /•.  Supervisors, 
105  U.  S.  667,  reviewing  Illinois  decisions;  Watkins  r.  Holmin,  41  U.  S. 
(16  Pet.)  25:  Brvan  v.  Forsyth,  60  U.  S.  (19  How.)  334;  Gregg  v.  Forsyth, 
65  U.  S.  (24  How.)  179. 

The  court  will  not  act  upon  admissions  of  the  parties  that  a  statute  was 
not  passed  in  the  nranner  required  by  the  constitution.  Happel  v.  Bret- 
hauer,  70  III.  166. 
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The  court  at  September  term,  1854,  Davis,  Judge,  presiding, 
dismissed  the  bill,  saying  nothing  about  costs. 
Complainants  below  have  brought  error. 

J.  T.  Stuakt,  for  Plaintiffs  in  Error. 

A.  Lincoln,  for  Defendant  in  Error. 

ScATES,  C.  J.  The  only  suggestion  of'  a  ground  of  equitable 
interference  is  dependent  upon  the  fact  stated,  that  the  act  of 
Feb.  14,  1853,  for  the  removal  of  the  county  seat,  &c.,  was 
not  constitutionally  enacted,  and  did  not  in  fact  become  a  law, 
it  not  having  been  read  on  three  several  days,  nor  such  read- 
ings dispensed  with,  as  is  required  by  Sec.  23,  Article  3,  of  the 
Constitution ;  and  that  in  fact  it  was  but  once  read.  The 
additional  fact  is  alleged  that  there  was  no  petition  by 
the  citizens  of  the  county  praying  for  an  act  for  the  removal 
of  the  county  seat,  as  provided  by  law.  Eev.  Stat.  1845, 
p.  411,  Chap.  82. 

This  latter  act  is  merely  directory  and  advisory,  and  cannot 
abnegate  or  abolish  the  power  of  sub-equent  legis- 
latures, who  *may  in  their  discretion  legislate  with-  [*153] 
out  petition,  and  such  legislation  will  be  an  implied 
repeal  of  that  law,  in  every  such  instance.  The  provision  of  the 
Constitution  is  mandatory.  But  when  the  number  of  readings 
are  shown  and  on  the  same  day,  a  strong  ixn^ pviina  facie  impli- 
cation arises,  that  the  legislature  deemed  it  expedient  to  dis- 
pense with  the  rule  fixing  several  days  for  the  several  readings. 

The  signatures  of  the  speakers  and  governor  are  presump- 
tive evidence  of  the  passage  of  the  law.  Tlie  journals  should 
show  the  readings,  and  the  passage  of  the  law  by  a'constita- 
tional  vote.  The  printed  statute  book  is  not  conclusive  of  the 
fact.  The  journals  may  be  examined.  Spangler  v.  Jacoby, 
14  111.  R.  29T. 

But  while  the  absence  of  the  facts  in  the  journals  may  re- 
but the  presumptions  raised  by  the  signatures  of  the  proper 
officers,  and  the  publication  of  the  act  as  a  law,  still  we  cannot 
doubt  the  power  of  the  same  legislature,  at  the  same,  or  a 
subsequent  session,  to  correct  its  own  journals,  by  amendments 
which  show  the  true  facts  as  they  actually  occurred,  when 
they  are  satisfied  that  by  neglect  or  design  the  truth  has  been 
omitted,  or  suppressed. 

This  was  done  at  the  second  session  of  the  same  General 
Assembly,  and  the  journal  was  made  to  conform  to  the  facts  as 
shown  by  the  original  minutes  of  the  clerk  of  the  House. 

The  plaintiffs  filed  their  bill  upon  ihQ  prima  facie  case  pre- 
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sented  by  the  absence  of  the  fact  in  the  jonrnah  We  cannot, 
1  o.vever,  dispose  of  the  costs — which  is  really  the  only  ques- 
t:on  left  in  the  record,  a  subsequent  act  of  the  legislature  hav- 
ing settled  the  main  ground — by  the  apparent,  but  must 
d.cree  them  upon  the  true  ground  made  apj^^^r.rent  at  the  linal 
hearing. 

In  a  recent  case  before  the  Supreme  Court  of  Missouri,  on  a 
mandamus  to  the  Governor,  the  question  involved  the  passage 
of  a  law  in  relation  to  the  Pacific  Kailroad  of  that  State,  and 
in  which  the  court  refused  to  look  to  the  journals,  but  re- 
ceived the  signatures  of  the  proper  ofHcers,  and  the  publi- 
cation of  the  act  as  conclusive. 

We  have  no  doubt  of  the  correctness  of  this  opinion  under 
their  constitution  and  upon  general  principles,  but  the  pro- 
vision of  our  constitution  is  special,  and  may  no  more  be  dis- 
regarded, than  any  other  provision  in  it,  restrictive  of  legis- 
lative power. 

Decree  affh-med  with  costs. 

Skinner,  J.  I  do  not  deem  it  necessary  upon  this  record  to 
decide  upon  the  effect  upon  acts  of  the  General 
[*154]  Assembly,  duly  Authenticated  by  the  signatures  of 
the  presiding  officers  of  the  :5^espective  Houses  and  the 
approval  of  the  Governor,  of  the  absence  of  evidence  in  the 
journals  of  their  regular  passage;  and  upon  this  point  I  re- 
serve my  opinion. 

Decree  affirmed. 


Edwaed  M.  Phillips  et  al.,  Appellants,  v.  Daniel  F. 
Coffee,  Appellee. 

Appeal  from  Pike. 

TiTi,E  OF  PURCUASETi  AT  puktupf's  f?ALE. — A  purchaser  at  sheriff's  sale, 
who  is  not  a  part}'  to  the  proceeding's,  havinEr  a  g^ood  deed,  will  not  be  de- 
feated in  his  title  by  any  defect  or  irre^jularity;  he  relies  upon  the  judgment, 
levy  and  deed;  all  other  questions  are  between  the  parties  to  the  judgment 
and  otKcer. 

Such  a  purchaser  has  nothing  to  do  with  the  return  of  the  officer  to  the 
execution. 

Cited:  Misrecital  of  judgment  in  deed,  24  111.  810;  93111.432;  104111. 
401.  Effect  of  irregularity  upon  sheriff's  deed,  28  111.  272;  54  111.  396- 
Objection  to  judicial  sale,  by  whom  and  when  made,  36  III.  120.  Sheritt"s 
return  does  not  affect  the  title,  47  111.  420.  How  voidable  sale  to  be  ques- 
tioned. 59  111.  409.  Presumption  as  to  seal,  79  111.  452;  G2  111.  497;  63  111. 
134;  93  III.  229.  Return  of  sale  not  essential,  59  111.  409.  Valid  judgment. 
levy  and  deed  sufficient  for  purchaser's  title,  103  lU.  449;  107  111.  475. 
us 
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A  misrecital  of  the  judgment  in  the  deed  will  not  destroy  the  title. 

A  stranger  to  the  proceedings  cannot  collaterally  question  the  regularity 
ot  them. 

Execution  op  deed  by  corporation. — Where  an  instrument  made  by 
a  corporation  is  duly  executed  by  one  having  authority,  the  seal  affixed  will 
be  presumed  to  be  the  proper  seal,  unless  the  contrary  is  shown. 

Declaration  in  ejectment  by  Appellee  versus  Appellants. 
Plea  not  guilty. 

September  term,  1855  :  tried  before  a  jnry  on  said  issue. 
Verdict  for  appellee: — that  lie  is  owner  in  fee  of  S.  E.  10 
acres  of  N.  E.  S.  W.  26,  Town.  4  S.,  E.  3  W.,  in  Pike  county, 
Illinois,  part  of  premises  described  in  declaration ;  that  appel- 
lants are  guilty  of  unlawfully,  &c.  Motion  for  new  trial 
made,  on  account  of  admission  of  improper  testimony,  and 
overruled.  Bill  of  exceptions  taken;  appeal  prayed  for  and 
perfected. 

Bill  of  exceptions  shows,  that  Kathan  Phillips,  on  the  29th 
January,  1833,  entered  at  U.  S.  land  office  at  Quincy,  JST.  E. 
S.  W.  26,  Town.  4  S.,  3  W. 

Appellee  then  offered  in  evidence  a  certified  copy  of  a 
record  of  a  judgment  in  the  Morgan  Circuit  Court,  in  which 
the  State  Bank  of  Illinois  was  plaintiff,  and  Andrew  Phillips, 
Ezra  F.  Benson,  l^athan  Phillips  and  Thomas  M.  Phillips 
were  defendants. 

Judgment  rendered  in  said  cause  versus  N^athan  Phillips  at 
March  term,  1840,  for  two  hundred  and  forty-nine  dollars 
and  eight  cents  and  costs,  and  sci.  fa.  for  the  other  defend- 
ants. 

Also,  a  certified  copy  of  an  execution  issued  from  said  Mor- 
gan Circuit  Court  to  the  sheriff  of  Pike,  dated  10th 
day   of  *April,    1840,  commanding  sheriff  to  make     [*155] 
$249.08  damages,  and  $7.12  costs,  on  which  is  the  fol- 
lowing return : 

By  virtue  of  this  execution,  I  did  levy  on  the  following  described  re&l 
estate,  viz.:  the  north-east  qr.  of  the  south-west  of  Sec.  26,  4  S.,  3  W.,  and 
pt.  of  the  E.  half  of  the  north-west  qr.  of  Sec.  26,  4  S.,  3  W.,  containing  in 
all  one  hundred  and  eight  acres,  more  or  less. 

By  virtue  of  this  execution  I  offered  the  above  described  property,  but 
did  not  sell  for  want  of  bidders,  on  the  sixth  day  of  June,  1840. 

JAMES  M.  SEELY,  Sheriff. 

By  S.  E.  Love,  Deputy, 
I  this  day  return  this  execution  satisfied  in  full,  by  sale  of  the  above  de- 
scribed property,  this  July  11,  1840. 

JAMES  M.  SEELY,  Sheriff. 

By  S.  E.  Love,  Deputy. 

Also,  a  sheriff's  deed  to  State  Bank  of  Illinois,  dated  21st 
July,  1842,  for  above  premises,  reciting  a  judgment  of  Circuit 
Court  of  Morgan  county,  in  favor  said  Bank  versus  Nathan 
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PliillilDS,  for  two  hundred  and  fortj-niue  dollars  and  eighteen 
cents,  at  March  term,  1840. 

Also,  a  deed  of  assignment  from  State  Bank  to  Manly, 
Ridgelj  and  Calhoun,  dated  31st  October,  1818,  of  all  lands 
and  lots,  etc.,  belonging  to  the  bank.  Deed  is  signed  Thomas 
Mather,  President,  and  purports  to  be  under  seal  of  bank. 

The  deed  is  not  acknowledged,  and  no  jn-oof  was  made  that 
the  seal  Avas  the  seal  of  the  bank.  The  signature  of  Mather 
was  proved,  and  it  was  also  proved  that  he  was  president  of 
the  bank  at  date  of  deed. 

Also,  a  certiiicate  of  A.  Starne,  Secretary  of  State,  contain- 
ing what  purports  to  be  a  copy  of  a  vote  of  directors  of  said 
bank,  directing  the  president  and  cashier  to  signify  the  ac- 
ceptance of  the  bank  of  act  of  legislature  of  March,  1847. 

Also,  a  certificate  of  Secretary  of  State,  of  what  purports  to 
be  the  appointment,  by  the  Governor,  of  Ridgely,  Manly  and 
Calhoun,  as  trustees  to  charge  of  assets  of  bank. 

Appellant  then  offered  in  evidence  a  deed  from  trustees  of 
bank  to  Charles  Hamilton  for  the  land  aforesaid,  and  deed 
from  Charles  Hamilton  to  appellee  for  said  land. 

And  also  proved,  that  at  time  of  commencement  of  this  suit 
appellants  were  in  possession  of  the  premises  described  in  the 
verdict. 

At  the  time  of  offering  each  and  all  said  paper  titles  by  ap- 
pellee, appellants  objected  to  their  introduction.  The  court 
overruled  the  objections,  permitting  each  of  them  to  be  read, 
and  apjiellants  at  the  time  of  said  rulings  excepted. 

The  first  four  errors  assigned  are  :  that  the  court  permitted 
improj^er  testimony  to  go  to  the  jury  to  prove  title  in  appel- 
lee. 
[*156]         *The  last  error  assigned,  is  the  refusal  to  grant  a 
new  ti'ial,  on  the  ground  of  the  admission  of  impro^Der 
evidence  to  prove  title. 

Wm.  a.  and  J.  Gemshaw,  for  Appellants. 

C.  L.  HiGHEK  and  M.  Hay,  for  Appellee. 

ScATES,  C.  J.  The  several  deeds  and  other  evidences  of 
title  were  objected  to,  and  those  objections  are  ])resented  for 
our  revision,  not  as  involving  the  power,  but  the  regularity 
and  sufficiency  of  the  proof  of  the  acts  of  the  officers,  bank, 
and  assignees. 

The  judgment,  execution,  levy  and  sale,  all  apj^ear  to  have 
been  regular,  and  sutHciently,  and  strictly  in  pursuance  of  the 
law,  (Eev.  Stat.   1833,  p.  372,  Sec.  8,)  and  a  deed  made  and 
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acknowledged,  (Sec.  14,  p.  375,)  and  wliicli  deed  so  made  is 
made  evidence  "  that  the  provisions  of  the  law  in  relation  to 
sales  of  lands  upon  execution  were  complied  with  until  the 
contrary  he  shown,"  and  "  shall  be  considered  as  conveying  to 
the  grantee  therein  named  all  the  title,  estate  and  interest  of 
the  defendant"  in  the  same,  in  the  lands  sold,  of  what  nature 
soever  the  ^same  be.  Act  1841,  p.  171,  Sec.  7.  When 
plaintiff  in  execution  is  the  purchaser  he  shall  be  chargeable 
with  full  notice,  and  accountable  for  all  irregularities,  llarri- 
son  et  al.  v.  Doe  ex  dem.  Mapp,  2  Blackf.  E.  1. 

But  there  are  none  here  alleged. 

It  is  alleged  that  there  is  a  variance  between  the  judgment 
and  execution  read  in  evidence  and  that  recited  in  the  deed  ; 
and  that  the  return  on  the  execution  does  not  show  the  name 
of  the  purchaser ;  and  for  which  last  reason  the  sale  is  void 
under  the  statute  of  frauds,  for  want  of  a  complete  memoran- 
dum in  writing  of  the  bargain  and  sale. 

The  variance  was  a  clerical  mistake,  and  amendable,  and  a 
stranger  to  the  record  shall  not  be  allowed  collaterally  to  ques- 
tion it.  Bissell  V.  ATp,  5  John.  E.  100  ;  Laroche  v.  ^]'ash- 
lyrough  et  al.,  2  Term  E.  737  ;  Jackson  v.  Wall'er,  4  Wend.  E. 
464  ;  Jackson  ex  dem.  Martin  et  al.  v.  Pratt,  10  John.  E.  381. 
And  in  this  last  case  the  court  permitted  parol  evidence  to 
identify  the  premises  sold  and  conveyed  by  the  sheriff's  deed, 
they  not  being  described  in  the  sheriff's  return  upon  the  exe- 
cution, declaring  such  irregularity  did  not  affect  the  legality 
of  the  sale.  So  under  our  statute  a  con-compliance  with  the 
statute  does  not  make  void  the  sale,  but  subjects  the  officer  to 
a  forfeiture.  Eev.  Stat.  1833,  p.  372,  Sec.  8,  Stewart  v.  Croes 
et  al.,  5  Gil.  E.  442;  2  Carter  la.  E.  465.  Where,  as  here, 
the  purchaser  has  a  good  deed,  his  title  cannot  be 
defeated  by  a  ^defective  return,  nor  even  if  there  be  [*157] 
no  return  at  all.  The  purchaser  depends  upon  the 
judgment,  the  levy  and  the  deed.  All  other  questions  are  be- 
tween the  parties  to  the  judgment  and  the  officer.  The  statute 
of  frauds  may  not  be  set  up  by  them  or  strangers.  For  that 
would  be  a  question  between  the  officer  and  the  purchaser. 
WJieaton  v.  Sexton,  4  Wheat.  E.  503  ;  Doe  v.  Heath,  7  Blackf. 
E.  154 ;  Hopping  v.  Burnam,  2  Greene  Iowa  E.  42  ;  Hum- 
phreys  v.  Berson.,  1  Greene  Iowa  E.  199,  215.  A  want  of  a 
return  of  a  levy  has  been  held  not  to  vitiate.  Evans  v.  Davis, 
(&c.,  3  B.  Monroe  E.  346  ;  Ilclntire  v.  Durham,  7  Iredell  E. 
152. 

Neither  would  a  misrecital  of  the  judgment  in  the  deed 
vitiate  or  destroy  the  title.    10  John.  E.  381 ;  Jackson  ex  dem, 
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Hill  V.  Streeter,  5  Cow.  R.  529 ;  Jackson  ex  clem.  Wetherell 
et  al.  V.  Jones,  9  Cow.  R.  182. 

Tliis  court  lias  lield  that  irregularities  do  not  avoid  the  sale, 
and  that  strangers  may  not  interpose  collaterally  objections 
which  can  alone,  as  between  the  parties,  be  made  in  a  direct 
proceeding  by  motion  or  writ  of  error.  Sichjgart  et  al.  v.  Har'- 
ler,  3  Scam.  R.  364 ;  Bigg  v.  Cook,  4  Gil  R.  ^336.^ 

And  in  Voorhees  v.  The  Bank  of  the  TJ.  States,  10  Pet.  R. 
478,  where  one  had  bid  off  the  property  and  the  deed  was 
made  to  another,  that  is  a  matter  entirely  between  those  per- 
sons, and  the  defendant  in  execution  has  nothing  to  do  with 
it,  for  his  right  is  extinguished  by  the* sale.  Here,  as  in  that 
case,  taking  the  levy,  return  and  deed  together,  and  a  suffi- 
cient case  is  made  out  under  the  statute  of  frauds,  and  the 
judgment  debtor  could  have  no  right  to  compjain,  even  had 
he  the  right  thus  collaterally  to  object,  much  less  can  these 
plaintiffs,  who  have  shown  no  title  and  no  connection  with 
that  suit. 

The  remaining  question  is  to  the  admissibility  of  the  deed 
of  assignment  by  the  bank  to  the  trustees,  and  for  want  of 
proof  that  the  seal  thereto  was  the  seal  of  the  bank.  This  is 
unnecessary  here.  Its  execution  by  the  president  of  the  bank 
is  shown,  and  the  seal  2L^xed2^&o\•(h  prima  facie  evidence  that 
it  is  the  seal  of  the  bank.  And  this  rule  does  not  dispense 
with  evidence  that  the  seal  is  the  seal  of  the  corporation,  but 
ado])ts  as  a  rule  oi  prima  facie  evidence  that  when  an  instru- 
ment is  duly  executed  by  one  having  authority,  that  the  seal 
he  attaches  is  the  seal  of  the  corporation,  until  it  is  impeached 
and  shown  otherwise.  Ang.  and  Ames  on  Cor]i.,  pp.  192-4, 
Sees.  6, 7, and  references ;  Lovett  v.  Steam  Saw  JlillAssohi  et  al., 
(5  Paige  R.  54  ;  Mill  Dam  Foundry  Y.IIovey,  21  Pick.  R.  417; 
Flint  V.  Clinton  Co.  and  Trustee,  12  IST.  Ilamp.  R.  430  ;  Rey- 
noldi  heirs  v.  The  TTustees  of  Glasgoxo  Academy,  G  Dana  R.  37; 
Corrigan  v.  The  Trenton  Delaware  Falls  Co.,  1  Ilalsted 
[*15S]  R.  *52  ;  Johnson  et  al.  v.  Bush  et  al.,  3  Barb.  Ch.  R. 
207.  And  it  is  held  in  some  of  the  above  cases  that 
when  the  seal  is  proven  to  be  the  seal  of  the  corporation,  and 
to  have  been  set  to  the  deed  by  the  agent,  it  is  prima  facie 
evidence  of  his  authority  to  do  the  act. 

The  ancient  strictness  of  proof  of  the  seal  being  the  device 
and  seal  adopted  by  the  corporation,  has  been  greatly  relaxed. 
And  til  is  is  indeed  indispensable  imder  the  very  great  nuilti- 
plicatidu  of  C()r])orations  of  a  ]nibb"c  and  j^rivate  nature,  which 
liave  become  the  most  desirable  and  convenient  mode  of  asso- 
ciation of  capital  for  the  varied  transactions  in  manufacturing, 
carrying  and  trading.     It  would  in  most  instances  be  ditiicult, 
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and  iu  a  great  many  impossible,  for  persons  with  whom  they 
deal,  strangers  to  the  proceedicgs  of  corporate  boards,  to 
prove  that  a  particular  device  had  been  ado]~>ted  by  them  as  a 
seaL  More  particularly  in  such  cases  as  those  in  Kentucky, 
where  a  scroll  with  ink  is  allowed,  as  it  is  with  us.  It  might 
be  impossible  to  prove  this  to  be  the  device  adopted  otlier- 
wise  than  by  its  use,  and  its  being  affixed  as  such  by  a  proper 
iifficer  or  agent.  This  should  be  received  a.s  ■prhta^facie  evi- 
dence, and  the  company  required  to  answer  and  rebut  it.  I 
know  that  stricter  proof  is  required  in  England,  and  in  some 
of  the  States.  See  21  Eng.  C.  L.  E.  447  ;  7  Serg.  and  Eawl. 
E.  312 ;  2  Sand.  Ch.  E.  257 ;  1  Mo.  E.460  (646). 

It  is  needless  to  multiply  authorities,  nor  do  I  propose  to 
discuss  the  rule  or  the  soundness  of  the  rule  of  relaxation  in 
the  proof.  Whatever  of  danger  there  may  be  in  it  to  cor- 
porations is  no  greater  than  that  to  others  in  the  strict  rule,  in 
the  multiplied  transactions  of  the  present  day.  Similar  modi- 
fications have  been  made  in  our  notions  of  the  very  reason 
itself  for  a  sealing  in  modern  times  when  almost  all  can 
Avrite. 

We  can,  under  this  view,  find  no  valid  objection  to  any  of 
the  proof  offered. 

Judgment  affirmed. 


James  Canjstady,  Plaintiff  in  Error,  v.  The  I'eople, 
Defendant  in  Error. 

Error  to  Green. 

Indictment — Statutory  offence.— In  an  indictment  for  selling  whisky 
in  a  less  quantity  than  one  gallon,  the  name  of  the  purchaser,  or  an  aver- 
ment that  he  was  unknown,  is  not  necessary. 

The  general  averment  of  an  illegal  sale  is  sufficient;  the  kind  of  liquor 
sold  need  not  be  specified. 

*When  statutes  create  offences,  indictments  should  contain  prop-     [*159J 
er  and  sufficient  averments  to  show  a  violation   of  the  law  and  to 
enable  the  accused  to  meet  the  charge;  beyond  this,  particularity  of  specifi- 
cation may  furnish  a  means  of  evading  the  law,  rather  than  defending  against 
an  accusation. 

The  plaintiff  in  error  was  indicted  for  selling  liquor  with- 
out a  license.  He  was  tried  at  August  term,  1854,  of  the 
Green  Circuit  Court,  Woodson,  Judge,  presiding,  and  found 
guilty  and  fined  ten  dollars.  A  motion  in  arrest  was  over- 
ruled. 

Cited:  21111.  126;  38 IU.  436;  47  IU.  474;  68  IU.  274;  69  IU.  605. 

lo3 


159  spri:n'gfield. 


Cannady  v.  The  People. 


The  indictment  charges  that  Caunadj,  not  having  a  legal 
lic&nse  to  keep  a  grocery,  did  then  and  there  nnlawfiilly  sell 
spirituous  liquor,  to  wit :  whisky,  by  a  less  quantity  than  one 
gallon,  contrary  to  the  form  of  the  statute,  etc. 

Palmer  and  Pitman,  for  Plaintiff  in  Error.        ' 

C.  Eplee,  District  Attorney,  for  The  People. 

ScATES,  C.  J.  The  only  question  is  whether  an  indictment 
for  selling  whisky  in  a  less  quantity  than  one  gallon,  without 
a  legal  license  to  keep  a  grocery,  is  substantially  defective  for 
want  of  the  name  of  the  purchaser,  or  an  allegation  that  he 
was  unknown. . 

We  think  not.  The  general  averment  of  an  illegal  sale,  is 
hi  this  respect  sufficient,  and  this  we  think  warranted,  not 
only  by  the  authorities,  but  the  good  sense  of  requiring  only 
substantial  facts  necessary  to  enable  the  plaintiff  to  know  the 
charge,  and  to  prepare  his  defence. 

The  existing  provision  on  the  subject,  has  fixed  the  mini- 
mum quantity  to  be  sold  without  license  at  one  gallon.  Sulli- 
vaji  V.  The  People,  15  111.  R.  233  ;  Bennett  v.  The  People,  16 
111.  P.  160,  And  kind  need  not  be  specified.  Zarresseller  v. 
The  People,  17  111.  R.  101.  Where  statutes  create  offences, 
indictments  should  contain  proper  and  sufficient  averments  to 
show  a  violation  of  the  law.  An  indictment  charging  em- 
bezzlement by  an  agent  oi  a  copartnership,  is  not  sufficient 
under  a  statute  for  the  punishment  of  embezzlement,  by 
the  agent  of  a  corporation.  Hamuel  v.  State  of  Missouri, 
5  Mo.  P.  260.  So  under  the  act  defining  a  riot  to  be  an 
unlawful  assault,  an  indictment  was  held  insufficient  which 
charged  a  forcible  and  violent  beating,  <&c.  Mc  ^Vaters  et  al. 
V.  State  of  Missouri,  10  Mo.  P.  168 — and  the  indictment 
must  state  all  the  circumstances  which  constitute  the  definition 
of  the  offence  in  the  act,  so  as  to  bring  the  defendant  jirecise- 
]y  within  it.  Id.  169;  9  Mo.  P.  287.  But  in  The  State  v. 
Bray,  1  Mo.  P.  180,  it  was  held  not  to  be  a  part  of  the  defini- 
tion, although  used  in  the  statute  in  relation  to  assault  and 
battery. 

The  general  rule  in  such  cases,  as  to  certainty,  is 
[*160]  recognized  *in  the  CovmionMealth  v.  Tlvurlow,  24 
Pick.  P.  381.  But  another  distinction  was  taken  in 
relation  to  necessary  averments.  Jn  the  Massachusetts  statutes 
there  are  two  off'ences  defined,  and  diil"erent]ienalties  im])Osed, 
One  w^A\wA.  eoninion  sellers,  or  retailers,  and  the  other  against 
persons  guilty  of  a  single  act,  without  a  license.     Where  the 

J54 


DECEMBER  TEEM,  1855.  160 

Cannady  v.  The  People. 

indictment  charged  tlie  latter  offence,  tlie  court  held  it  neces- 
sary to  charge  the  time,  place,  and  to  a  person  named,  or 
that  the  name  was  unknown.  Id.  379.  But  in  an  indictment 
against  a  common  seller,  &c.,  it  was  unnecessary  to  name  the 
person.  ComTnonwealih  v.  Odlin,  23  Pick.  R.  279  ;  nor  the 
kind  of  liquor,  as  the  kinds  were  merely  put  in  the  statute, 
"by  way  of  instance,"  of  the  larger  term,  "spirituous liquors," 
"as  to  give  efficiency  to  the  rule  of  construction,  ejusdcm, 
generis,  and  qualify  those  more  general  words."  To  the  same 
effect  as  to  averments  of  the  kind  of  liquor  and  persons  to 
whom  sold,  is  the  case  of  State  v.  Mimger,  15  Vermont  R. 
294,  and  the  Coinino7iwealth  v.  Dove,  2  Va.  Cases  26,  as  to 
the  name  of  the  person  purchasing.  In  The  People  v.  Adams, 
17  Wend.  R.  476,  the  court  held  it  unnecessary  to  allege  the 
name  of  the  person  purchasing — the  offence  consists  in  the 
act  of  selling,  and  therefore  the  designation  of  the  person  is 
no  way  material.  And  as  a  question  of  pleading,  certainty  to 
a  common  intent  does  not  require  it.  The  precedents  all  ap- 
pear the  other  way,  as  set  forth  in  2  Burns'  Justice  185,  et 
seq.;  4Wentworth504;  1  Burns  23,  24;  2  Chit.  Crim.  Law 
434. 

The  rule  is  abundantly  sustained  by  the  American  decisions 
as  collected:  Wharton's  Crim.  Law  815  to  820  ;  though  a  con- 
trary rule  is  adopted  in  some  of  the  States. 

The  like  is  held  in  Virginia  for  selling  to  slaves,  that  the 
name  of  the  owner  need  not  be  averred.  Com'inonwealth  v. 
Smith,  1  Graft.  R.  553  ;  though  it  is  ruled  otherwise  in  Cmn- 
monwealth  v.  Cooh,  13  B.  Monroe  149,  because  the  defendant 
may  prove  permission  from  the  owner  so  to  sell,  and  should 
be  advised  who  he  should  call  to  establish  the  license — and  a 
very  good  reason  for  a  distinction. 

These  great  niceties,  and  strictness  in  pleading,  should  only 
be  countenanced  and  supported,  when  it  is  apparent  that  the 
defendant  may  be  surprised  on  the  trial,  or  unable  to  meet  the 
charge  or  make  preparation  for  his  defence,  for  want  of  great- 
er certainty  or  particularity  in  the  charge. 

Beyond  this,  it  tends  more  to  the  evasion  than  the  investi- 
gation of  the  charge,  and  becomes  rather  a  means  of  escap- 
ing punishment  for  crime,  than  of  defence  against  the  accu- 
sation. ■  • 

Judgment  affirmed. 

Skinnek,  Justice,  dissented. 
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[*161]     *In  the  matter  of  James  Welsh,  on  Petition 
for  Habeas  Corpus. 

JrsTiCES  OP  PEACE. — NuMBER. — PowER  OF  LEfiiSLATURE. — The  Con- 
stitution does  not  restrict  the  power  of  the  legislature  as  to  the  number 
of  justices  of  the  peace  which  may  be  created.  That  body  may  create  as 
many  districts  for,  and  prescribe  the  jurisdiction  of,  justices  of  the  peace  as 
public  policy  requires,  and  without  making  their  jurisdiction  uinform. 

Recorder's  Court  op  Chicago. — The  Recorder's  Court,  of  tlie  city  of 
Chicago,  is  a  constitutional  tribunal  not  repealed  or  affected  by  the  act  of 
27th  February,  1854,  providing  for  the  better  government  of  towns  and 
cities.  • 

This  application  for  an  Jutbeas  corpus  was  made  to  the  court, 
in.  session  at  Mount  Yernon,  and  the  writ,  by  consent  of  the 
petitioner,  was  made  returnable  to  the  court  in  the  second  di- 
vision. 

The  petition  stated  that  Welsh  and  two  others  had  been 
convicted,  in  the  Recorder's  Court  of  the  city  of  Chicago,  of 
larceny,  and  sentenced  to  the  penitentiary  for  three  years, 
from  the  26th  of  September,  1855,  and  that  he  was  now  de- 
tained under  such  sentence  and  judgment.  Upon  the  issuing 
of  the  writ  the  warden  of  the  penitentiary  returned  the  facts 
in  the  case  and  submitted  hhnself  to  the  decision  and  order  of 
the  court.  Welsh  was  remanded  to  the  custody  of  the  warden 
of  the  jienitentiary,  to  serve  out  the  residue  of  the  time  in 
conformity  to  the  sentence. 


W.  T.  BuEGESS,  for  the  Application. 
T.  IIoYNE,  Contra. 

Caton,  J.  The  questions  presented  in  this  case  demanded, 
and  have  received,  the  most  attentive  consideration  of  this 
court.  They  do  not  in  the  least  involve  the  question  of  the 
guilt  or  innocence  of  the  prisoner,  but  relate  entirely  to  the 
authority  of  the  court  before  which  he  was  tried. 

The  constitutionality  of  the  Kecorder's  Court  was  sustained 
by  this  court,  in  the  case  of  Perry  v.  The  People,  14  111.  497. 
It  was  there  determined  that  that  court  ^cas  an  inferior  local 
court  of  civil  and  criminal  jurisdiction,  which  the  legislature 
was  authorized  to  establish  witliin  the  cities  of  the  State,  by 
the  tirst  section  of  the  lifth  article  of  the  constitution,  and 

Cited:    17  111.  339;  18  111.  580;  31  111.  95;  68  111.  24. 
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that  the  power  there  conferred  might  be  well  exercised  by  es- 
tablishing a  single  court  in  a  single  city  of  the  State;  but  that 
when  the  legislature  undertook  to  exercise  the  same  power  in 
reference  to  other  cities,  by  establishing  courts  in  those  cities, 
care  would  be  taken  to  make  this  court  and  the  courts  thus  to 
be  created  in  other  cities  conform  to  each  other  in  regard  to 
their  organization  and  jurisdiction;  for  that  section  of 
the  constitution  says  that  "  such  *courts  shall  have  a  [*162] 
uniform  organization  and  jurisdiction  in  such  cities." 
By  the  act  of  the  27th  Febrnarj,  185-i,  entitled  "  An  act  for 
the  better  goyernment  of  towns  and  cities,  and  to  amend  the 
charters  thereof,"  it  is  provided  that,  in  each  town  or  city  in 
the  State,  the-population  of  which  shall  not  exceed  six  thou- 
eand,  an  officer  shall  be  elected,  styled  "  police  magistrate;" 
and  in  each  city  exceeding  six  thousand;  and  not  exceeding 
twelve  thousand,  two  such  officers  shall  be  elected;  and  in  cities 
exceeding  twelve  thousand,  three  are  to  be  elected.  These 
magistrates  were  to  be  elected  at  the  next  regular  town  or  city 
election,  and  every  four  years  thereafter.  The  third  section 
of  the  act  provides  that  "  said  police  magistrates,  when  elected, 
shall  be  commissioned  and  qualiiied  in  the  same  manner  as 
other  justices  of  the  peace  are,  and  shall  have  in  their  respect- 
ive counties  the  same  jurisdiction,  powers  and  emoluments  as 
other  justices  of  the  peace  in  this  State;  and  they  shall  also 
have  jurisdiction  in  all  cases  arising  under  the  ordinances  of  their 
respective  towns  and  cities,  and  for  breaches  thereof,  where 
the  amount  claimed  does  not  exceed  one  hundred  dollars,"  tfec. 
The  same  section  also  provides  for  change  of  venue  from  one 
of  these  magistrates  to  another,  in  places  where  there  are  more 
than  one;  and  in  places^ where  there  is  but  one,  then  to  the  near- 
est justice  of  the  peace,  in  the  same  manner  as  changes  of 
venue  are  taken  from  one  justice  of  the  peace  to  another.  The 
fourth  section  provides  that  the  rules  of  practice  before  these 
magistrates  shall  be  the  same  as  before  justices  of  the  peace, 
except  where  it  shall  be  changed  by  the  charters  of  their  re- 
spective towns  or  cities.  The  hfth  section  of  the  act  provides 
that  the  city  marshals,  police  constables  and  constables  of  the 
county,  may  serve  the  process  issued  by  such  magistrates. 
And  the  sixth  section  of  the  act  provides  that  appeals  shall  be 
taken  from  their  decisions,  in  the  same  manner  as  from  the 
decisions  of  justices  of  the  peace. 

The  passage  of  this  act,  it  is  insisted,  was  the  exercise  of  the 
power  conferred  upon  the  legislature  by  the  first  section  of  the 
fifth  article  of  the  constitution,  and  established  a  class  of  in- 
ferior local  courts  in  the  several  cities  of  the  State,  of  a  differ- 
ent organization  and  jurisdiction  from  the  Recorder's  Court  of 
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Cliicago,  which  had  been  previously  estabhshecl  inidcr  the 
same  provision  of  the  constitution;  and  as  both  cannot  exist 
together  under  the  constitution,  it  is  insisted  that  the  last  act, 
by  implication,  repealed  the  former  law  establishing  the  Re- 
corder's Court.  If  the  officers  created  by  the  last  act  are  any- 
thing more  than  justices  of  the  peace-^if  the  courts  thereby 
created  are  not  justices'  courts,  then  the  legislature  had  no  au- 
thority to  pass  the  act,  except  by  virtue  of  the  clause 
[*163]  referred  to  ;  and  we  should  be  *obliged  to  hold,  either 
t'lat  the  last  act  is  void,  or  that  the  former  has  ceased 
to  operate. 

One  thing  is  very  certain,  that  the  legislature  did  not  in- 
tend to  repeal  and  did  not  suppose  they  were  repealing  the 
Recorder's  Court  out  of  existence.  Not  onliy  is  there  not  the 
least  intimation  on'  the  face  of  this  law  of  an  intention  to 
supersede  the  Recorder's  Court,  but  on  the  very  next  day  the 
same  legislature  passed  a  law  in  terms  amending  the  ''  act  to 
establish  the  Recorder's  Court  of  the  city  of  Chicago,"  thereby 
recognizing  its  continued  existence  in  the  most  authoritative 
and  solemn  form  possible,  as  much  so  as  if  they  had  said  that 
they  did  not  intend  and  did  not  thereby  repeal  the  law  estab.- 
lishing  the  Recorder's  Court.  The  legislature  also  on  the 
same  2Sth  day  of  February,  passed  another  law,  the  seventh 
section  of  which  makes  provision  for  the  punishment  of  crim- 
inals convicted  in  this  same  Recorder's  Court.  (Session  Laws 
1854,  page  218.)  I  repeat,  then,  that  it  is  very  certain  that 
there  was  no  intention  on  the  part  of  the  legislature  to  repeal 
the  former  law,  and  if  they  did  so,  they  did  it  against  their 
express  will — and  yet  if  they  intended  to  establish  another  city 
court  under  the  clause  of  the  constitution  above  referred  to, 
of  a  different  organization  and  jurisdiction  from  the  Record- 
er's Court,  they  must  have  intended  to  repeal  that  court  out 
of  existence,  or  to  have  violated  the  constitution,  or  else  they 
were  ignorant  of  it.  These  last  suppositions  are  totally  inad- 
missible, and,  as  the  first  is  plainly  contradicted  by  their  legis- 
lation on  the  subject,  we  are  forced  to  the  conclusion  that  the 
legislature  created  these  piolice  magistrates  in  the  exercise  of 
a  power  conferred  by  some  other  part  of  the  constitution. 
That  can  only  be  found  in  their  authority  to  ci'eate  justices  of 
the  ])eace.  As  to  these  officers  there  is  no  limit  placed  by  the 
constitution  upon  legislative  jiower.  They  may  create  as 
many  as  they  please,  in  suqIi  districts  as  they  please,  and  pre- 
scribe their  jurisdiction  as  they  please,  nor  is  it  necessary  that 
all  the  justices  of  the  peace  of  the  State  should  have  a  uni- 
form jurisdiction,  as  in  the  case  of  the  city  court.  There  is 
nothing  in  the  constitution  to  prohibit  the  legislature  from 
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giving  to  one  justice  of  a  town  exclusive  jurisdiction  in  crimi- 
nal matters,  another  of  civil  actions  ex  delicto,  and  another  of 
actions  ex  contractu.  Here,  at  least,  the  constitution  seems  to 
presume  that  the  legislature  may  be  entrusted  with  some, 
though  it  he  but  a  very  limited  discretion.  We  are  thus  led 
to  the  conclusion  that  the  legislature  passed  the  law  with  the 
intention  to  exercise  their  power  to  create  justices  of  the 
peace,  and  that  hence  they  supposed  that  they  were  creating 
nothing  more  than  justices  of  the  peace.  They  certainly  in- 
tended to  do  nothing  else  unless  they  intended  to  tran- 
scend their  constitutional  powers.  Now,  are  these 
*magistrates  anything  but  justices  of  the  peace?  Did  [*16-i] 
the  legislature  create  a  greater  or  a  less  magistrate 
than  they  intended  ?  Most  clearly  not.  They  have  all  the 
characteristics  of  a  justice  of  the  peace.  They  are  elected  and 
commissioned  in  the  same  way,  have  the  same  tenure  of  office 
and  the  same  jurisdiction;  they  have  the  same  practice  and  rules 
of  proceedings,  and  their  judgments  have  the  same  force  and  aie 
appealed  from  in  the  same  way.  But  they  are  not  called  jus- 
tices of  the  peace.  They  are  designated  as  police  magistrates. 
Can  this,  in  a  constitutional  point  of  view,  make  any  substan- 
tial difference  ?  Suppose  the  statute  had  said  "  there  shall  be 
elected  an  officer  in  each  of  the  towns  and  cities  of  this  State," 
&c.,  and  in  all  other  respects  provided  as  it  now  does,  would 
any  one  doubt  that  such  officer  would  have  been  nothing  more 
or  less  than  a* justice  of  the  peace?  •  Or,  suppose  he  had  been 
called  a  magistrate  instead  of  an  officer,  would  thatha\-e  made 
any  difference  ?  And  if  not,  does  the  prefixing  of  the  word 
police  to  the  magistrate  make  a  constitutional  difference  in  the 
character  of  the  officer  created?  Is  it  trlie  that  the  constitu- 
tionality of  a  law  has  to  be  determined  by  a  mere  name,  which 
may  have  been  accidentally  or  intentionally  used,  while  the 
substance  of  the  thing  is  manifest?  Shall  we  find  ourselves 
stickling  about  a  name  when  the  meaning  of  the  legislature  is 
perfectly  obvious,  and  the  results  undeniably  legitimate?  It 
would  hardly  comjyort  with  the  dignity  and  solenmity  expected 
of  a  tribunal  of  the  last  resort,  when  deliberating  upon  grave 
constitutional  questions  of  the  most  momentous  public  im- 
portance, to  fasten  upon  an  unsubstantial  cognomen,  and  let 
go  the  entire  substance  of  the  statute  upon  which  we  are  called 
to  adjudicate.  If  these  magistrates  had  been  called  justices  of 
the  peace,  no  one  would  ever  h^ve  thought  of  raising  the 
question  that  they  were  justices  of  the  peace  in  fact  as  well  as 
in  name.  But  there  is  in  reality  nothing  in  the  name  incom- 
patible with  that  of  justices  of  the  j^eace.  The  word  magis- 
trate is  but  a  generic  term,   embracing  within   its   meaning 
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justices  of  the  peace  as  wel)  as  other  civil  otKcers,  and  there 
can  be  no  constitutional  objection  to  the  legislature  using  this 
generic  term,  instead  of  the  specific  designation  of  the  ofEcer 
Avhicli  thej  were  creating.  It  is  the  substance  and  the  life  of 
the  law  we  should  regard  when  determining  npon  its  legal 
effect.  Kor  is  the  qualifying  tei'inpoUce,  which  is  prefixed  to 
the  word  magistrate,  objectionable  in  a  constitutional  point  of 
view.  As  befctre  stated,  it  was  comjietont  for  the  legislature 
to  designate  any  one  or  more  of  the  justices  of  the  ]:;eace  in 
any  town  or  city,  who  should  have  exclusive  jurisdiction  of 
complaints  for  violating  the  ordinances  of  the  town  or  city,  and 
had  a  law  making  such  provision  prefixed  the  adjec- 
[*165]  five  police  to  the  magistjate  *thns  designated,  it  could 
hardly  be  contended,  with  a  show  of  reason,  that  he 
would  thereby  have  ceased  to  be  a  justice  of  the  iJeace.  Of 
this  we  have  a  striking  example  in  the  law  passed  under  the 
constitution  of  1818,  creating  probate  justices  of  the  peace. 
Under  that  constitution  no  judicial  oflicers  except  justices  of 
the  peace  could  be  elected  by  the  people,  and  yet  this  law 
created  probate,  justices  of  the  peace,  which  were  so  called,  as 
it  was  said  in  the  act,  "bj  way  of  eminence  and  distinction," 
and  vested  in  them,  in  ]u-eference  to  all  other  justices  of  the 
peace,  exclusive  jurisdiction  of  all  probate  matters,  and  these 
officers  were  made  elective  by  the  peo];)]e,  and  they  exercised 
that  jurisdiction  for  many  years,  and  no  cpiestion  was  ever 
raised  of  the  constitutionality  of  the  law. 

But  if  a  legislative  designation  could  be  supposed  necessary 
to  make  these  magistrates  justices  of  the  peace,  even  that  is 
not  wanting  in  the  law  now  under  consideration,  for  it  pro- 
vides that  they  "shall  have  in  their  res|;ective  counties,  the 
same  jurisdiction,  powers  and  emoluments  as  o^/;^?/' justices  of 
the  peace  in  this  State."  Other  provisions  of  this  law  might 
be  referred  to  in  support  of  this  view,  as  that  which  ]u-ovides 
for  a  change  of  venue  from  these  magisti-ates  to  other  jus- 
tices of  the  peace,  which  applies  as  well  to  suits  brought  for 
the  violations  of  ordinances  as  to  other  cases,  but  we  deem  it 
unnecessary.  We  have  no  hesitation  in  saying  that  this  law 
was  passed,  not  in  the  exercise  of  the  poM'er  conferred  uj^on 
the  legislature  to  establish  inferior  local  courts  of  civil  and 
criminal  jurisdiction  in  the  cities  of  this  State,  but  under 
the  ])ower  conferred  upon  them  to  create  justices  of  the  peace, 
and  that  it  did  not  re])eal.  by  implication  or  sujiersede  the  . 
law  establishing  the  Eecordcrs  Court  of  the  city  of  Chicago. 

There  is  but  one  other  act  to  which  it  is  necci-sary  to  ad- 
vert, and  that  is  the  one  of  the  sixth  of  February,  1855,  by 
which  the  Court  of  Coumion  Pleas  of  the  city  of  Cairo  Avas 
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provided  for.  This  act  was  no  doubt  passed  in  the  exercise 
of  the  power  conferred  upon  the  legislature  to  establish  in- 
ferior local  courts  in  the  cities,  but  the  existence  of  that  court 
is  by  no  means  inconsistent  with  the  continuance  of  the  Re- 
corder's Court  of  the  city  of  Chicago,  and  it  was  distinctly 
admitted  on  the  argument  tiiat  it  was  not  thereby  abolished, 
but  that  by  force  of  the  constitution  the  jurisdiction  of  the 
Recorder's  Court  may  be  extended  so  as  to  make  it  uniform 
with  that  of  the  Cairo  court.  But  it  is  unnecessary  to  exam- 
ine that  question,  for  we  are  now  dealing  alone  with  the  ques- 
tion of  repeal,  which _^it  is  not  pretended  was  affected  by  this 
last  act. 

We  are   of   opinion   that  the  prisoner  was  convicted  and 
sentenced  by  a  court  of   competent  jurisdiction,  and 
that   he   must  be    *remanded  to  the  custody  of  the     [*166] 
warden  of  the  penitentiary  in  execution  of  that  sen- 
tence. 

Skinnee,  Justice.     I  concur  in  the  judgment  of  the  court 
remanding  the  prisoner. 

djp^lication  denied. 


Jacob  Armsteong,  Plaintiff  in  Error,  v.  E.  A.  Mock, 
Defendant  in  Error, 


Error  to  Menard. 

Waiver  of  plea  or  issue. — Proceeding  to  trial  Avithout  a  formal  issue, 
is,  after  verdict,  treated  as  a  waiver  of  the  plea  or  issue. 

Exceptions. — Exceptions  to  the  refusal  of  the  court  to  give  instructions, 
must  be  taken  at  the  trial,  and  this  must  be  shown  by  the  record,  or  this 
court  will  not  jexamine  thern^ 

This  was  an  action  of  replevin,  commenced  by  Mock  m. 
Armstrong,  in  the  Circuit  Court  of  Menard  county,  at  the 
May  term  thereof,  1855,  for  one  hundred  and  forty-one  head 
of  cattle.  The  affidavit  for  the  replevin  and  the  declaration 
are  in  the  usual  form  of  taking  and  detention,  and,  to  the 
declaration,  the  defendant  filed  several  pleas,  to-wit :  that  de- 
fendant did  not  take — that  defendant  did  not  detain — property 

Cited  :  Trial  without  issue  on  a  plea,  70  111.  43  ;  69  111.  535.  Formality 

of  issue  waived,   69  111.  209.     Want  of  similiter,   40  111.    158.  Objection 
to  declaration,  cured  how,  71  111.  281. 
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out  of  plaintiff,  and  in  defendant — property  in  defendant 
alone.  There  was  issue  proved  on  three  of  these  pleas, 
but  not  to  the  fourth  one.  A  jury  was  called,  and  found  for 
the  plaintiff.  The  defendant  made  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court. 

This  cause  was  heard  before  Woodson,  Judge,  at  May  term, 
1855,  of  the  Menard  Cu-cuit  Court. 

Lincoln  and  Herndon,  for  Plaintiff  in  Error. 

Stuaet  and  Edwards,  and  A.  Brooks  for  Defendant  in 
Error. 

ScATES,  C.  J.  The  parties  went  to  trial  without  a  formal 
joinder  of  issue  on  the  fourth  plea.  The  substance  of  the 
plea  was  property  in  defendant  below,  plaintiff  here.  The 
tliird  plea  put  the  same  fact  in  issue.  Proceeding  to  trial 
without  a  formal  issue,  is,  after  verdict,  treated  as  a  waiver 
either  of  the  issue  or  the  plea;  and  verdict  will  not  be  set 
aside,  if  there  were  no  plea.  Brazzle  et  al.  v.  Usher. 
Breese,  R.  14 ;  Ross  et  al.  v.  Reddick.^  1  Scam.  R.  74.  It  is 
based  upon  the  supposition,  and  doubtless  founded 
[*167J  in  truth,  that  the  real  merits  in  controversy  *have 
been  tried  and  determined.  But  this  reason  would 
not  api^ly,  and  the  rule  is  otherwise  in  cases  of  immaterial 
issues.       Woods  v.  Hyyics,  1  Scam.  K.  103. 

The  instructions  given  at  the  instance  of  plaintiff  below, 
although  exce])ted  to  at  the  time,  are  not  assigned  for  ei-ror. 
Those  asked  by  defendant  below,  have  been  assigned  for 
error,  but  no  exception  to  their  refusal  was  taken  at  the  trial. 

The  court  have  repeatedly  held,  that  the  exception  must  be 
taken  on  the  trial,  and  that  fact  must  appear  on  the  face  of 
the  record.  3  Scam.  R.  17,  23,  63 ;  5  Gil.  E.  453  ;  11  111.  R. 
72  ;  1  Scam.  R.  252. 

]^o  question  is,  therefore,  presented  for  revision  in  this 
record. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois  ex  relatione  An- 
drew Akijst,  John  King,  Jr.,  and  Ephraim  Ward, 
V.  Joel  A.  Matteson,  Governor  of  the  State  of 
Illinois,  and  Alexander  Starne,  Secretar}^  of 
State. 

Application  for  Mcoidamus. 

Contested  election. — In  contested  elections,  the  intention  of  the  voters 
in  casting  their  ballots  should  control;  and  eifect  must  be  given  to  that  in- 
tention. 

Police  magistrates  and  justices — Act  op  1854. — In  this  State,  "po- 
lice magistrates"  and  "police  justices"  are  equally  within  the  meaning  of 
the  constitution,  and  the  intention  of  the  law,  passed  for  the  better  govern- 
ment of  towns  and  cities,  approved  February  2Sth,  1854;  and  votes  given 
for  persons  to  fill  those  offices,  under  either  designation,  should  be  counted 
and  returned  in  favor  of  the  persons  for  whom  they  may  have  been  cast. 

Quo  warranto. — The  right  of  a  party  to  exercise  an  office,  should  be 
determined  by  quo  warranto. 

This  was  an  application  for  a  peremptory  mandamus,  founded 
upon  the  following  agreed  case  : 

That  at  a  regular  election  for  city  officers,  held  in  the  ctiy 
of  Chicago,  in  the  county  of  Cook,  in  the  State  of  Illinois,  on 
the  6tli  day  of  March  (iirst  Tuesday),  A.  D.  1855,  an  election 
was  also  held  for  the  purpose  of  electing  three  police  magis- 
trates, under  and  by  virtue  of  the  provisions  of  an  act,  entitled 
"  An  act  for  the  better  government  of  towns  and  cities,  and  to 
amend  the  charters  thereof,"  approved  February  28th,  1854. 

That  at  such  election,  the  votes  were  cast  as  follows :  For 
"Police  Justices" — Andrew  Akin,  3158;  John  King,  Jr., 
3140 ;  Henry  Magee,  2675 ;  Ephraim  Ward,  3154 ;  William 
H.  Stickney,  2757  ;  F.  A.  Howe,  2722  ;  that  the  votes,  so 
given  for  said  Akin,  King  and  Ward,  were  those  of  a  majority 
of  the  legal  voters  of  said  city  voting  at  said  election. 

*Yotes  were  also  cast  at  said  election,  as  follows :      [*168] 
"  Magistrates,"— Calvin  D'Wolf,  13  votes  ;  Nathaniel 
Allen,  2  votes ;  William  H.  Stickney,  2  votes. 

Cited:  Jurisdiction  over  execution,  19  111.  234.  County  clerk  compelled 
to  issue  certificate,  27  111.  247.  Right  to  office,  how  determined,  29  111. 
420.  Police  magistrates  are  justices  of  the  peace,  58  III.  24.  Quo  warranto, 
proper  remedy  when,  75111.  186.  Intent  of  voter  controls  ballot,  110111. 
306. 

Contesting  Election. — See  statutory  provisions,  Starr  &  C.  III.  Stat., 
pp.    1017-1020  and  notes,  Ch.  46,  H  96  et  seq. 

Compare  People  v.  Cook,  8  N.  Y.  67;  People  t.  Seaman,  5  Den.  409; 
People  V.  Vail,  20  Wend.  12;  Dorey  v.  Lynn,  31  Kan.  758;  Ward  v.  Sykes, 
61  Miss.  649 ;  Re  McCuUough,  12  Phila.  570;  Winter  v.  Thisllewood,  101 
111.  450. 
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"Police  Magistrates  of  the  City  of  Cliicago" — William  H. 
Stickney,  10  votes;  Calvin  D'Wolf,  10  votes;  Nathaniel 
Allen,  10  votes. 

If  the  votes  cast  for  "  Police  Justices  "  are  counted  as 
properly  given,  then  the  relators  are  duly  elected,  and  entitled 
to  commissions  nnder  the  aforesaid  act. 

It  is  admitted  that  said  election  was  held,  and  said  votes 
cast,  nnder  the  provisions  of  said  act  ;  it,  being,  however, 
contended  that  the  ballots  having  been  for  "  Police  Justices," 
and  not  "  Police  Magistrates  "  (the  term  used  in  the  act),  said 
votes  are  illegal,  and  should  not  be  counted.  Now,  it  is  hereby 
agreed  to  submit  the  question  to  the  Supreme  Court  aforesaid, 
to  be  decided  in  the  same  way  as  if  the  application  had  been 
made  in  due  form,  the  said  Joel  A.  Matteson  and  the  said 
Alexander  Starne  waiving  the  issuing  of  a  writ  and  entering 
their  appearance ;  also  waiving  all  questions  of  form,  either 
in  relation  to  the  mode  of  proceeding  or  otherwise.  If 
the  Supreme  Court  shall  be  of  opinion  that  the  votes  given 
for  ''  Police  Justices "  as  aforesaid  are  not  illegal,  for  the 
reasons  above  stated,  then  they  are  to  decide  in  favor  of  the 
relators,  and  a  writ  of  peremptory  mandamus  may  be  issued. 
This  agreement  is  to  be  deemed  and  taken  for  and  have  the  same 
effect  as  a  petition,  writ  and  return  thereto,  and  as  if  all  the 
regular  proceedings  and  steps  had  been  taken  to  obtain  a  per- 
emptory mandanms.  It  is  further  agreed,  as  part  of  this  case, 
that  the  relators  have  severally  complied  with  all  the  requisites 
of  the  law  to  entitle  each  of  them  to  a  commission,  if  legally 
elected.  It  is  likewise  agreed  that  commissions  were  issued 
March  14th,  1855,  to  Calvin  D'Wolf,  Wm.  PL  Stickney  and 
Nathan  Allen,  as  "  Police  Magistrates  "  of  the  city  of  Chicago, 
and  that  they  have  qualified  and  entered  upon  the  discharge 
of  the  duties  of  said  ojftices.  And  the  connnissions  su  issued 
to  them  were  based  upon  the  return  of  the  city  clerk,  herein 
above  mentioned. 

Stuakt  and  Edwards,  for  Eelators. 

"W.  T.  Burgess,  for  Respondents. 

Caton,  J.  The  statute  referred  to  in  the  agreed  case,  and 
under  which  the  election  was  held,  provides  for  the  electon  of 
"  Police  Magistrates."  This  court,  in  the  case  of  Welsh  on 
habeas  corpus,  decided  that  that  law  was  passed  under  that  pro- 
vision of  the  constitution  which  authorized  the  legis- 
[*169]  Jature  to  *]u-ovide  for  the  election  of  justices  of  the 
peace ;  so  that,    although  the   law  designates   them 
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under  tlie  generic  term  of  magistrates,  yet  the  strict  constitu- 
tional name  of  the  officer  is  "  justice  of  the  peace."  This  term 
is  not  used  in  the  ordinance  ordering  the  election,  but  that 
follows  the  statute ;  and  so  do  the  ten  votes  given  for 
Stickney  and  the  two  other?,  to  whom  commissions  were  issued, 
while  over  three  thousand  votes  were  given  for  the  relators 
for  '-police  justices  ;  "  and  we  are  asked  by  them  and  the 
executive  to  decide  whether  those  votes  should  be  counted  for 
the  relators,  for  the  office  to  be  filled  at  that  election.  Upon 
this  point  we  cannot  for  a  moment  doubt. 

In  election  contests,  as  in  other  cases,  the  question  to  be  de- 
tej'mined  depends  upon  facts  to  be  ascertained  ;  and  here  we 
are  simply  called  upon  to  determine,  from  the  evidence  be- 
fore us,  the  simple  fact  of  the  intention  of  the  voters  who 
cast  their  votes.  Did  they  intend  to  vote  for  the  relators,  to 
fill  the  offices  for  which  this  election  was  ordered?  No 
rational  mind  can  doubt  upon  this  simple  question  of  fact,  as 
to  the  purposes  for  which  these  votes  were  cast.  That  is  so 
palpable,  that  we  shall  not  attempt  its  discussion.  And  yet 
the  law  is  well  settled  that  the  court  must  be  governed  by  the 
facts  thus  found,  although  there  may  have  been  some  techni- 
cal omission  or  informality  in  the  wording  of  the  vote  which 
is  cast.  The  question  is:  does  the  informality  leave  the  in- 
tention of  the  voters  doubtful?  In  this  case,  we  think  there 
is  no  doubt.  The  votes  cast  for  the  relators  designate  the 
office  with  as  much  technical  precision,  as  fixed  by  the  consti- 
tution, as  do  those  given  for  the  three  who  are  said  to  have 
been  commissioned,  and  even  more  so,  although  the  latter  fol- 
low the  statute  more  closely.  In  construing  this  statute  in 
the  case  above  referred  to,  we  sought  to  get  at  the  intention 
of  the  legislature,  when  the  words  police  magistrates  were 
used ;  and,  on  that  question  of  fact,  we  had  no  doubt  but  that 
justices  of  the  peace  were  intended,  and  so  held ;  that  the  leg- 
islature had  a  right  to  pass  the  law  under  that  clause  of  the 
constitution.  The  same  rule  applies,  when  we  ascertain  the 
intention  of  the  voter.  When  we  are  satisfied  on  that  point, 
we  are  bound  to  give  efi^ect  to  such  intention. 

It  was  suggested  at  the  bar,  on  behalf  of  those  who  re- 
ceived the  commissions  under  this  election,  that  mandamus 
will  not  lie,  to  admit  the  relators  to  an  office  which  is  al- 
ready filled.  We  recognize  the  rule  as  unquestioned,  that, 
ordinarily  at  least,  the  court  will  not,  by  mandamus,  turn  out 
one  officer  and  admit  another  in  his  place.  This  we  do  not 
propose  to  do.  We  have  nothing  to  do  with  those  parties, 
who  are  not  now  before  us.     This   decision  does  not  aft'ect 
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their  rights  to  their  offices,  one  way  or  the  other.  If 
[*170]  they  were  holding  their  offices  rightfully  *before, 
they  will  do  so  still.  And  if  they  had  no  legal  right 
to  the  offices  before,  but  were  merely  holding  by  color  of 
office,  this  decision  makes  them  no  less  officers  de  jure.  Their 
right  to  the  offices  can  be  determined  directly  by  quo  war- 
ranto. 

The  writ  must  issue  as  stipulated. 

'  Mandamus  awarded. 


GusTAVUS  Skelley,  Plaintiff  in  Error,   v.  Solomon 
Kahn,  Defendant  in  Error. 

Error  to  Logan. 

Batlke  ■without  reward — Liability — Negligence. — A  bailee  with- 
out reward,  is  required  to  use  such  care  and  discretion  in  the  performance  of 
a  duty  as  may  be  expected  of  all  men  of  common  prudence  in  their  own  af- 
fairs; and  will  be  liable  only  for  bad  faith  or  gross  negligence. 

If  he  undertake  to  con\'ey  or  pay  money,  he  is  bound  to  perform  his  un- 
dertaking, with  the  care  and  responsibility  incident  to  such  an  obligation. 

The  question  of  negligence  is  a  question  of  fact,  to  be  passed  upon  by  the 
jury. 

f 
This  was  a  suit  brought  originally  by  the  plaintiff  in  error, 
before  a  justice  of  the  ]ieace  of  Logan  county,  and  taken  up 
by  appeal,  by  the  defendant  in  error,  to  the  Ciicuit  Court  of 
that  county,  and  tried  by  Davis,  Judge,  without  the  interven- 
tion of  a  jury,  at  April  term,  1854,  of  the  Logan  Circuit  Court. 
The  i-ecord  shows  that  the  plaintiii  in  error,  who  was  sub-mail 
contractor,  placed  in  the  hands  of  the  defendant  in  error  ^30, 
to  give  to  a  Mr.  Sartain,  Avho  was  the  principal  contractor — 
this  sura  of  money  being  due  from  the  plaintiff  in  error  to  "  Sar- 
tain." A  boy  in  the  employment  of  "Sartain,"  who  was  car- 
rying the  mail  forhimfromWaynesvilleto  Middletown through 
Postville,  of  which  latter  office  defendant  in  error  was  post- 
master, called  upon  defendant  before  the  mojiey  had  been  de- 
posited by  plaintiif,  and  told  liini  he  had  been  authorized  by 
"  Sartain,"  to  get  the  money.  Defendant  informed  plaintiff 
of  this  fact,  to  which  he  replied  that  he  had  not  then  collected 
the  money,  but  would  do  so  soon,  and  did  do  so,  and  gave  it 
to  defendant  before  the  boy  made  liis  next  trip.  He  made  no 
objection  whatever  to  defendant  giving  the  money  to  the  boy. 
Defendant  gave  the  money  to  the  boy  when  he  made  his  next 
trip,  and  informed  plaintiif  that  he  had  done  so,  to  which  he 
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replied  that  it  was  all  right,  or  words  to  that  effect.  After 
the  boy  received  the  money  he  went  to  Middletown,  the  end  of 
the  route,  and  there  left  the  mail  bags,  and  has  not  since  been 
heard  of. 

Some  time  after  it  was  ascertained,  that  the  boy  had  ab- 
sconded, plaintiif  demanded  the  money  of  defendant, 
and  upon  his  refusal  *to  pay  it,  sought  to  make  him  [*171] 
liable  in  a  suit.  The  court  below,  decided  that  ap- 
pellee was  not  liable,  and  gave  judgment  against  the  plaintiff 
below  for  costs  of  suit,  which  decision  has  been  assigned  as 
error  and  the  cause  brought  to  this  court. 

ScATES,  C.  J.  The  undertaking  of  the  defendant,  was  gi-a- 
tuitously  to  carry  the  money  to  Sartain  to  whom  it  belonged  ; 
designated  in  the  law  of  bailments  as  a  mandatum,  and  under 
which  there  may  be  a  simple  custody,  or  labor  in  carrying,  or 
other  character.  Whether  under  that  law,  the  bailee  would, 
or  would  not,  under  any  circumstances  be  liable  for  non-feasance 
of  a  bailment  once  undertaken,  from  which  the  bailor  might 
be  damaged,  as  a  failure  to  present  bills  for  acceptance  or  pay- 
ment, and  give  notice,  &c.,  I  shall  not  here  inquire,  as  the  de- 
fendant did  not  decline  to  act.  But  the  question  arises  upon 
the  manner  in  which  he  performed  the  act.  The  general  prin- 
ciple laid  down  on  this  subject  is  applicable  to  this  case  ;  and 
there  is  little  or  no  controversy  as  to  what  that  principle  re- 
quires. 

A  mandatary  or  bailee,  who  undertakes,  without  reward,  to 
take  care  of  the  pledge,  or  perform  any  duty  or  labor,  is  re- 
quired to  use  in  its  performance  such  care  as  men  of  common 
sense  and  common  prudence,  however  inattentive,  ordinarily 
take  of  their  own  affairs,  and  they  will  be  liable  only  for  bad 
faith,  or  gross  negligence,  which  is  an  omission  of  that  degree 
of  care.  Tracy  et  al.  v.  Wood,  3  Mason  R.  132  ;  2  Kent  Com. 
568  to  573 ;  17  Mass.  R.  479  ;  8  Metcalf  R.  91 ;  Story  on  Bail- 
ments, Sees.  171,  175  ;  2  Hawk.  IST.  C.  R.  145  ;  Doorman  v. 
Jenkins,  2  Adolph.  and  Ellis  R.  256 ;  Goggs  v.  Bernard,  Ld. 
Raymd.  R.  909 ;  11  Wend.  R.  25  ;  14  Serg.  and  Rawl.  R.  275. 

If  the  mandatary  undertake  to  carry  or  pay  money,  or  trans- 
mit it,  and  the  money  is  delivered  to  him  for  that  purpose,  he 
is  bound  to  perform  his  undertaking,  under  the  degree  of  care 
required,  and  subject  to  the  degree  of  responsibility  attached 
to  such  an  undertaking.  Story  on  Bailments,  Sees.  171(2,  171^, 
171c;  11  Wend.  R.  25. 

Whether  there  is  gross  negligence  or  not,  seems  to  be  a 
question  of  fact  for  a  jury,  upon  all  the  circumstances  ;  Story 
Bail.  Sec.  174,  notes;  and   the   line   of  distinction,  between 
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what  is  and  what  is  not  sufficient  dihgencein  the  bailee,  under 
the  circiuustances,  is  nice  and  difficult  to  draw.     See  Jones  on 
Bailments  62.     Rendberg's  Case.  6Rob.  E.  142,  155  ;  Tracy  v. 
Wood,  3  Mason  K.  132. 

The  difficulty  in  this  case,  is  not  in  the  principles  of  law 
which  govern,  but  in  the  facts ;  and  this  is  made  more  a]3par- 
ent,  by  the  fact  that  the  issue  has  been  found  in  favor 
[*172]  of  such  party.  *From  the  view  we  take  of  the  facts, 
we  cannot  sustain  the  liuding  of  the  court.  But  by 
no  standard  of  common  prudence  in  common  affairs,  can  we 
say,  that  it  was  not  gross  negligence  to  hand  money  to  a  strange 
boy,  and  especially  under  the  suspicious  circumstance  that  he 
had  demanded  all  the  money  coming  to  his  em]:)loyer  from 
defendant's  post-office,  within  three  or  four  days  after  he  com- 
menced carrying  the  mail. 

Had  Sartain  usually,  or  ever,  sent  for  money  in  that  way  be- 
fore, or  without  sending  the  drafts,  or  an  order,  this  conduct 
might  not  have  appeared  so  gross ;  but  the  contrary  is  in  proof; 
and  such  seem  to  have  been  the  effect  upon  the  postmaster  at 
Kickapoo,  who  demanded  a  draft  or  an  order.  If  the  defend- 
ant was  imposed  on  by  these  circumstances,  and  the  simple 
fact  that  the  boy  was  employed  as  mail  rider,  he  has  shown  a 
degree  of  stupidity  and  carelessness  at  variance  with  all  pru- 
dence. It  is  true,  the  money  might  have  been  safely  carried 
by  the  boy,  but  there  was  not  one  circumstance  to  warrant 
any  one  having  the  slightest  degree  of  prudence,  to  rely  upon 
or  expect  it. 

There  is  nothing  shown  in  the  plaintiff's  conduct,  assenting 
to  any  more  than  what  defendant  recommended  by  his  own 
conduct  in  the  matter. 

If  we  could  feel  satisfied  upionany  view  of  defendant's  case 
in  this  matter,  we  should  affirm  the  judgment.  But  we  cannot, 
and  therefore  the  judgment  must  be  reversed  and  the  cause 
remanded  for  another  trial. 

Judgment  reversed. 

Caton,  J.    I  think  this  judgment  should  be  aiffi-med. 
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Thomas  H.  Laweence,    Plaintiff  in   Error,   v.  The 
People,  Defendant  in  Error. 

Error  to  Madison. 

Scire  facias  on  recognizance. — A  scire  facias  on  recognizance  stands 
in  the  place  of  a  declaration,  and  fills  the  same  otHce. 

It  is  sufficient  to  state  a  recognizance,  according  to  its  operation  and  legal 
effect;  or  it  may  be  set  out  verbatim,  and  the  court  will  decide  upon  its 
effect. 

Certificate  op  justice. — The  certificate  of  the  justice,  before  whom  a 
recognizance  is  taken,  is  essential  to  its  validity,  and  implies  its  approval  by 
him;  no  form  of  words  is  necessary  to  this  end;  if  the  officer  took  and  ex- 
cepted the  recognizance  for  the  purposes  contemplated  by  the  law. 

*A  scire  facias  was  issued  out  of  tlie  Circuit  Court .  [*1T3] 
of  Madison  county,  Illinois,  on  the  23rd  day  of  August, 
1855,  setting  fortli,  that  on  the  12th  day  of  March,  A.  D.  1855, 
Thos.  J.  Lawrence,  John  P.  Lawrence  and  Thomas  H.  Law- 
rence did  personally  appear  before  John  A.  Maxey,  an  acting 
justice  of  the  peace  of  said  county,  duly  elected,  commissioned 
and  qualified,  and  then  and  there,  before  said  justice  of  the 
peace,  did  enter  into,  sign,  seal  and  deliver,  a  certain  recogni- 
zance, which  recognizance  is  set  out  in  full  in  said  acire  facias, 
to  which  the  justice  attached  the  following  certilicate  : 

"  Taken  and  acknowledged  before  me,  the  12th  day  of  March,  A.  D.  1855. 

John  A.  Maxey,  J.  P.    [seal]." 

And  that  said  recognizance  was  returned  by  said  justice,  to 
the  Circuit  Court  of  said  county,  and  tiled  therein,  on  the  27th 
day  of  March,  A.  D.  1855.  And  that  an  indictment  was  re- 
turned into  said  Circuit  Court,  by  the  grand  jury,  at  the  April 
term,  1855,  against  Thomas  J.  Lawrence,  on  a  charge  of  lar- 
ceny, Avhich  indictment  is  set  out  in  full  in  said  scire  facias, 
with  the  indorsements  thereon  ;  and  that  the  same  was  tiled  in 
said  court,  on  the  4th  day  of  April,  1855  ;  and  that  afterwards, 
at  said  term,  an  order  of  the  Circuit  Court  was  made,  which 
order  is  set  out  in  full.  The  scire  facias  then  concludes  in 
the  usual  manner. 

The  said  Thomas  H.  Lawrence  was  served  with  process  on 
the  21th  day  of  August,  A.  D.  1855— the  other  parties  not 
found — afterwards,  on  the  6th  day  of  September,  1855,  the 
said  defendant,  Thomas  H.  Lawrence,  tiled  a  general  demurrer 
to  said  scire  facias,  which  the  Circuit  Court  overruled  and 
entered  judgment  against  Lawrence  for  the  penalty  of  the 
recognizance  and  costs  of  suit. 

Cited:    58  111.  28j  74  lU.  295;  83  111.  332.  ~ 
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J.  and  D.  Gillespie,  for  Plaintiff  in  Error. 
A.  W.  Metcalf,  for  The  People. 

Skinnee,  J.  This  was  a  scire  facias  upon  a  recognizance. 
Thomas  H.  Lawrence,  one  of  the  cognizors,  appeared  and  de- 
murred to  the  scire  facias.  The  demurrer  was  overruled, 
judgriient  of  execution  rendered  against  him,  and  the  suit  was 
continued  as  to  the  other  cognizors,  who  were  not  served. 

It  is  objected  that  the  scire  facias  is  insufficient,  because  it 

does  not  contain  an  averment  that  the  obligation  was  approved 

by  the  justice  of  the  peace  before  whom  it  was  taken.     The 

obligation  is  get  out  in  the  scire  facias^  and  shows  on  its  face 

the  following  certihcate : 

[*174]        *  "  Taken  and  acknowledged  before  me  this  12th  day  of  March, 
A.  D.  1855.  John  A.  Maxey,  J.  P.  [seal]." 

The  statute  provides  that  ''  all  recognizances  that  have  any 
relation  to  criminal  matters,  shall  be  taken  to  the  people  of 
this  State,  shall  be  signed  by  the  person  or  persons  entering 
into  the  same,  shall  be  certilied  by  the  judge,  justice  of  the 
peace,  or  other  officer  taking  the  same,  and  delivered  to  the 
clerk  of  the  Circuit  Court,"  &c.     E.  S.  191,  See.  205.      . 

The  scire  facias  stands  in  the  place  of  a  declaration,  and, 
for  the  purposes  of  pleading,  tills  the  same  office.  The  certifi- 
cate of  the  justice  is  a  part  of  the  recognizance  and  essential 
to  its  validity. 

It  was  sufficient  to  state  the  reco£:;nizance  according  to  its 
operation  and  legal  effect^  or  to  set  it  out  in  its  very  words ^ 
leaving  it  to  the  court  to  determine  upon  its  legal  effect.  1 
Chitty's  PI.  335.  The  j^leader  chose  the  latter  course,  and 
hence  what  appears  from  the  recognizance  need  not  be  again 
averred.  If  the  scire  facias  had  averred  that  the  recc^gnizunce 
was  "  taken  and  approved^^  by  the  justice,  the  recognizance  it- 
self would  have  ])roved  the  averment,  for  such  is  the  legal  ef- 
fect of  the  certiticate. 

All  that  is  im]>ortant  to  the  validity  of  the  recognizance,  in 
this  res]iect,  is,  that  it  api)ear  therefrom  that  it  was  taken  be- 
fore and  certified  l)y  the  officer  authorized  to  take  the  same. 
The  taking  and  certifying  the  instrument  officially,  as  a  re- 
cognizance, necessarily  involves  an  approval.  No  form  of 
certificate  is  given  by  the  statute,  and  it  is  not  material  what 
language  is  used,  so  that  ita])|)ears  that  the  officer  tool' imd  ac- 
cepted the  recognizance  for  the  purposes  contemplated  by  the 
law.  The  case  of  Bacon  et  al.  v.  The  People,  14  111.  312,  is 
relied  upon  by  the  plaintiff  in  error.  In  that  case,  it  does  not 
appear  that  the  recognizance  was   set   out  in  the  scire  facias^ 
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and  the  averment  was  that  the  cognizors  "  executed  and  de- 
livered to  the  justice  a  certain  bond  or  recognizance  whereby  " 
■&C.  ;  and  this  court  held  that  the  averment  was  not  sufficient 
to  show  that  the  obligation  was  taken  and  approved  by  the 
officer. 

In  this  case,  the  taking  and  approval  appear  from  the  recog- 
nizance set  out  in  the  saVe  /"acias,  and  this  is  equivalent  to 
such  averment. 

Judgment  affirmed. 


*Bebee  Booth  et  al.,  Plaintiffs  in    Error,     [*175] 
'C.  Geokge  W.  E-ives,  Defendant  in  Error. 

Error  to  Edgar. 

The  Supreme  Court  "will  not  reverse  a  judgment  as  being  against 
evidence,  unless  the  finding  of  the  jury  is  clearly  so. 

This  was  an  action  of  assumpsit  brought  by  Rives  against 
Martin  and  Booth.  Plea,  non-assumpsit.  Jury  waived.  Trial 
by  the  court.  Harlan,  Judge,  presiding,  at  October  term, 
1853,  of  the  Edgar  Circuit  Court. 

On  the  trial  the  plaintijff  proved  by  Robert  M.  Rhae  that 
from  the  first  of  June  to  the  first  of  September,  1847,  plaint- 
iff was  absent  from  home.  That  plaintiff  and  witness  owed  a 
joint  note,  falling  due  first  August  of  that  year ;  plaintiff's 
part  of  said  note  being  seven  hundred  dollars  or  more.  Plaint- 
iff, when  he  left  home,  left  the  money  to  pay  his  part  of  the 
note,  or  the  greater  part  of  it,  with  his  wife,  and  directed  wit- 
ness to  call  on  her  when  the  note  became  due,  get  the  money 
and  pay  it  off'.  A  few  days  before  the  note  became  due,  wit- 
ness went  to  plaintiff's  house  together  with  defendant,  Martin, 
who  fell  in  company  with  him  on  the  way.  Witness  only  got 
from  plaintiff's  wife  three  hundred  or  three  hundred  and  fifty 
dollars.  Witness  wanted  more,  but  Mrs.  Rives  said  that  was 
all  she  had.  On  their  way  home  witness  spoke  harshly  of 
plaintiff,  for  having  assured  witness  that  his,  plaintiff''s,  share 
of  the  money  to  pay  the  note  was  left  with  his  wife,  and 
when  he  called  he  could  only  get  the  amount  he  did.  De- 
fendant, Martin,  replied  to  witness,  "you  should  not  blame 
Rives  for  that,  he  was  owing  us  about  six  hundred  dollars,  we 
wanted  the  money  ;  since  he  left  I  went  to  his  wife  and  got 
from  her  three  hundred  or  three  hundred  and  fifty  dollars, 
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(whicli  sum  witness  cannot  recollect,  but  believes  it  was  three 
Inindred  and  titty,)  on  account,  against  Rives,"  Witness  fur- 
ther testiiied  that  defendants  were  at  that  time,  and  before 
and  since,  partners  in  merchandise  in  Paris.  "Witness  further 
testiiied  that  some  years  afterwards,  he  believed  in  1S51.  but 
it  might  have  been  in  the  spring  of  1850,  witness  and  Rives 
settled  their  accounts,  and  among  the  rest  the  note  aforesaid  ; 
when,  for  the  tirst  time,  he  infoi-med  plaintiff  of  the  amount 
of  money  he  had  got  from  Mrs.  Rives,  and  that  Martin  had 
got  the  balance.  JPlaintiif  further  proved  by  George  Hard- 
ing that  in  the  year  1818  he  heard  defendant,  Martin,  say 
"  Rives  was  owing  me,  and  I  went  to  his  house  and 
[*176]  got  from  his  *wife  some  money."  Defendant  named 
the  sum, — witness  does  not  recollect  the  amount,  but 
it  was.  a  considerable  sum.  Jonathan  May  testilies  to  the 
same  statements  made  by  defendant  in  1850. 

Plaintiff  further  proved  by  George  Hoge  that  in  1817-8 
and  hitherto,  he  was  a  clerk  in  the  store  of  the  defendants. 
Plaintiff  had  frecpient  access  to  the  books  of  the  firm,  and  ex- 
amined his  own  accounts  previous  to  1851  ;  witness  identified 
the  books  of  the  firm.  Said  books  were  introduced,  and 
showed  no  credit  in  1817  for  $300  or  $350,  nor  for  any  sum 
that  year  exceeding  $200,  (in  February,)  but  the  books  showed 
a  credit  of  $300  in  February,  1818.  This  was  all  the  plaint- 
iff's evidence. 

Defendants  then  proved  by  Kewton  Booth  that  in  all  the 
year  1817,  and  until  April,  1818,  he  was  a  clerk  in  the  store 
of  defendants  ;  was  their  book-keeper,  and  had  daily  access 
to  the  money  drawer,  books,  and  accounts  of  the  firm  ;  that 
sometimes  when  defendants  lent  money  to  their  friends,  and 
the  transaction,  was  a  short  one,  to  bQ  repaid  in  a  few  days, 
noted  the  amount  on  a  slip  of  paper  and  dropped  it  in  the 
money  drawer  as  cash,  and  when  the  money  was  paid  they 
tore  up  the  slip  of  paper  and  no  entry  was  made  on  the 
books ;  but  sometimes  such  transactions  were  entered  on  the 
book. 

That  no  such  slip  of  paper  could  have  been  in  the  drawer, 
and  escajied  his  notice,  as  he  believed.  That  he  had  never 
heard  of  such  slip  of  ]>aj)er,  or  of  the  receipt  of  $300  or  $350 
for  the  year  1817,  and  the  books  showed  no  such  transaction 
for  that  year.  The  first  he  liad  ever  heard  of  any  such  trans- 
action was  from  the  witnesses  on  the  stand  at  this  trial. 

The  defendants  proved  by  Thomas  J,  Martin  that  in  Feb- 
ruary, 1851,  he  was  present  at  a  settlement  between  defend- 
ants, Martin  and  Rives,  for  house  rent  due  to  Martin  indi- 
vidually.    On  settlement  Rives  fell  in  Martin's  debt  $32,  for 
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whicli  he  gave  his  note  to  Martin,  Defendant,  Martin,  or  tlie 
firm,  it  did  not  appear  wliicli,  had  bought  a  note  on  ])]aiutilf, 
on  which  Robert  Clark  was  security,  which  tliey  held.  The 
book  account  of  plaintiff  with  the  firm  was  then  examined, 
afterwards  the  notes  were  sued  on,  and  judgment  obtained  ; 
the  account  and  judgment  against  plaintiff  were  paid  off ; 
plaintiff,  on  the  day  of  settlement,  had  access  to  and  did  ex- 
amine the  books  of  the  firm,  but  neither  on  that  or  any  other 
occasion  did  he  make  any  mention  of  the  error  of  |300  or 
$350,  as  shown  by  the  books. 

Defendants  proved  by  James  Clark  that  in  1851  he  heard 
plaintiff"  say  that  defendants  knew  he  was  embarrassed,  and 
were  crowding  him  too  hard  ;  he  was  able  to  pay,  but  wanted 
time  ;  that  they  had  better  not  crowd  bim  so  hard, 
there  had  *been  large  money  transactions  between  [*17T] 
them  which  had  been  loosely  kept ;  that  he  had  the 
advantage  of  them,  and  if  they  did  not  cease  to  oppress  him, 
lie  would  have  his  revenge. 

The  defendants  proved,by  Robert  Clark  that  in  1851  he 
heard  plaintiff"  say  that  defendant,  Martin,  was  oppressing 
him  ;  that  their  money  transactions  had  been  keot  very  loose- 
ly, and  that  he  had  an  advantage  of  defendant,  Martin,  but  he 
would  pay  him  off  and  be  done  with  him.  This  was  all  the 
evidence  in  the  cause  on  which  a  verdict  was  found  for  the 
plaintiff'  for  $380 ;  defendants  thereupon  moved  for  a  new 
trial,  which  motion  was  overruled  by  the  court,  and  judgment 
was  rendered  for  plaintiff  against  defendants  for  $380  and 
costs  ;  to  which  defendants  excepted. 

And  the  plaintiffs  in  error  assigned  for  error : 

1st.  That  the  court  erred  in  overruling  their  motions  for  a 
new  trial. 

2nd.  The  court  erred  in  finding  for  plaintiff  in  the  court 
below  and  lendering  judgment  for  him  on  the  evidence  in  the 
cause. 

3rd.  The  court  erred  in  not  finding  for  and  rendering 
judgment  in  favor  of  the  defendants  in  the  court  below. 

S.  T.  Logan,  for  Plaintiffs  in  Error. 

A.  Lincoln,  for  Defendant  in  Error. 

Caton,  J.  The  controversy  in  this  case  is  purely  one  of 
fact,  and  we  think  the  finding  of  the  court  is  sustained  by  the 
evidence.  It  is  not  controverted  that  the  money  sued  for  was 
received  by  the  defendants  below,  of  the  plaintiff"'s  wife,  in 
1847.     And  the  proof  is  positive  that  it  was  not  placed  to  the 
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plaintiff's  credit  on  tlie  defendant's  books  at  the  time  ;  and  it  is 
altogether  probable  that  it  never  was.  The  weight  of  evidence 
clearly  is,  that  the  amount  received  was  §350.  Some  six 
months  after,  there  was  placed  to  the  defendant's  credit  $300  ; 
and  in  the  course  of  the  year  other  considerable  sums  ;  what 
these  credits  were  for  does  not  appear.  It  may  or  it  may  not 
be  that  this  three  hundred  dollar  credit  was  for  the  money  got 
of  Mrs.  Rives,  but  we  cannot  say  that  it  was  so,  nor  is  there 
any  strong  presumption  that  such  was  the  case  ;  and  indeed  we 
think  the  probability  is  the  other  way.  The  credit  is  for  a  less 
sum  and  at  a  much  later  period.  Afterwards  the  parties  had 
a  settlement,  and  nothing  was  said  about  the  money  obtained 
from  Mrs.  Rives. 

In  lSi7,  when  the  plaintiff  left  home  to  be  absent  for  some 

time,  he  left  with  his  wife  seven  hundred  dollars  to  pay 
[*178]     his  *share  of  a  note  which  he  had  executed  jointly  with 

one  Rhea,  which  was  to  fall  due  before  the  plaintiff  was 
expected  to  return.  Rhea  was  to  call  on  the  plaintift"s  wife  and 
get  the  money  and  pay  the  note.  At  the  proper  time  he  did  call 
for  the  money,  but  Mrs.  Rives  said  she  had  for  him  but  three 
hundred  and  fifty  dollars,  which  he  got.  When  complaining 
of  this,  one  of  the  defendants  explained  that  he  had  previous- 
ly got  the  other  three  hundred  and  lifty  dollars  of  Mrs.  Rives, 
and  a]>]>lied  it  on  the  indebtedness  of  the  plaintiff  to  the  de- 
fendants. Rhea  never  informed  the  plaintiff  of  this  till  their 
final  settlement  several  years  after,  and  long  after  the  iinal 
settlement  which  had  taken  place  between  the  j^laintifts  and 
defendants,  and  at  which  no  mention  was  made  of  this  money 
obtained  from  Mrs.  Rives,  so  far  as  we  are  informed.  The 
jU'obability  that  Rives  was  informed  of  this  payment  to 
the  defendants  on  his  return  home  and  before  his  settlement 
with  the  defendants,  is  no  doubt  entitled  to  weight ;  and  some 
vague  threats  made  by  the  plaintiff's  when  complaining  of  the 
conduct  of  the  defendants,  are  also  entitled  to  consideration. 
But  we  do  not  think  these  entitled  to  such  weight  as  to 
justify  us  in  reversing  the  finding  of  the  court  below  setting 
in  the  place  of  a  jury.  It  is  at  any  rate  not  that  clear  case  of 
a  finding  against  the  evidence  as  the  rule  of  law  recpiires  to 
justify  this  court  in  reversing  the  judgment. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 

174 


DECEMBER  TERM,  1855. 


Dickerson  v.  Sparks. 


Joshua  Dickekson,  Appellant,  v.  Truelove  Sparks, 

AjDpellee. 

Appea  I  fro  m  Ma  co  up  in . 

Evidence — Province  op  jury. — In  an  action  for  corn  sold  and  deliv- 
ered, it  is  for  the  jury  to  determine  from  the  evidence  the  quantity  sold,  and 
the  plaintifP  need  not  necessarily  prove  the  exact  quantity  delivered. 

The  competency  of  evidence  is  for  the  court  to  decide,  and  the  jury  will 
pass  upon  it  according  to  its  weight  and  preponderance  when  it  has  been 
submitted  to  them. 

The  only  question  submitted  to  ttie  court  bj  tliis  record,  is 
fully  stated  in  the  opinion. 

D.  A.  Smith,  for  Appellant. 

J.  M.  Palmee,  for  Appellee. 

*SKi]srNEE,  J.  Assumpsit  by  Sparks  against  Dicker-  [*179] 
son,  to  recover  for  corn  sold  and  delivered. 

Tlie  defendant  below  asked  for  the  following  instruction, 
which  the  court  refused  to  give  :  "  That  before  the  plaintiff 
can  recover  in  this  case  on  a  contract  for  sale  and  delivery  of 
corn,  he  must  prove  clearly  and  specifical'y  by  competent  evi- 
dence the  quantity  of  corn,  and  that  the  statement  of  plaintiff 's 
witness,  that  his  father  had  exhibited  a  memorandum  book 
of  the  quantity  of  corn  is  not  such  evidence." 

The  court  properly  refused  the  instruction.  The  plaintiff 
had  proved  the  sale  and  delivery  of  corn  by  him  to  the  de- 
fendant, but  the  precise  quantity  so  delivered,  did  not  from 
the  evidence  with  certainty  appear.  It  was  for  the  jnry  from 
the  evidence  to  determine  as  to  the  quantity,  and  it  was  not 
necessary  to  a  recovery,  that  the  plaintiff  should  prove  the 
exa,ct  quantity  of  corn  delivered. 

It  would  be  equivalent  to  a  denial  of  justice  in  suits  arising 
out  of  transactions  of  daily  occurrence,  to  lay  down  such  a 
i-ule.  The  language  of  the  instruction,  "  clearly  and  specifical- 
ly, and  by  competent  evidence,  is  objectionable  and  well  cal- 
culated to  deceive  and  mislead  a  jury,  and  should  upon  that 
ground  have  been  refused. 

The  competency  of  the  evidence  was  for  the  court,  and  the 
jury  were  to  determine  the  questions  of   fact  submitted  to 
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tliem  from  the  evidence,  and  according  to  its  weight  and  pre- 
ponderance. 

This  is  tlie  only  question  presented  by  the  record  for  decis- 
ion of  this  court. 

Judgment  affirmed. 


Geoege  Myees  et  al.,  Appellants,  v.  William  Tue- 

NEE,  Appellee ;  and 
Same  v.  Same. 

Appeal  from  Logan. 

AssiaxirENT  op  intebest  in  patent — Consideration  for  note. — 
The  assignment  of  an  interest  in  a  patent,  granted  for  an  ornamental  de- 
sign for  an  "  horological  cradle,"  is  a  sufficient  consideration  to  enable  a 
party  to  recover  on  i^romissory  notes  given  therefor,  although  the  invention 
may  be  practically  of  but  little  value. 

Description  op  patent. — That  although  the  assignment  described  the 
patent  as  being  for  "an  horological  cradle,"  it  will  be  understood  as  of 
the  thing  patented,  without  reference  to  all  the  parts  which  constitute  a 
cradle. 

Caveat  emptor. — Where  the  patent  assigned  is  referred  to  by  date,  it 
may  be  presumed  the  purchaser  examined  it  for  himself.  The  maxim  of 
"  caveat  emptor  "  would  apply  to  such  a  transaction. 

[*180]  *These  were  actions  of  assumpsit  on  promissory 
notes.  The  sole  defence  goes  to  the  consideration  of 
the  notes.     It  is  presented  by  three  pleas. 

1st.  That  the  notes  were  given  for  an  interest  in  a  supposed 
jmtent  for  an  "horological  cradle,"  whereas  there  was  no  such 
patent,  but  only  a  patent  for  an  "  ornamental  design"  for  an 
"  horological  cradle.*' 

2nd.  That  said  notes  were  given  for  an  interest  in  a  sup- 
posed ]iatent,  which  interest  said  Turner  was  supi)osed  to  hold 
by  an  assignment  from  the  patentee,  and  that  no  such  assign- 
ment had  been  recorded  according  to  law. 

3rd.  That  said  notes  were  given  for  an  interest  in  a  supposed 
patent,  and  that  said  ]iatcnt  contains  more  than  is  necessary  to 
produce  the  described  effect,  which  addition  was  made  for  the 
purpose  of  deceiving  the  public. 

Pleas  traversed  and  trial  by  court  by  agreement,  Davis, 
Judge,  presiding,  at  Sei)tember  term,  1855,  of  the  Logan  Cir- 
cuit Court.  The  defendants  below  gave  in  evidence  an  instru- 
ment in  writing  made  by  one  Alexander  Edmunds,  jmrporting 
to  transfer  to  the  plaintiff  and  one  McCarty  Ilildreth,  a  certain 

Cited;  Consideration  of  note,  17  111.  184j  53  111.  469;  60  lU.  163. 
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interest  under  a  patent  to  said  Edmunds,  of  date  Eeb.  23, 
1853,  for  an  "horological  cradle,"  which  instrument  is  an  as- 
signment of  said  Turner's  interest  therein  to  the  defendants 
below. 

Defendants  also  gave  in  evidence  a  patent  and  specifications 
to  Alexander  Edmunds,  of  date  Feb.  22nd,  1853,  for  an  "  or- 
namental design"  for  an  horological  cradle. 

Defendants  also  proved  by  said  Edmunds  that  this  is  the 
only  patent  ever  issued  to  him,  and  that  the  notes  herein  were 
given  for  the  supposed  transfer  evidenced  bj  the  two  succes- 
sive assignments  herein  before  mentioned. 

This  was  all  the  evidence. 

The  court  gave  judgment  for  the  plaintiff  below  and  de- 
fendants appeal  and  now  assign  for  error  that  the  court  be- 
low erred  in  rendering  judgment  for  the  plaintiff  below. 

Stuaet  and  Edwakds  and  Lincoln  and  Hekndon,  for  Ap- 
pellants. , 

L.  P.  Lacet,  for  Appellee. 

Caton,  J.  These  actions  are  upon  ]3romissory  notes,  to 
which  the  defendant  pleaded  a  want  of  consideration.  On 
the  trial  was  given  in  evidence  by  the  defence  a  patent  issued 
by  the  United  States  to  Alexander  Edmunds,  bearing  date  the 
23rd  day  of  February,  1853,  for  "  a  new  and  useful  design  for 
a  cradle."  The  clcmn  set  forth  in  the  specification, 
and  which  is  referred  to  *and  made  a  part  of  the  pat-  [*181] 
ent,  is  as  follows  :  "  What  I  claim  as  my  production, 
and  desire  to  secure  by  letters  patent,  is  the  design  and  config- 
uration of  the  ornaments  above  described  and  set  forth,  form- 
ing together  an  ornamental  design  for  an  Horological  Cradle." 
A  conveyance  was  also  shown  from  Edmunds  to  Turner  and 
Hildreth  of  the  right  to  certain  specified  territory  of  the 
United  States.  This  conveyance  or  assignment  recites  that, 
"  Whereas,  Alexander  Edmunds,  of  Mt.  Pulaski,  in  the  county 
of  Logan,  and  State  of  Illinois,  did  obtain  letters  patent  of 
the  United  States  for  an  Horological  Cradle,  which  letters  pat- 
ent bear  date  the  23rd  day  of  February,  1853."  It  then  as- 
signs to  Turner  and  Hildreth  "  all  the  right,  title  and  interest 
which  I  have  in  the  said  invention  as  secured  to  me  by  the 
said  letters  patent,  for,  to  and  in  the  States,"  &q.  On  the  back 
of  this  conveyance  they  also  showed  an  assignment  by  Turner 
of  his  interest  therein 'to  John  and  George  Myers,  for  which 
the  notes  on  which  these  actions  were  brought  were  given ; 
and  the  real  question  in  these  cases  is,  whether  this  assign- 
voL.  xvii-12  ^'i^ 
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luent  conveyed  an  interest  in  the  patent  issued  to  Edmunds, 
as  it  purported  to  do.  If  it  did  convey  such  interest  as  it 
])rofessed  to,  then  such  conveyance  constituted  a  consideration 
for  the  notes,  altliough  it  may  be  true  that  tlie  invention  was 
practically  of  little  or  no  value.  The  pecuniary  value  of  an 
ornamental  design  must,  to  a  great  extent,  depend  on  the  pub- 
lic ta-te  or  fancy,  of  which  the  purchaser  must  be  the  judge. 
Caveat  emptor.  The  objection  is  that  the  assignment  was  of 
a  ]xitent  "  for  an  Horological  Cradle  ;"  whereas  the  patent 
granted  was  for  an  ornamental  design  for  an  horological 
cradle.  To  us  the  answer  is  obvious  and  satisfactory.  The 
assignment  does  not  pretend  to  use  any  technical  words  of  de- 
scrijitiou  of  the  thing  or  right  assigned,  nor  does  it  pretend 
to  cpiote  from  or  use  the  words  of  the  patent  in  describing 
the  I'ight  sold.  In  ascertaining  whether  the  assignment  was 
void,  we  must  consider  the  case  the  same  as  if  Edmunds  were 
now  prosecuting  the  assignees  for  an  infringement.  And  in 
such  a  case,  I  am  sure  he  would  stand  but  a  poor  chance  with 
eithe"  court  or  jury.  The  subject  matter  of  the  transfer  was 
beyond  all  doubt  the  rights  secured  to  Edmunds  by  the  pat- 
ent ;    such  is  the  exjiress  language  of  the  assignment. 

In  describing  the  thing  patented,  language  in  most  common 
use  is  used.  It  is  universal  in  speaking  of  an  invention  ap- 
plied to  a  particular  machine,  to  speak  of  the  machine  as 
being  the  subject  matter  of  the  patent,  as  Danforth's  Patent 
Mowing  Machine,  or  Manney's  Patent  Reaper,  or  Wood's 
Patent  Sawmill,  or  Woodworth's  Patent  Planing  Machine ; 
and  yet,  in  almost  all  cases,  the  part  of  the  thing  patented  is 

very  insignificant  as  compared  with  the  whole.  The 
[*182]     right  to  make  and  use    nineteen-*twentieths  of  the 

very  thing  thus  spoken  of  as  patented,  being  com- 
mon to  all  men  ;  and  yet  it  would  hardly  be  denied  that  an 
assignment  by  the  patentees,  in  such  general  terms  as  are 
usual  in  speaking  of  the  thing  to  which  the  patented  part  is 
attached,  would  convey  the  right  to  make  and  use  the  thing 
actually  ])atented.  Nor  would  it  bo  ]u-etended  that  the  pur- 
chaser would  suppose  he  was  getting  the  exclusive  right  to 
make  the  entire  machine  and  every  part  of  it.  So  of  the 
cradle.  The  novelty  invented  might  have  been  in  the  ])ro- 
pelling  power  which  keeps  it  in  motion,  or  some  particular 
]-)art  of  it,  in  the  form  of  the  bed  of  the  cradle,  or  the 
frame  to  which  it  is  attached,  and  by  which  it  is  supported ; 
or  it  might  have  been  in  the  maTuicr  of  attaching  the  body  of 
tlie  cradle  to  the  motive  power,  had  there  been  any  novelty 
in  these,  or  in  any  other  i^art  of  the  entire  thing,  whether  of 
great  or  of  little  importance,  or  whether  really  useful,  or  only 
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ornamental.  In  either  case,  in  common  acceptation,  the  cradle 
to  which  such  improvement  would  be  applied,  would  be 
called  the  patent  cradle  ;  and  yet,  by  such  designation,  no  one 
would  suppose  that  every  part  and  parcel  of  the  cradle  was 
new  and  patented.  To  find  out  the  real  extent  of  the  new  in- 
vention for  which  the  patent  was  issued,  resort  would  neces- 
sarily be  had  to  the  patent  itself.  Without  such  reference,  it 
is  not  probable  that  in  one  case  in  a  thousand,  where  the  pur- 
chaser, from  a  mere  inspection  of  the  machine,  or  the  name 
given  it  by  the  inventor,  would  be  able  to  determine,  with 
any  degree  of  certainty,  what  is  covered  by  the  patent.  If 
the  patentee  sells  the  right  to  make  such  machines  by  the 
name  which  he  gives  it,  or  by  any  other  designation  or  de- 
scription which  shows  satisfactorily  that  he  designed  to  sell 
to  the  assignee,  the  riglits  which  were  secured  to  him  by  the 
patent,  the  assignment  would,  as  a  matter  of  course,  convey 
the  right  the  same  as  in  the  sale  or  transfer  of  any  other  right, 
interest  or  property. 

Had  the  subject  matter  of  this  conveyance  been  anything 
else  which  may  be  the  subject  of  transfer,  it  would  hardly 
have  been  contended  that  no  title  passed  by  reason  of  any  sn  p- 
posed  misdescription  in  the  assignment ;  and  yet,  in  this  case, 
there  is  no  provision  of  law  requiring  any  technical  or  partic- 
ular description  of  the  things  sold.  It  is,  as  in  all  other  cases, 
still  a  question  of  fact.  What  did  the  party  design  to  sell, 
and  what  did  the  purchaser  expect  to  get?  No  one  can 
doubt  that  the  patentee  designed  to  sell  his  patent  right  se- 
cured by  the  patent  referred  to  ;  and  the  purchasers  could 
not,  as  reasonable  men,  have  expected  they  were  ]3urchasing 
the  exclusive  right  to  make  every  part  and  member  of  the 
cradle,  which  was  known  by  the  designation  of 
Edmunds'  Horological  Cradle,  for  the  form  of  *some  [*183] 
parts  of  it  at  least,  nuist  have  .been  familiar  to  them 
from  childhood,  and  they  could  not  have  supposed  Edmunds 
the  original  inventor  ;  and,  indeed,  this  remark  Avill  apply  to 
by  far  the  greatest  portion  of  the  machine.  Of  some  parts 
at  least,  they  did  not  suppose  they  were  purchasing  the  exclu- 
sive right  to  make.  Then  what  parts  did  they  suppose  they 
were  ]3urchasing  the  right  to  make  ?  If  they  could  form  no  def- 
inite idea  from  an  inspection  of  the  machine  itself,  necessarily 
they  had  to  resort  to  other  means  of  information.  This  case 
does  not  show  that  they  had  any  other  representations  or  means 
of  information  except  the  patent  itself.  Had  this  patent  proved 
of  vastly  more  value  than  the  price  paid  for  it,  by  which  the 
defendants  were  accumulating  rapid  fortunes,  they  would 
have  been  slow  to  perceive   any  defect  in  the  description  by 
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wliieli  they  were  to  be  stopped  in  their  career  of  success.  If 
"we  could  uot  in  that  case  hold  the  assignment  void  for  a  mis- 
descrij'tion,  we  cannot  now  say  that  the  assignees  did  not  get 
the  right  which,  by  the  patent,  was  granted  to  the  ]mtentee. 
If  they  did,  then  that  of  itself,  whether  really  Taluable  or 
not,  constituted  a  sufficient  consideration  for  the  notes  sued  on. 
The  notes  tlien  were  not  given  without  consideration. 

On  the  argument  it  was  suggested,  and  even  pressed,  that 
if  a  failure  of  consideration  is  not  shown,  a  case  of  fraud  is 
made  out  which  should  entitle  the  defendants  to  judgment. 
Much  that  has  already  been  said  will  as  well  ajiply  in  answer- 
ing this  position  and  need 'not  now  be  repeated.  There  is- no 
evidence  of  any  false  representation  by  the  plaintiff  or  by  Ed- 
munds in  any  way  or  at  any  time,  unless  it  is  found  in  the 
assignment  itself,  the  provisions  of  which,  as  to  this  point,  have 
already  been  considered.  The  assignments  refer  specilically 
to  the  patent  by  date,  and  it  may  nut  be  a  very  violent  pre- 
sumption to  sup]30se  that  the  purchasers  examined  it  to  see 
what  they  were  buying.  Should  I  buy  a  piece  of  land  of  a 
party  by  some  general  description  which,  without  some  ref- 
erence to  something  else,  would  be  unintelligible,  but  in  my 
deed  reference  is  made  to  the  original  patent  by  which  it  was 
conveyed  by  the  government  to  my  grantor,  the  description 
would  become  as  certain,  definite  and  satisfactory  as  if  that 
description  were  copied  into  my  deed  ;  and  nothing  short  of 
positive  ])roof  of  a  fraud  or  clear  mistake  would  remove  the 
presumption  that  I  had  examined  or  understood  the  contents 
of  the  ]  atent.  There  is  not  near  as  much  suspicion  of  fraud 
in  this  cace  as  there  was  in  JEdmunds  v.  Myers,  16  111.  207, 
and  yet  in  that  case  we  reversed  the  decree  and  dismissed  the 
bill  because  the  charge  of  fraud  was  not  sustained.  That  suit 
grew  out  of  this  same  transaction. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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*McCakty  Hildreth,  Appellant,  v.  William     [*184] 
Turner,  Appellee. 

Appeal  from  Logan. 

The  Act  of  Congress  requiring  a  transfer  of  letters  patent  to  be  recorded 
in  the  Patent  Office  within  three  months,  is  directory  only  as  between  the 
parties. 

This  was  an  action  of  assumpsit  on  a  promissory  note.  The 
sole  defence  goes  to  the  consideration  of  the  note.  It  is  pre- 
sented by  two  pleas :  1st.  That  the  note  was  given  for  an 
interest  for  a  snpposed  patent  for  an  ''  Horological  Cradle;" 
whereas  there  was  no  patent,  but  only  a  patent  for  an  "  orna- 
mental design"  for  an  horological  cradle.  2nd.  That  the 
note  was  given  for  an  interest  in  a  supposed  patent,  and  that 
said  patent  contains  more  than  is  necessary  to  produce  the  de- 
scribed eifect ;  which  addition  was  made  for  the  purpose  of 
deceiving  the  public. 

Pleas  traversed,  and  trial  by  the  court  by  agreement. 

The  defendant  below  gave  in  evidence  an  instrument  in  wi*it- 
ing,  made  by  one  Alexander  Edmunds,  purporting  to  transfer 
to  the  plaintiff  and  defendant  herein  a  certain  interest  in  a 
patent  to  said  Edmunds,  of  date  February  23rd,  1853,  for  an 
"  horological  cradle." 

Defendant  also  gave  in  evidence  a  patent  and  specifications 
to  Alexander  Edmunds,  of  date  February  22nd,  1853,  for  an 
ornamental  design  for  an  horological  cradle.  Defeudant  also 
proved  by  said  Edmunds,  that  the  foregoing  is  the  only  patent 
ever  issued  to  him,  and  that  the  note  was  given  for  the  sup- 
posed transfer,  evidenced  by  the  instrument  in  writing  afore- 
said.    This  was  all  the  evidence. 

The  court  gave  judgment  for  the  plaintiff  below,  and  the 
defendant  appeals,  and  now  assigns  for  error  that  the  court  be- 
low erred  in  rendering  judgment  for  the  plaintiff  below. 

Stcaet  and  Edwards,  and  Lincoln  and  Herndon,  for  Ap- 
pellant. 

L.  P.  Lacet,  for  Appellee. 

Caton,  J.  The  first  question  in  this  case  is  precisely  like 
that  decided  in  Myers  v.  Tiirner^  ante,  and  is  determined  in 
the  same  way,  for  the  reasons  there  assigned. 
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This  record  presents  the  additional  question :  ^vhether  the 
assignment  or  transfer  of  a  patent  right  is  operative,  nil  til  it  is 
recorded  as  rerjnired  by  the  patent  laws  of  the  United  States. 

The  assignment  was,  by  the  act  of  Congress,  rcqnired 
[*185]     to   "be  *recorded  in  the  patent  olBce    within  three 

months  from  the  execution  thereof,"  This  act  has 
beenre])eatedlj  held  by  the  federal  courts  to  be  merely  direct- 
ory as  between  the  i:arties ;  and,  like  our  ordinary  registry 
laws,  designed  for  the  benefit  of  subsequent  ho?ia  fide  pur- 
chasers. The  reasons  assigned  for  this  construction  by  Story, 
J.,  in  PitU  V.  Whitman,  2  Story  K.  609,  are  conclusive.  He 
says:  "In  the  first  place,  it  is  difficult  to  say  why,  as  between 
the  patentee  and  the  assignee,  the  assignment  ought  not  to  be 
held  good  as  a  subsisting  contract  and  conveyance  ;  although 
it  is  never  recorded  by  accident,  or  mistake,  or  design.  Sup- 
pose the  patentee  has  assigned  his  whole  right  to  the  assignee, 
for  a  full  and  adequate  consideration,  and  the  assignment  is 
not  recorded  within  the  three  months — and  the  assignee  should 
mak-^  and  use  the  patented  machine  afterward — could  the 
patentee  maintain  a  suit  against  the  assignee  for  such  making 
and  use,  as  a  breach  of  the  patent,  as  if  he  had  never  parted 
with  his  right?"  But  it  is  unnecessary  to  quote  the  whole  of 
his  reasoning.  It  is  sufficient  that  the  question  has  been  set- 
tled by  the  federal  courts,  whose  peculiar  province  it  is  to  con- 
strue the  acts  of  Congress.  We  follow  these  decisions,  not 
only  because  they  are  authority,  but  also  because  we  are  satis- 
fied they  are  sustained  by  sound  legal  reasoning. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Joshua  Moore,  impleaded  with  Ira  Y.  Mann,  Appel- 
lant, V.  GeokgeVail,  to  use  of  A.  Melick,  Appellee; 
and 

Same,  Appellant,  v.  Moses  Dodd,  Appellee. 

Appeal  from  Morgan. 

Conveyance  of  premises  in  hands  op  third  party — Eviction.— 
If,  at  the  time  a  conveyance  is  made,  the  premises  conveyed  are  actually  in 
the  possession  of  a  third  party,  claiming  under  a  paramount  title,  it  amounts 
to  an  eviction  eo  iiisfaufi. 

Covenants — Breach — Action. — Upon  the  common  covenant  that  the 

Cited:  Covenant  of  warranty,  right  to  recover  upon,  whrn,  .51  111.  876:  o 
Bradw.  105;  what  is  a  breach  of,  81  111.  340;  88  111.467,  468;  2  Bnidw. 
495. 
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vender,  his  heirs,  &c.,  "  will  warrant  and  forever  defend  the  title  to  said 
lots  to,"  &c.,  there  must  not  only  be  a  wa,nt  of  title  in  the  vender,  but  there 
must  be  an  ouster  under  paramount  title,  before  action  will  lie. 

Ouster. — Such  ouster  may  be  established  by  showing  that  there  was,  at 
the  time  the  covenant  was  made,  a  person  in  f)ossession,  holding  under  a 
paramount  title.  A  party  is  not  required  to  take  actual  possession  of  prem- 
ises; but  may  even  yield  his  possession,  where  another  claims  the  premises 
under  such  a  title,  if  presented  and  insisted  upon. 

Relinquishment  op  possession  by  covenantee — Burden  op 
PROOF. — A  covenantee,  if  he  relinquishes  possession,  must  take  the  burthen 
of  showing  the  necessity  for  doing  so. 

Unoccupied  lands — Constructive  possession — Taking-  actual  pos- 
session— Commencement  op  limitation. — Where  lands  are  unoccupied, 
as  may  be  in  this  State,  the  legal  title  draws  after  it  constructive  posses- 
sion, which  will  continue  until  actual  eviction;  and  when  possession  is 
actually  taken  by  one  having  paramount  title,  an  action  arises  under  the 
covenant,  and  the  limitation  commences  to  run  from  that  time. 

*The  actions  in  tliis  case  are  i3recisel  y  similar  in  plead-  [*186] 
ing;s  and  proofs,  both  being  in  covenant  on  a  deed,  by 
which  the  parties  covenanted,  "  that  they,  tlieir  heirs,  execu- 
tors and  administrators  will  warrant  and  defend  the  title  to 
the  said  premises  (conveyed)  to  the  vendee,  his  heirs  and  as- 
signs forever,  against  the  claim  of  all  and  any  person  or  per- 
sons whatsoever." 

The  cases  were  submitted  to  Woodson,  Judge,  of  the  Mor- 
gan Circuit  Conrt,  without  the  intervention  of  jnry ;  and  a 
judgment  was  rendered  against  Moore  for  a  breach  of  the 
covenant.  The  issue  was  found  in  favor  of  Munn,  the  other 
defendant,  upon  his  plea  of  discharge  in  bankruptcy.  Moore 
appealed,  and  insists  that  there  was  a  legal  eviction,  as  soon 
as  the  deed  was  made,  by  the  actual  possession  and  valid  title 
of  M.  and  F.  Collins,  and  that  he  is  now  protected  by  the 
statute  of  limitations. 

September  1,  1836,  is  the  date  of  the  deeds  sued  on. 

The  deeds  were  made  by  Charles  Collins,  Munn  and  Moore, 
to  Yail  and  Dodd  respectively. 

At  the  time,  Charles  Collins,  Munn  and  Moore  had  not, 
nor  had  either  of  them,  any  title  whatever ;  but  M.  and  F. 
Collins  then  held  the  legal  title,  and  were  in  the  actual  pos- 
session of  the  premises. 

ISTovember  26,  1836,  M.  and  F.  Collins  conveyed  to  Charles 
Collins,  Griswold  and  Leslie,  and  delivered  the  possession  to 
them,  taking  simultaneously,  a  mortgage  to  secure  the  pur- 
chase money. 

Shortly  after,  the  possession  was  abandoned,  and  the  prem- 
ises lay  vacant  for  a  time. 

Afterwards  the  mortgage  was  foreclosed ;  and,  under  the 
foreclosure  title,  one  Abrams  took  possession  in  1848. 

Yail  and  Dodd  never  had  actual  possession,  and  never  sought 
to  obtain  it,  by  suit  or  otherwise. 
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May  3, 1S55,  these  suits  were  brought  in  the  court  below,  by 
Yail  and  Dodd,  respectively,  against  JVIunn  and  Moore,  Charles 
Collins  being  dead. 

The  emction,  insisted  on  by  the  plaintiff  below,  is  the  tak- 
ing possession,  with  title,  by  xVbranis,  in  18-iS.  But  it  is  al- 
leged, in  the  alternative,  that  the  lots  are  not  on  Sec.  12,  but 
on  13. 

In  this  view,  one  Lynch  was  the  true  owner  of  the  land, 
when,  in  1835,  certain  judgments  were  obtained  against  him, 
and  became  liens  on  the  land. 

In  January,  1836,  the  land  was  sold  on  execution,  to  satisfy 
these  judgments. 

In  April,  1836,  right  of  redemption  not  having  expired, 
Lynch,  remaining  in  possession,  conveyed  to  Charles  Collins. 
June  1,  1836,  Charles  Collins  conveyed  an  undivided  third,  to 

Munn,  and  another  third  to  Moore. 
plS7]         ^September  1,  1836,  Charles   Collins,   Munn  and 
Moore  made  the  deeds  now  sued  on. 

Lynch  continued  in  actual  possession  till  the  spring  of  1837. 

In  1838,  a  ]:erson  was  in  possession,  supposed  to  be  as  ten- 
ant to  Charles  Collins. 

In  1839,  the  land,  not  having  been  redeemed  from  the  exe- 
cution sale,  was  conveyed,  by  the  sheriti"  to  the  purchaser. 

In  18-12,  Mrs.  Lynch,  under  the  execution  title,  took  posses- 
sion, and  this  is  the  supposed  eviction,  on  which  the  plaintiffs 
below  proceed. 

D.  A.  Smith  and  A.  Lin^coln,  for  Appellant. 

M.  McCoNNELL,  for  Appellee. 

Caton,  J.  With  the  view  we  take  of  the  facts  in  this  case 
it  is  unnecessary  to  enter  upon  an  examination  of  the  questions 
which  were  argued  upon  the  su]')i)osition  that  the  premises  in 
question  are  situated  on  the  east  half  of  south-east  quarter  of 
Section  12;  for,  we  iind  from  the  record  that  they  were  situ- 
ated on  the  east  half  of  the  north-east  quarter  of  Section  13. 
Taking  the  parol  evidence  as  contained  in  the  record,  in  con- 
nection with  the  recorded  plat,  and  it  is  very  uncertain  on 
which  quarter  Collins'  addition  to  the  town  of  Naples  was 
situated  ;  although  from  this  alone,  considering  the  statements 
of  Collins,  made  to  Murry,  I  should  think  the  preponderance 
would  be  that  it  was  on  Section  12.  The  ]ilat  of  that  addi- 
tion does  not  determine  on  what  tract  of  land  the  addition 
was  laid  out,  nor  did  any  witness  ever  see  it  laid  out  on  the 
ground.     Nor  is  it  at  all  probable,  to  my  mind,  that  it  ever 
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■was  actually  surveyed  on  any  tract  of  land  adjoining  Naples, 
according  to  the  plat  as  recorded.  It  is  altogether  ]^rohable 
that  it  was  merely  platted  on  paper,  and  recorded  witlumt  an 
actual  survey;  so  that  it  might  be  as  well  supposed  to  be  on 
one  tract  as  on  another.  But  Collins  pointed  to  the  east  lialf 
of  south-east  of  Sec.  12,  as  his  addition  to  Naples.  That 
might  be  conclusive  against  him,  as  to  any  person  who  pur- 
chased on  the  faith  of  that  representation ;  but  as  to  the 
plaintiif  in  this  case,  and  all  others  who  purchased  lots  in  that 
addition,  of  Collins,  Moore  and  Munn,  he  made  a  different 
representation,  and  that,  too,  in  a  much  more  solemn  form. 
On  the  4th  of  June,  1836,  Collins  sold  and  conveyed,  by  two 
separate  deeds  of  warranty,  of  that  date,  to  Moore  and  Munn 
each,  "  The  following  described  real  estate,  situated  in  Morgan 
county,  in  the  State  of  Illinois,  and  innnediately  adjoining  the 
old  town  of  Naples,  and  including  Charles  Collins'  addition  to 
said  town,  to- wit:  one  equal  undivided  one-third  of 
eighty  acres  *I  bought  of  P.  Lynch,  being  the  north-  [*188] 
east  quarter  of  Section  thirteen,  in  township  lifteen 
north,  of  range  fourteen  west."  On  the  18th  of  April  pre- 
vious. Lynch  had  conveyed  this  tract  to  Collins ;  and  Lynch 
derived  title  from  one  Keyes,  who  was  the  patentee  from  the 
government.  Those  deeds  from  Collins,  to  Moore  and  Munn, 
are  muniments  of  title  under  w^hich  the  plaintiff  received  his 
conveyance.  They  affirm  to  all  who  purchase  lots  in  Collins' 
addition  under  them,  that  the  addition  is  situated  on  Section 
thirteen.  They  have  as  much  right  to  insist  that  it  is  on  Sec- 
tion thirteen,  as  Moore  and  Munn  would  have  as  against  Col- 
lins, or  as  much  as  if  their  deed  had  contained  the  same  state- 
ment that  it  was  on  this  lot.  We  take  it,  then,  as  conchisively 
settled  for  the  purposes  of  this  action,  that  the  premises  in 
question  were  situated  on  the  east  half  of  the  north-east  quar- 
ter of  Section  thirteen,  which  Collins  purchased  of  Patrick 
Lynch  on  the  4th  of  June,  1836.  How,  then,  stand  the  other 
facts  of  the  case  ?  There  is  no  dispute  that  Lynch  derived  a 
good  title  from  Keyes.  But  at  the  time  he  sold  to  Collins, 
there  were  certain  judgments  against  him,  which  were  liens 
upon  the  land,  and  under  which  the  premises  were  sold  to 
one  Bonesteel,  who  took  a  sheriff's  deed  in  1839,  from  whom, 
through  a  regular  series  of  conveyances,  the  title  was  vested 
in  Catherine  Lynch ;  who,  in  1842,  took  possession  of  the 
premises,  which  at  that  time  were  vacant.  At  what  time  the 
premises  became  vacant,  does  not  appear ;  but  the  evidence 
does  show  that,  at  the  time  he  sold  to  Collins,  Lynch  was  in 
possession,  and  continued  that  possession  till  after  the  execu- 
tion of  this  deed  from  Collius,  Munn  and  Moore,  to  the  plaint- 
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iff  in  this  action,  for  the  breach  of  the  covenants  of  Avhieh 
this  action  is  brought.  The  defence  now  insisted  u]ion,  is  the 
statute  of  limitations.  It  is  not  denied  that  the  title  has  failed, 
and  that  there  has  been,  in  contemplation  of  law,  an  eviction,  so 
as  to  give  the  right  of  action  on  the  covenants  ;  but  it  is  insisted 
that  the  title  failed,  and  that  a  teclmical  eviction  accrued  on 
the  first  day  of  September,  1836,  the  moment  the  deed  was 
executed,  which  was  more  than  sixteen  years  befoi-e  this  action 
was  brought.  We  admit  the  principle  of  law  as  claimed,  that 
if,  at  the  time  this  conveyance  was  executed,  the  ])remises  were 
actually  in  the  possession  of  a  third  party  claiming  under  a 
paramount  title,  that  of  itself  amounted  to  an  eviction,  eo 
instanti.  Rawle  on  Covenants  of  Title.  From  the  facts 
already  stated,  does  it  appear  that  on  the  1st  of  September, 
1836,  Lynch  held  possession  of  the  pren^ses  under  an  adverse 
]^aramount  title  ?  The  presumption  is  that  he  held,  in  subor- 
dination to  the  title  wdiich  he  had  conveyed  to  Collins,  and 
there  can  be  no  doubt  that  he  might  have  been  dispossessed, 
under  the  deed  of  conveyance  on  which  this  suit  is 
[*1S9]  brought,  by  an  action  of  *ejectment.  The  contin- 
ued possession  of  Lynch  not  being  under  paramount 
title,  nor  even  adverse  to  the  plaintiff's  title,  did  not  constitute 
an  eviction  so  as  to  give  the  plaintiff  a  cause  of  action  on  his 
covenant  of  warranty.-  But  it  is  insisted  that  there  is  a.  stipu- 
lation on  file,  wdiich  deprives  the  party  of  the  right  to  insist 
upon  the  facts  as  they  are  shown  by  the  proofs  in  the  record. 
That  stipulation  is  :  "  That  said  Collins,  Moore  and  Munn 
had  no  good  title  to  the  land  when  they  so  sold  and  conveyed, 
and  that  their  said  title  has  failed,  as  charged  in  the  declara- 
tion." The  fair  construction  of  this  stipulation  is  perfectly 
consistent  with  the  facts.  The  stipulation  is,  not  that  they  had 
no  title  at  all,  but  that  they  had  no  good  title.  This  is  liter- 
ally true.  They  had  a  title,  but  it  was  not  a  good  one,  by 
reason  of  the  incumbrance  by  which  it  was  subsecjuently  de- 
stroyed. It  might  liave  been  rendered  good,  by  a  removal  of 
tliat  incumbrance  before  it  ri]3ened  into  a  ]  aranumnt  title. 
But,  admitting  that  the  sti]iulation  must  be  construed  that 
they  had  no  sort  of  a  title  at  the  time  they  sold,  and  that 
would  not  necessarily  create  a  present  liability,  upon  this 
common  warranty  in  their  deed.  A  mere  w^ant  of  title  is 
iio  breach  of  this  covenant.  There  must  not  only  be  a  want 
of  title,  but  there  must  be  an  ouster  under  a  paramount  title. 
Such  ouster  might  be  established  by  showing  that  there  was, 
at  the  time  the  covenant  was  made,  a  person  in  possession 
holding  under  a  ]iaramount  title  ;  but  the  stipulation  is  silent 
on  that  subject,  and  the  proof  is  positive  that  Lynch  was  not 
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holding  under  any  adverse  title  to  that  of  the  covenantors. 
There  was,  then,  no  breach  of  the  covenant  at  the  time  it  was 
made ;  consequently,  as  no  cause  of  action  then  accrued,  the 
statute  of  limitations  did  not  commence  running  at  that  time  ; 
nor  that  there  was  a  legal  ouster,  which  could  amount  to  a 
breach  of  the  covenant. 

Such  eviction  did  occur,  when  Mrs.  Lynch  took  possession 
of  the  premises  in  1842.  These  are  the  facts,  as  before  stated. 
At  the  time  Patrick  Lynch  sold  to  Collins,  certain  judgments 
were  existing  against  him,  which  were  liens-  upon  the  prem- 
ises, and  under  which  they  were  sold  to  Bonesteel ;  who,  after 
the  redemption  expired,  took  a  sheriii's  deed;  and  thus,  for 
the  first  time  was  created  an  absohite  and  paramount  title  to 
that  which  P.  Lynch  had  conveyed  to  Collins.  This  title,  by 
a  regular  series  of  con\'eyanees,  passed  to  Mrs.  Lynch  in  1842, 
who  then,  finding  the  premises  vacant,  took  possession  under 
her  paramount  title.  Plow  long  P.  Lynch  continued  the  pos- 
session after  he  sold  to  Collins,  does  not  appear ;  nor  does  it 
appear  when  the  premises  became  vacant,  or  whether  Collins 
or  his  grantees  ever  did  take  possession.  Certain  it  is,  how- 
ever, that  the  premises  were  vacant  when  Mrs.  Lynch 
took  possession,  under  a  paramount  title,  in  *1842.  [*190] 
There  is  no  pretence  of  an  actual  physical  eviction  of 
the  plaintiif.  He  must  rely  upon  a  constructive  eviction,  or 
eviction  in  pais.  Few  more  interesting  questions  than  this 
could  be  raised  upon  real  covenants;  but  this  subject  has  been 
so  well  examined  upon  authority,  by  Mr.  Justice  Koerner,  in^ 
the  case  of  Beebe  v.  Sioartwout,  3  Gil.  1C2,  that  I  shall  forego 
my  inclination  to  go  over  that  ground  again.  The  older  au- 
thorities undoubtedly  hold,  that  there  could  be  no  breach  of 
a  common  warranty  of  title,  or  wan-anty  for  quiet  enjoyment, 
until  the  covenantee  had  been  actually  evicted  or  turned  out 
of  the  premises.  The  spirit  of  such  a  covenant  and  the  mani- 
fest justice  of  the  matter,  soon  began  to  prevail  over  such  an 
extremely  literal  interpretation  of  the  intention  of  the  parties. 
And  it  was  held  that,  where,  at  the  time  of  the  execution  of 
the  covenantee,  the  premises  were  in  the  actual  possession  of 
another,  who  held  them  under  a  paramount  or  perfect  title, 
then  the  covenant  was  broken  as  soon  as  it  was  made  ;  for  the 
party  should  not  be  put  to  the  useless  expense,  delay  and 
trouble  to  bring  ejectment  to  get  the  possession,  when  it  would 
certainly  prove  unavailing  ;  nor  should  he  be  required  to  com- 
mit an  actual  trespass  upon  the  real  owner  in  order  to  get  pos- 
session that  he  might  himself  be, turned  out  of  ]DOssession.  But 
this  is  not  the  only  case  of  constructive  eviction  which  may 
now  bs  considered  as  well  settled  by  authority,  and  sustained 
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by  sound  principles  of  morality  and  justice.  If  the  covenantee 
be  in  the  actual  possession  of  the  estate,  he  has  the  right  to 
yield  that  possession  to  one  who  claims  it  under  a  paramount 
title,  Arithout  resisting  him  by  force  or  by  litigation ;  and  tliis 
is  sustained  by  the  same  reasons  of  justice  and  good  govern- 
ment which  are  applicable  to  the  tirst  exception.  This,  how- 
ever, is  not  to  be  understood  as  holding  that  the  mere  exist- 
ence of  a  paramount  title  constitutes  a  breach  of  the  cove- 
nant, or  that  it  will  authorize  the  covenantee  to  refuse  to  take 
possession  when  it  is  quietly  tendered  to  him,  or  when  he  can 
do  so  peaceably,  and  then  claim  that,  by  reason  of  such  j^ara- 
mount  title  and  his  want  of  possession,  the  covenant  is  broken; 
nor  will  it  justify  him  in  abandoning  the  possession,  without  de- 
mand or  claim  by  the  one  holding  the  real  title.  His  possession, 
under  the  title  acquired  with  the  covenant,  is  not  disturbed  by 
the  mere  existence  of  that  title ;  and  he  lias  no  right  to  assume 
that  it  ever  M'ill  be,  until  he  actually  feels  its  pressure  upon 
liim.  He  must  act  in  good  faith  towards  his  covenantor,  and 
make  the  most  of  whatever  title  he  has  acquired,  until  resist- 
ance to  the  paramount  title  ceases  to  be  a  duty  to  himself  or 
liis  covenantor.  While  he  is  not  bound  to  contest,  wliere  the 
contest  would  be  hopeless,  or  resist  where  resistance  would  be 
a  wrong,  yet  always,  where  he  yields  without  a  con- 
[*191]  test  or  resistance,  he  must  ^take  upon  himself  the  bur- 
then of  showing  that  the  title  was  paramount,  and 
that  he  yielded  the  possession  to  the  pressure  of  that  title. 
Whenever  he  does  yield  quietly,  he  does  so  at  his  peril. 

In  this  country,  where  so  much  of  the  land  wbicli  is  the 
8ul)ject  of  sale  and  transfer  is  actually  wild  and  unoccupied, 
rules  on  the  subject  of  eviction,  as  well  as  of  possession,  must 
be  determined  in  reference  to  such  a  state  of  things.  Althougli 
in  this  case,  it  does  not  apjfear  that  the  covenantee  was  ever  in 
the  actual  possession  of  the  pi'^emises,  yet  he  certainly  once 
held  the  legal  title ;  and  the  lands  being  then  actually  vacant, 
such  legal  title  drew  after  it  the  constructive  ]wssession ;  and 
tliis  constructive  possession  continued  until  it  was  actually 
interfered  with  by  tlie  owner  of  the  paramount  title.  Until 
that  time  he  might  peaceably  have  entered  u])on  nnd  enjoyed 
the  jiremises,  without  resistance  or  molestation,  which  was  all 
his  grantors  covenanted  he  should  do.  They  did  not  guarantee 
to  him  a  jierfect  title,  but  the  ])ossession  and  enjoyment  of  the 
premises.  There  was  no  interference  with  this,  till  Mrs. 
Lynch  entered  and  took  ]iossession  of  the  property  in  1842. 
This  entry  being  by  paramount  title,  although  peaceable  and 
without  op]iositioTi  from  the  covenantee,  was  at  least  a  con- 
structive ouster  and  a  breach  of  the  covenant.     Then,  for  the 
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first  time,  an  action  accrued  upon  this  covenant,  and  not  till 
then  did  the  statute   of  limitations  begin  to  nni.     Since  then, 
sutiicient  time  has  not  elapsed  to  bar  this  action. 
The  judgment  must  be  affirmed. 

Jiidgment  affirmed. 


Arcptimedes  C.  DicKSoisr,  Appellant,  v.  The  People, 
on  the  relation   of  George  T.  Brown,  Appellee. 

Aj^peal  from  Morgan. 

"Office  of  honor." — ^Vacated  by  appointment  to  federal  office. 
— A  dii-ector  of  the  State  institution  for  the  education  of  the  deaf  and  dumb, 
appointed  by  the  Governor  with  the  advice  of  the  Senate,  holds  an  "office 
of  honor,"  within  the  meaning  of  the  twenty-ninth  section  of  the  third 
article  of  the  constitution,  which  will  be  vacated  by  an  acceptance  of  an 
appointment  as  Marshal  by  authority  of  the  United  States. 

Ouster — Quo  warranto. — A  judgment  of  ouster  ui^on  a  proceeding 
by  quo  warranto  will  not  be  reversed,  because  formal  leave  to  file  the  in- 
formation had  not  been  first  obtained,  if  it  appears  that  there  was  an  ac- 
quiescence in  the  proceeding. 

Who  m-ay  make  information. — A  director  in  the  saine  institution  (for 
the  education  of  the  deaf  and  dumb)  has  sufficient  interest  to  entitle  him  to 
make  the  information  in  such  proceeding. 

Dickson,  the  appellant,  in  January,  1853,  was  appointed  by 
the  Governor  and  Senate  of  Illinois,  director  for  the 
IlHnois  *Institution  for  the  Education  of  the  Deaf  and     [*192] 
Dumb,  and  entered  upon  the  duties  of  said  appoint- 
ment. 

Subsequently  to  this  appointment  and  acceptance,  the  said 
Dickson  was  appointed  by  the  President  of  the  United  States, 
Marshal  for  the  southern  district  of  Illinois,  under  the  laws  of 
the  United  States,  and  said  Dickson  accepted  and  entered 
upon  the  duties  of  said  office. 

George  T.  Brown,  in  October,  1855,  tiled  against  said  Dick- 
son, in  the  Circuit  Court  of  Morgan  county,  an  information, 
the  object  of  which  was  to  remove  him  from  said  appointment 
as  director  of  said  institution,  averring  that  the  two  appoint- 
ments aforesaid  are  incomi)atible,  and  that  the  acceptance  of  the 
office  of  marshal,  was  a  virtual  surrender  of  the  said  trust  in  said 
institution. 

To  sustain  this  information,  the  following  clause  in  our  State 
constitution  is  relied  on:  "No  judge  of  any  court  of  law  or 
equity,  secretary  of  State,  attorney  general,  attorney  for  the 
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State,  recorder,  clerk  of  any  court  of  i-ecord,  sheriff  or  collect- 
or, lujiuber  of  either  house  of  Congress,  or  person  holding 
any  lucrative  office  under  the  United  States  or  of  this  State, 
(provided  that  a]>pointments  in  the  militia  or  justices  of  the 
peace,  shall  not  be  considered  lucrative  ofRces,)  shall  have  a 
seat  in  the  General  Assembly ;  nor  shall  any  person  holding 
any  office  of  honor  or  profit  under  the  government  of  tJie 
United  States,  hold  any  office  of  howr  or  profit  under  the 
authority  of  this  State." 

The  information  alleges  the  appointment  of  Dickson  to  said 
dh-ecturship  in  said  institution,  but  does  not  allege  the  same  to 
be  an  office  of  honor  or  profft  under  the  authority  of  the 
State  of  Illinois.  The  information  does  not  show  any  interest 
in  Brown,  the  relator,  in  said  office  or  in  the  question  made  by 
said  information. 

Dickson  was  summoned  and  ap]ieared  in  the  Circuit  Court, 
and  made  a  motion  to  quash  the  writ  and  proceedings  in  said 
ease,  for  the  reasons  following  : 

1st.  That  no  aftidavit  was  ffled  as  to  the  truth  of  the  said 
information ;  the  charge  against  Dickson  being  in  the  nature 
of  a  criminal  charge  in  favor  of  the  people,  for  violating  a 
criminal  law  of  the  State. 

2nd.  No  notice  was  given  to  said  defendant  of  the  time 
and  i)lace  of  asking  leave  for  suing  out  said  writ  of  quo  war- 
ranto to  show  cause  against  the  leave  to  do  so. 

3rd.  Said  writ  was  unaccompanied  by  a  copy  of  said 
information,  and, 

4th.     Said  writ  and  proceedings  were  insufficient  to  enable 
said  relator  to  call  upon  said  Dickson  to  answer. 
[*193]         ""This  motion  was  overruled  by  the  court,  and  the 
defendant  ordered  to  answer  said  information. 

The  defendant  then  ffled  a  general  and  special  denuirrer  to 
said  information,  assigning,  as  a  sjiecial  cause  of  demurrer,  that 
said  office  of  director  is  not  an  office  of  honor  or  profit  in  the 
spirit  and  meaning  of  the  State  constitution. 

Tlie  court,  '\Yoods(»n,  Jndge,  lu-esiding,  at  October  term, 
1855,  of  the  Morgan  Circuit  Court,  overruled  this  demurrer, 
and  rendered  a  judgn)entu])on  said  information  that  Dickson  was 
guilty  of  illegally  intruding  himself  into  said  oflice  of  director, 
and  that  he  be  ousted  therefrom  and  ]-!ay  the  cost. 

Dickson  took  an  ap]ieal  to  this  court,  and  assigns  all  those 
opinions  and  decisions  of  the  Circuit  Court  for  eiror. 

]\I.  McCoNNELL  and  J.  Gkimshaw,  for  Appellant. 

W.  BitowN  and  D.  A.  Smith,  for  the  Kclator. 
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ScATES,  C.  J.  On  the  17th  of  Eebruary,  1853,  plaintiff  was 
dnly  appointed  by  nomination  of  the  governor,  and  with  the 
advice  and  consent  of  the  Senate,  a  director  of  the  Illinois  in- 
stitution for  the  education  of  the  deaf  and  dumb,  for  six  years, 

and  on  the day  of   March,  1855,  he  was  duly  appointed 

United  States  Marshal  for  the  southern  district  of  Illinois ;  apd 
the  only  question  is  the  incompatibility  of  the  two  offices  un- 
der the  provisions  of  Section  29,  Article  3,  of  our  State  con- 
stitution. 

The  court  is  of  opinion  that  the  directorship  of  the  institu- 
tion is  an  office  of  honor,  within  the  meaning  of  that  section, 
and  that  plaintiff  vacated  it  by  his  acceptance  of  the  marshal- 
ship. 

The  section  provides  that  "no  judge  of  any  court  of  law  or 
equity,  secretary  of  State,  attorney  general,  attorney  for  the 
State,  recorder,  clerk  of  any  court  of  record,  sheriff  or  collect- 
or, member  of  either  house  of  Congress,  or  person  holding 
any  lucrative  office  under  the  United  States  or  of  this  State — 
provided  that  appointments  in  the  militia,  or  justices  of  the 
peace,  shall  not  be  considered  lucrative  offices — shall  have  a 
seat  in  the  General  Assembly  ;  nor  shall  any  person  holding 
any  office  of  honor  or  jprofit  under  the  government  of  the 
United  States,  hold  any  office  of  honor  or  profit  under  the 
authority  of  this  State." 

To  comprehend  the  true  sense  of  the  convention  in  what  they 
mean  by  "office"  here,  we  must  look  to  the  whole  instrument, 
and  to  circumstances,  to  ascertain  the  evil  or  danger  to  be 
guarded  against.  It  is  founded  on  revealed  truth:  "no  man 
can  serve  two  masters ;  for  either  he  will  hate  the  one,  and 
love  the  other  ;  or  else  he  will  hold  to  the  one,  and  despise  the 
other"  (Math.  6 :  24) ;  and  confirmed  b}'-  observa- 
tion and  ^experience.  Therefore  to  prevent  a  sacrifice  [*194] 
of  one  of  two  interests  under  the  same  authority,  the 
powers  of  the  government  are  divided  into  three  departments 
— and  "  no  person,  or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power  properly  belonging  to 
either  of  the  others."  (Article  2,  Sees.  1,  2.)  It  is  intended 
to  cut  up  the  evil  by  the  roots,  without  any  speculation  or  ex- 
periment as  to  what  might  be  the  tendency  of  certain  powers 
•or  places  which  seem,  or  might  seem,  to  offer  no  inducement 
to  abuse. 

But  there  are  offices  and  powers  necessarily  conferred  and 
exercised  for  the  public  good,  not  strictly  assignable  to  either 
de]:artment  of  the  government,  and  such  is  the  one  before  us, 
and  such  was  intended  to  be  reached  and  provided  for  in  the 
29th  section  referred  to.     This  view   is  fm-ther  strengthened 
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by  other  provisions.  Article  4,  See.  3,  makes  tlie  governor 
ineligible  to  any  otber  office  nntil  after  the  expiration  of  the 
term  for  wliich  he  was  elected,  nor  shall  he  receive  any  emolu- 
ment from  the  United  States  during  the  same  time.  (Sec.  5.) 
He  shall  appoint  to  all  offices  created  by  the  constitution  or  law, 
when  not  otherwise  provided  for,  (Sec.  12,)  and  might  appoint 
himself  to  this  directorship,  if  it  be  not  an  office  within  the 
constitution. 

It  is  objected  to  this  construction  of  the  constitution,  that  if 
such  unimportant  offices  as  these,  are  included  wnthin  the  mean- 
ing of  the  constitution,  it  will  subject  the  incumbent  to  im- 
peachment under  the  26th  section  of  the  4th  article,  which  de- 
clares that  the  governor  and  all  other  civil  officers,  shall  be  so 
liable,  and  it  never  could  have  been  intended  to  use  so  dignified 
and  expensive  a  tribunal  and  mode  of  trial  for  every  little 
misdemeanor,  in  every  petty  office.  While  the  constitution 
authorizes  this  mode  of  trial,  it  does  not  enjoin  it  mandatorily, 
but  other  modes  may  also  be  adopted,  according  to  the  dignity 
of  the  offender,  and  the  degree  of  the  otfence. 

"  Every  person  who  shall  be  elected  or  appointed  to  any  of- 
fice of  profit,  trust,  or  emolument,  civil  or  military,  legislative, 
executive,  or  judicial,"  shall  take  the  oath  against  dueling  (See. 
26,  Art.  13) ;  and  any  person  who  shall  fight  a  duel,  send 
or  accept  a  challenge  or  aid  or  abet  in  fighting  a  duel,  shall  be 
deprived  of  the  right  of  holding  any  office  of  honor  or  profit 
(Sec.  25,  Art.  13)  ;  and  finally,  "no  person"  shall  be  elected  to 
afiy  oijife,  civil  or  military,  who  is  not  a  citizen  of  the  United 
States,  and  who  shall  not  have  resided  in  this  State  one  year 
next  before  the  appointment.  (Art.  6,  Sec.  7.)  These  vari- 
ous provisions  are  adverted  to,  to  show  that  there  was  design 
in  varying  the  terms  of  qualification  in  diiferent  provisions. 
The  governor  is  ineligible  to  any  other  office,  and  per- 
[*195]  sons  not  citizens  to  any  ojfice.  *The  duelist  is  disquali- 
fied from  any  office  of  honor  q\ profit,  and  every  person 
shall  take  an  anti-dueling  oath,  as  a  qualification  into  any  office 
oi  j)r(fiiy  trust  or  emolument,  civil  or  military  ;  yet  justices  of 
the  ])eace  and  militia  offices,  are  not  to  be  deemed  luerathe, 
in  the  same  section  which  excludes  from  double  offices  of  either 
honor  or  profit.  (Sec.  29,  Art.  3.)  It  may  not  need  an  argu- 
ment to  show  that  the  terms  offices  of  honor  and  offices  of 
trust  are  used  in  a  synonymous  sense  in  the  sections  disfran- 
chising the  duelist  and  presci'ibing  the  anti-dueling  oath  ;  and 
in  the  latter,  lu'ofit  and  emolument  will  leave  the  sense  of  the 
latter  term,  as  merely  enlarging  the  sense  of  the  former,  to  all 
offices  having  [lay  or  perquisites,  whether  profitable  or  not. 
And  indeed  so  1  must  understand  the  terms  in  the  20th  sec- 
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tion,  lucrative  smdjprqfit.  The  former  only  disqualifies  for  a 
seat  in  the  General  Assembly,  and  imder  the  former  constitu- 
tion (Art.  2,  Sec.  25)  the  office  of  postmaster  was  excepted 
from  lucrative  offices.  But  an  office  of  profit,  whether  lucrative, 
or  profitable,  or  not — shall  not  be  held  under  one-  government, 
and  another  of  profit,  or  even  mere  honor,  under  the  other 
government. 

There  are  no  fees,  perquisites,  profits  or  salary ;  it  is  an 
honorable  trust  that  is  confided  to  the  directory  of  this  institu- 
tion. Yet  we  are  not  able  to  say  that  it  is  not  an  office,  but" 
merely  an  employment.  For  this  distinction  is  taken,  and  it  is 
a  sensible  one,  between  an  office  and  mere  employment  on  a 
contract,  express  or  implied.  Large  sums  of  money  are  placed 
under  the  charge  of  these  directors,  to  be  disbursed  in  the 
maintenance  and  education  of  the  deaf  and  dumb.  Although 
the  institution  was  cliartered,  and  connnenced  as  a  private 
eleemosynary  one,  it  has  since  become  a  public  corporation,  en- 
dowed by  biennial  a])propriations  from  the  treasury,  from 
taxes  expressly  levied  for  this  purpose.  It  is  governed  by 
this  board  of  directors,  appointed  by  the  Governor  and  Senate, 
and  who  hold  their  offices  for  six  years.  It  is  an  office  of 
honor,  and  if  not  of  great  distinction,  it  is  yet  one  of  a  high, 
benevolent,  and  important  trust,  and  which,  if  administered 
in  the  liberal  and  philanthropic  spirit  in  which  it  has  been 
endowed  by  the  public,  will  accomplish  a  great  deal  of  good 
by  relieving  the  misfortunes  of  those  who  so  imperiously  de- 
mand our  aid,  and  deserve  the  Avarmest  sympathies  of  our 
hearts,  although  they  cannot  audibly  appeal  for  the  one,  nor 
hear  the  kindliest  expressions  of  the  other. 

A  decision  or  two  may  aid  to  throw  some  light  upon  a  sub- 
ject as  yet  but  little  discussed. 

In  the  Co?7i)n on, wealth  v.  Binns^  17  Serg.  and  Raw.  R.  219, 
the  selection  of  a  newspaper,  to  print  the  laws  of  the  United 
States,  was  held  not  to  confer  an  office  upon  the 
editor,  and  was  *not  incompatible  with  the  ofiice  of  [*196] 
alderman  of  the  city  of  Philadelphia,  which  was  held 
by  the  editor  of  the  paper  selected.  It  was  regarded  as  a  con- 
tract for  service,  and  agencies  and  emjjloyments  are  not  with- 
in the  prohibitive  meaning  of  the  constitution  and  law. 

The  same  distinction  was  made  in  an  advisory  opinion  by  two 
of  the  justices  of  the  Supreme  Court  of  Maine,  in  answer  to  an 
application  of  the  Governor,  as  to  the  power  to  appoint  a  sena- 
tor or  representative  of  the  same  legislature  Avhich  directed  it, 
an  agent  for  the  preservation  of  timber  on  the  public  lands  of 
the  State,  and  other  purposes. 

Such  an  agency  is  a  mere  employment,  and  not  an  office 
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witliin  the  meaning  of  the  constitution.  3  Maine  R.,  A]> 
pendix,  481.  So-  again  in  The  State  of  Delaware  v.  The 
Wilmington  City  Council,  3  Harring.  R.  294,  the  office  of 
treasurer  of  a  pnbhc  municipal  corporation,  (such  as  tlie  city 
of  Wilmington,)  is  not  "a  civil  office"  in  that  State,  in  the 
sense  of  the  constitution,  which  disqiialihes  a  clergyman  from 
liolding  civil  office.  In  their  arguments,  both  the  justices  in 
Maine,  and  the  court  in  Delaware,  use  expressions  which  are 
broad  enough  to  exclude  the  office  before  us.  For  in  the 
former,  they  seem  to  regard  "offices  in  the  constitutional 
sense,  as  confined  to  those  to  which  a  portion  of  the  general 
sovereign  power  of  one  of  the  three  departments  of  the  gov- 
ernment, is  confided,  and  in  the  latter,  that  when  exercised 
through  a  corporation,  the  offices  are  "corporate,"  and  not 
"civil,"  in  the  sense  of  the  constitution.  This  all  may  be  true 
to  a  great  extent,  but  is  not  universal,  nor  invariable.  Cor- 
porations may  be  formed  for  the  very  purpose  of  exercising 
some  of  the  important  administrative  functions  of  government, 
and  the  offices  created  in  it,  may  possess  all  the  powers  for 
such  object,  that  could  be  conferred  on  an  independent  civil 
office,  and  in  its  administration  of  the  public  authority  be  liable 
to  all  the  bias,  prejudice,  corruption  and  abuse,  intended  to  be 
provided  against.  So  again  an  office  may  be  created  and  an 
officer  ap])ointed  to  jierform  important  public  duties — impor- 
tant in  exercising  the  administi'ative  functions  of  government — 
and  ye{  it  may  be  difficult,  strictly,  to  define  and  assign  his 
office,  powers  and  duties,  to  any  })articular  department  of  the 
government.  And  this  may  be  true,  although  it  may  be  easy 
to  exclude  them  from  the  legislature  and  judiciary,  and  to 
show  that  authority  must  proceed  from  the  former,  yet  they 
may  be  such  as  do  not  seem  to  belong  to,  or  readily  assimilate 
with,  the  executive  dejiartment. 

In  The  Comfinonw.ealth  v.  Dallas,  3  Yeates  R.  303,  314,  it 

was  held  that  the  Recorder  of  the  city  of  Philadelphia  was  a 

judge  of  a  court  of  record,  but  was  not  such  a  judge  as 

[*197]     was  *intended  by  their  constitution,  and  that  office  v\^as 

not  incompatible  with  the  office  of  district  attorney  of 

the  United  States. 

After  vibrating  between  two  opinions,  and  with  hesitation, 
the  court  arrived  at  the  conclusion,  that  the  constitution  in- 
tended only  such  judges  as  were  distinguished  by  the  consti- 
tution, the  existing  laws  of  the  State,  and  the  general  language 
of  the  country.  The  case  can  form  no  precedent  out  of  the 
State,  nor  will  it  thro»v  much  light  upon  the  discussion  of 
])rinciple  in  its  general  application  to  offices,  as  that  was  not 
the  term  in  their  constitution. 
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The  formal  objection  in  relation  to  previous  leave  to  file 
this  information,  we  think  insufficient  to  reverse  this  judg- 
ment. Leave  by  acquiescence  will  not  be  too  strictly  sanc- 
tioned when  public  redress  it  sought.  The  relator,  as  director 
of  the  same  board,  has  shown  sufficient  interest  to  entitle  him 
to  make  this  information. 

We  are  not  called  upon  in  this  case,  and  shall  not  discuss  the 
grade  of  "offices,"  with  a  view  to  fix  any  limit  to  the  meaning 
of  the  constitution.  This  we  think  falls  within  the  meaning 
and  the  mischief. 

Judgment  affirrriedj. 

Skinnee  J.,  DISSENTING.  By  an  act  of  the  legislature,  a]> 
proved  February  23rd,  1839,  certain  persons  were  created  a 
body  corporate,  by  the  style  of  "the  president  and  directors  of 
the  Illinois  asylum  for  the  education  of  the  deaf  and  dumb," 
with  perpetual  succession,  power  to  contract,  sue  and  be  sued, 
have  a  common  seal,  -purchase,  hold  and  convey  real  estate, 
for  the  purposes  of  the  corporation,  and  so  forth.  The  leg- 
islature exprefesly  reserved  the  power  to  alter,  modify  and 
change  the  charter  or  act  of  incorporation  at  pleasure,  pro- 
vided for  private  donation  and  public  appropriation  to  es- 
tablish and  sustain  the  institution,  and  for  the  administration 
of  the  affairs  of  the  institution,  by  a  board  of  directors  and 
their  successors.  Laws  of  1839,  162.  The  legislature,  by  an 
act  approved  February  3rd,  1849,  changed  the  name  of  the 
corporation,  the  term  of  office  of  the  board  of  directors,  pro- 
vided for  their  appointment  biennially,  by  the  Governor  and 
Senate,  and  for  the  filling  of  vacancies  in  the  board,  by  the 
board  of  directors.     Laws  of  1819,  93. 

The  constitution  of  this  State  declares  "that  no  person 
holding  any  office  of  honor  or  profit  under  the  government  of 
the  United  States,  shall  hold  any  office  of  honor  or  jn-ofit 
under  the  authority  of  this  State." 

The   record   admits   that  the  defendant  has  been 
appointed,  by  *the  government  of  the  United  States,     [*198] 
marshal  of  the  southern  district  of  Illinois,  since  his 
appointment  as  one  of  the  board  of  trustees  of  this  institu- 
tion, and  has  entered  upon  the  discharge  of  the  duties  of  the 
office. 

The  institution  is  of  a  public  character,  for  its  uses  and  ob- 
jects are  public,  but  the  corporation,  through  which  the  af- 
fairs of  the  institution  are  administered,  is  clearly  a  private 
corporation,  of  an  eleemosynary  character.  Public  corpo- 
rations are  such  as  are  established  for  governmental  and  munic- 
ipal purposes,  and  relate  generally  to   communities,   as  coun- 
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ties,  cities,  towns,  &c.,  and,  perhaps,  sucli  as  are  of  a  strictly 
public  character,  and  where  the  government  is  the  sole 
founder  and  has  the  to/wle  interest.  Private  corporations, 
although  established,  wholly  or  in  part,"  for  public  purposes, 
are  artificial  persons,  created  by  law,  endowed  with  certain 
powers  of  maintaining  such  artificial  existence,  of  perform- 
ing acts,  as  persons,  and  incurring  legal  liabilities.  In  such 
corporations,  private  interests  are  in  some  manner  involved, 
by  voluntary  donations,  by  the  holding  of  stock,  or  the  like  ; 
although  the  government  may  also  be  interested,  or  be  the 
principal  founder  and  supporter  of  the  same,  by  public  ap- 
propriation. If  the  corporation  is  not  created  for  the  ad- 
ministration of  political  power,  or  for  purposes  strictly  inci- 
dental thereto,  without  the  intervention  of  individual  inter- 
ests, l)y  donations  or  otherwise,  the  corporation,  although  for 
public  purposes,  is  a  private  corporation  in  law.  Angell  & 
Ames  on  Corp.  9  ;  ibid..  Chap.  1,  Sec.  1,  2  and  3  ;  Dartmouth 
College  v.  Woodward,  4  Wheaton  668  ;  Allen  v.  McKeen,  1 
Sum.  (Cir.  Court)  E.  276  ;  U.  8.  Bank  v.  Planter's  £a?ik,  9 
Wheaton  907  ;  Bank  of  South  Carolina  v.  Gihbs,  3  McCord 
377  ;  2  Kent's  Com.  275,  276. 

In  this  case,  the  act  of  incorporation  contemplates  dona- 
tions by  private  persons,  pu-ovides  for  obtaining  the  grounds, 
upon  which  to  erect  the  buildings  of  the  corporation,  by  indi- 
vidual bounty  and  confers  all  the  necessary  powers  and  fran- 
chises characteristic  of  private  corporations  aggregate.  JSTor 
can  it  be  contended  that  this  corporation  may  not  incur  legal 
liabilities,  that  judgments  may  not  be  obtained  against  it, 
founded  upon  such  liabilities  and  satisfaction  obtained  out  of 
the  corj)orate  pu-operty. 

All  ju-ivate  corporations  emanate  from  the  sovereign  power 
of  the  State,  but  they  have  a  separate  legal  existence,  ma}^  act 
as  individuals,  to  the  extent  of  the  ])owers  conferred  by  the 
law  of  their  creation,  and  those  lawfully  administering  the 
affairs  of  such  corporations  are,  in  no  proper  sense,  municijial 
officers,  or  persons  holding  office  under  authority  of  the  State. 
The  trustee,  in  this  case,  however,  appointed,  is  an 
[*199]  officer  of  the  corporation,  *having  no  jiowers  apj^er- 
taining  to  the  political  government  of  the  State — an 
officer  of  the  corpoi'atioji,  and  not  of  the  government. 

For  the  reasons  stated,  I  am  unable  to  concur  in  the  0]union 
of  the  majority  of  the  court ;  and  1  purposely  avoid  intimating 
any  opinion  as  to  the  extent  of  the  ojieration  of  the  clause  of 
the  constitution,  before  quoted,  beyond  the  necessities  of  the 
case  presented  by  the  record. 
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Moses  Thorpe,  Plaintiff  in  Error,  v.  Samuel  S.  Stark, 
Administrator,  &c.,  Defendant  in  Error. 

Error  to  Morgan. 

Variance. — A  variance  between  a  writ  and  declaration  can  only  be  taken 
advantage  of  by  plea  in  abatement;  and  after  an  award  upon  a  reference  by 
the  court  such  a  plea  is  unavailing. 

Death  of  plaintiff — Substitution  of  administrator. — Where  a  sole 
plaintiff  dies  and  the  cause  of  action  survives,  an  administrator  should  be 
substituted  in  the  cause,  and  all  subsequent  proceedings  should  be  had  in  hie 
name. 

Judgment  on  award. — Upon  a  reference  to  arbitrators,  by  order  of 
court,  of  matters  in  a  pending  suit,  by  agreement,  judgment  should  be  entered 
upon  the  award,  as  in  a  case  of  verdict  by  a  jury. 

This  cause  was  heard  before  Woodson,  Judge.  Tlie  opinion 
of  the  court  gives  a  statement  of  the  case. 

Bkown  and  McCluke,  for  Plaintiff  in  Error. 

M.  McConnell  and  J.  Geimshaw,  for  Defendant  in  Error. 

Skinner,  J,  Aaron  Starr  sued  Moses  Thorpe  in  assumpsit, 
and  declared  against  him  in  debt.  The  cause  was  referred  to 
arbitrators  under  the  statute,  and  the  arbitrators  reported  to 
the  Circuit  Court  an  award  in  favor  of  Starr.  The  i-ecord 
shows  that  letters  of  administration  of  the  estate  of  Aaron  Starr 
were  filed  in  the  Circuit  Court;  the  death  of  the  plaintiff  sug- 
gested, and  Samuel  Starr,  the  administrator,  made  a  party,  but 
does  not  show  that  the  administrator  was  made  -^^sa'tj  plaintiff. 

The  letters  of  administration  recites  that  Aaron  Starr  died 
intestate  on  the  24th  day  of  November,  1853,  (after  the  mak- 
ing and  filing  in  court  of  the  award,)  and  appoints  Samuel 
Starr  administrator  of  his  estate.  The  court,  on  motion, 
ordered,  "that  the  award  be  approved  and  entered  as  a  judg- 
ment" of  the  court. 

*The  award  is  set  out,  and  then  follows  a  judgment  [*200] 
for  costs  and  award  of  execution  therefor.  All  the 
orders  are  entitled  in  the  name  of  the  original  parties,  and  the 
administrator  is  no  where  further  noticed  in  the  record. 
Thorpe  assigns  for  error  that  the  writ  is  in  assumpsit  and  the 
declaration  in  debt ;  that  the  judgment  is  in  favor  of  Aaron 
Starr,  who  is  shown  by  the  record  to  have  been  dead  at  the 
time  of  its  rendition,  and  that  the  judgment  is  informal  and 
insuffieient. 
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Tlie  variance  between  the  writ  and  declaration  could  only 
have  been  taken  advantage  of  by  plea  in  abatement,  and  after 
the  award,  such  ]3lea  would  have  been  unavailing.  Weld  v, 
Iluhhard,  11  111.  573 ;  1  Chitty's  PI.  481 ;  Wilson  v.  Nettietou, 
12  111.  61. 

Under  the  statute,  where  a  sole  plaintiff  dies  and  the  cause 
of  action  survives  to  personal  representatives,  the  death  being 
suggested  and  the  administrator  made  known  to  the  court,  an 
order  should  be  made  substituting  such  administrator  plaintiff 
in  the  cause,  and  the  cause  should  then  proceed  to  judgment 
and  execution  in  the  name  of  the  administrator.  R.  S.  44, 
Sec.  7. 

The  reference  to  arbitrators  in  this  case  was  made  of  mat- 
ters of  a  pending  suit,  and  by  order  of  court,  upon  agreement 
of  the  parties ;  and  upon  the  coming  in  of  the  award  judgment 
should  have  been  entered  thereupon  as  in  case  of  verdict  of  a 
jury.     R.  S.  56,  Sec.  2 ;  ibid.  57,  Sec.  S. 

The  judgment  is  reversed  aiid  the  cause  remanded,  with 
direction  to  the  Circuit  Court  to  make  an  order  substituting 
the  administrator  party  plaintiff  and  to  render  judgment  in 
his  favor  for  the  amount  of  the  award  in  debt,  and  for  costs, 
unless  cause  to  the  contrary  be  shown. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


The  People,  Plaintiff  in  Error,  v.  William  Phelps, 
Defendant  in  Error. 

Error  to  Fulton. 

Scire  facias  on  recognizance. — A  suit  by  scire  facias  on  a  forfeited 
recognizance  in  a  criminal  case  is  for  the  recovery  of  a  debt  of  record,  and  is 
a  distinct  proceedinof  from  the  criminal  matter  out  of  which  it  arises. 

Production  of  principal — Costs. — If  bail,  by  means  of  a  capias  on  the 
indictment  found,  can  produce  the  principal,  so  as  to  procure  their  own  dis- 
chartje  from  scire  facias,  by  a  surrender  of  the  principal,  the  costs  under  the 
capiius  are  not  properly  chargeable  as  costs  under  the  proceeding  by  scire 
facias. 

[*201]  *The  defendant  in  error  entered  into  a  recogni- 
zance with  one  Bennut  for  the  appearance  of  the  latter 
to  answer  to  a  criminal  charge.  The  recognizance  was  for- 
feited, and  a  scire  f (Ida's  issued  against  Bennct.  Before  judg- 
ment was  entered  on  the  sei.  fa.,  Phelps  procured  a  capias  to 

Cited:    83111.335. 
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be  issued,  -npon  wliicli  Bennet  was  arrested  and  brought  into 
court,  whereupon  Phelps  asks  to  be  discharged,  to  which  the 
State's  attorney  objected,  unless  Phelps  should  first  yaj  the 
costs  made  u]3on  the  capias,  issued  at  his  instance.  The  Cir- 
cuit Court,  Walker,  Judge,  presiding,  ordered  his  discharge, 
to  which  the  State's  attorney  excepted,  and  brings  the  case 
here, 

W.  C.  GouDT,  District  Attorney,  for  the  People. 

"W.  Kellogg,  for  Defendant  in  Error. 

ScATES,  C.  J.  The  institution  of  a  suit  by  scire  facias  on 
default  of  appearance  on  a  recognizance  in  criminal  cases,  is 
for  the  recovery  of  a  debt  of  record;  and  it  is  a  distinct  pro- 
ceeding from  the  criminal  proceeding  out  of  which  it  arises, 
and  in  no  sense  interferes  with  the  process  or  progress  of  the 
criminal  charge.  It  becomes  a  civil  proceeding;  indeed  I  be- 
lieve at  the  common  law,  it  was  not  in  the  same  court,  but  by 
estreatment  of  the  recognizance  into  the  king's  exchequer,  the 
scire  facias  issued  from  that  court,  for  the  purpose  of  award- 
ing execution  for  the  debt  due  the  king,  as  in  other  cases,  for 
the  collection  of  his  revenue. 

When  a  defendant  escapes  from  custody,  or  makes  default 
on  recognizance,  the  people  are  entitled  to  a  cajpias  against 
him,  as  a  matter  of  course;  and  it  issues  in  the  criminal  and 
not  the  civil  case.  The  intermeddling  of  a  surety  of  defend- 
ant in  a  recognizance,  by  himself  or  his  attorney,  without  the 
advice  or  direction  of  the  State's  attorney,  either  in  asking 
for  the  capicis  or  in  procuring  its  service,  will  not  charge 
them  with  liability  for  the  costs  taxable  for  the  process  or 
service  of  it,  as  principal  or  surety  for  costs,  as  for  services 
rendered  to  them  in  the  case.  Although  such  surety  may  be 
quickened  to  diligence  and  activity  in  procuring  defendant's 
arrest,  by  the  desire  to  procure  his  custody,  with  a  view  to 
his  surrender  in  discharge  of  his  own  liability,  it  cannot  be 
allowed  to  change  his  relation  to  the  prosecution  from  that  of 
a  citizen  of  the  community  into  that  of  party  or  surety  for 
costs. 

Bail  have  the  right  to  procure  a  certified  copy  of  the  rec- 
ognizance, and  power  under  it  to  arrest  their  principal  and 
surrender  him  to  the  sheriff,  in  discharge  of  the  recognizance, 
upon  payment  of  cost,  at  any  time  before  award  of 
'execution  on  scire  *  facias  (Rev.  Stat.  187,  Sec.  196):  [*202] 
and  we  apprehend  no  reasonable  objection  can  be 
urged  against  their  using  the  same  diligence  and  activity  in 
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acconiplisliing  tlie  same  end  by  a  capias  on  the  indictment; 
but  nut  in  the  sense  of  surrendering  to  or  allowing  bail  to 
take  the  control  of  the  prosecution  or  the  pi'ocess. 

Under  these  views  of  the  rights  and  liabilities  of  bail,*  we 
are  all  clearly  of  opinion  that  the  item  of  forty  dollars  cost  of 
executing  the  capias  issued  on  the  indictment,  belongs  to  the 
costs  taxable  in  that  case,  and  is  improperly  put  into  the  bill 
of  cost  taxable  in  the  sciy'e  facias.  The  defendant  having 
paid  all  costs  properly  taxable  against  him,  up  to  the  surrend- 
er of  his  principal,  is  entitled  to  be  discharged  of  his  liability 
on  the  i-ecognizance  and  scire  facias. 

Order  of  discharge  is  affirmed. 

Judgment  affii'med. 


Thomas  Davis,  Plaintiff  in  Error,  v.  Isaac  Scaeeitt, 
Defendant  in  Error. 

,  Error  to  Morgan. 

Verificatton  of  plea  by  one  of  sever al  defendants. — The  aificla- 
v\t  of  one  of  several  defendants,  denjdng  the  existence  of  a  partnership,  or 
the  execution  of  the  instrument  sued  on,  renders  it  necessary,  as  to  him, 
that  proof  of  partnership,  or  of  the  hand-writing  should  be  made.  Co- 
defendants  are  not  entitled  to  any  direct  benefit  from  such  affidavit. 

Action  of  assumpsit,  commenced  by  the  defendant  in  error 
against  Davis,  the  plaintiff  in  error,  and  one  Wm.  Pankey. 
The  declaration  contains  two  counts,  and  connnences,  Isaac 
Scarritt,  plaintiff  in  this  suit,  complains  of  William  Pankey 
and  Thomas  Davis,  late  partners,  trading  and  dohig  business 
under  the  name,  style  and  firm  of  Pankey  &  Davis,  defendants. 

For  that  wdiereas  the  said  defendants  heretofore,  to  wit, 
on  the  24th  day  of  July,  1851,  at  Alton,  to  wit,  at  the  county 
of  Greene  aforesaid,  made  their  certain  ju'omissory  note  in 
wa'iting,  by  the  name,  style  and  firm  of  Pankey  ife  Davis,  bear- 
ing date  the  day  and  year  last  aforesaid,  and  then  and  there 
delivered  the  said  note  to  the  said  plaintiff,  by  which  said 
note  the  said  defendants  promised  to  pay  to  the  order  of  the 
said  ])]aintit}',  four  months  after  the  date  thereof,  three  hun- 
dred and  forty  dollars  and  forty-one  cents,  for  value  received, 

vfec. 

And  whereas,  also,  the  said  defendants  afterwards,  to  wit, 
Cited:  78  1117236! 
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on  the  3rd  day  of  October,  1851,  at  the  county  of 
Greene  *made  their  certain  other  note  in  writing,  [*203] 
bearing  date  the  day  and  year  last  aforesaid,  by  which 
note,  tiie  said  defendants,  by  the  name,  style  and  lirm  of  Pan- 
tey  &Davis,  promised  to  pay  to  the  order  of  the  said  plaintiff, 
one  day  after  the  date  thereof,  six  hundred  and  twenty-two 
dollars  and  four  cents,  for  value  received. 

Pleas  of  non-assumpsit  and  payment  by  Pankey;  plea  of 
non-assumpsit  by  Davis,  verified  by  affidavit. 

Yenue  changed  to  Morgan  county. 

At  the  March  term,  1855,  of  the  Morgan  Circuit  Court,  the 
suit  was  abated  as  to  William  Pankey,  and  leave  was  given  to 
Davis  to  file  additional  pleas. 

And  afterwards,  at  October  term,  1855,  of  the  Morgan  Cir- 
cuit Court,  the  cause  was  tried  by  a  jury.  The  plaintiff  intro- 
duced a  witness,  w^ho  testified  that  the  signatures  of  the, 
notes  were  in  the  hand-writing  of  William  Pankey,  and  then 
offered  to  read  the  notes  in  evidence,  to  which  the  defendant 
objected.  His  objection  was  overruled  by  the  court,  and  de- 
fendant excepted.  The  notes  were  then  read  in  evidence,  and 
are  signed  Pankey  &  Davis. 

Defendant  then  proved  by  the  same  witness,  that  on  the 
24th  July,  1851,  William  Pankey  was  in  partnership  with  one 
William  B.  Pankey.  and  that  defendant,  Davis,  was  not  in 
partnership  with  William  Pankey  to  his  knowledge  ;  that 
William  B.  Pankey  was  his  partner  until  last  of  September  or 
first  of  October,  1851 ;  that  Davis  lived  in  Carrolton,  and 
Pankey  in  Whitehall,  and  carried  on  business  there  ;  to  which 
evidence  the  plaintiff  objected,  and  his  objections  were  sus- 
tained by  the  court  and  the  defendant  excepted.  This  was  all 
the  evidence  offered  on  both  sides. 

The  cause  was  tried  before  Woodson,  Judge. 

pALMEE  and  Pitman,  for  Plaintiff  in  Error. 

D.  A.  SanTH,  for  Defendant  in  Error. 

Caton,  J.  This  action  was  upon  a  promissory  note  signed 
"  Pankey  &  Davis."  The  defendants  pleaded  severally  :  Pan- 
key  non-assumpsit  and  payment,  and  Davis  non-assumpsit, 
which  is  veritied  by  his  affidavit.  On  the  trial,  the  Circuit 
Court  held,  that  this  was  not  sufficient  to  put  in  issue  the 
making  of  the  note  by  him,  or  the  existence  of  the  firm  of 
Pankey  &  Davis,  by  which  the  note  purported  to  have  been 
executed.  In  this  the  court  erred.  The  eighth  section  of 
chapter  forty,  Rev.  Stat.,  upon  which  this  decision  was  made, 
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has  been  twice  construed  bj  this  court,  on  this  very 
[*204]  point.  Stevenson  v.  Faimswoi'th,  2  *Gilman  715,  and 
Wai're7i  v.  Chambers^  12  111.  124.  It  was  there  held 
that  the  affidavit  of  one  of  the  defendants  denying  the  exist- 
ence of  the  partnership  or  the  execution  of  the  instrument 
sued  on,  was  sufficient  to  entitle  the  party  making  the  affidavit 
to  make  the  defence ;  as  to  him,  the  case  stands  upon  proof, 
the  same  as  it  would  had  the  statute  not  been  passed.  Full 
proof,  however,  is  only  made  necessary  by  the  affidavit  as  to 
him.  The  implied  admission  created  by  the  statute,  still  ex- 
ists as  to  the  other  defendant,  who  is  not  entitled  to  any  bene- 
fit from  the  oath  of  his  co-defeVidant,  except  the  incidental 
Ixjnelit  which  would  result  from  the  plaintiff  failing  to  main- 
tain the  issue  as  to  one  of  the  joint  defendants.  The  statute 
says,  that  when  two  or  more  are  sued  as  partners  or  joint 
obligors,  the  plaintitf  need  not  prove  the  joint  liability  or  part- 
nership, "  unless  such  proof  shall  be  rendered  necessary  by 
pleading  in  abatement,  or  the  tiling  of  pleas  denying  the  exe- 
cution of  such  writing,  verified  by  affidavit,  as  required  by 
law."  Here  the  defendants  were  sued  both  as  partners  and 
as  joint  obligors,  in  the  sense  in  which  these  words  are  used  in^ 
the  statute,  and  either  of  the  defendants  had  the  option  to 
choose  which  mode  he  pleased,  to  deny  the  joint  liability. 
Davis  adopted  the  latter  mode  provided  in  the  statute,  and 
he  was  entitled  to  make  his  defence  under  the  sworn  plea. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Lansing  S.  Wells,  Appellant,  v.  William  E.  Head, 

Appellee. 

Ax^peal from  Jersey. 

Trespass  for  TN-ruRY  to  personal  property — Instructions. — In  an 
action  of  trespass  for  injury  to  personal  property,  it  is  not  error  to  refuse  to 
instruct  the  jury  that  if  they  have  a  reasonable  doubt  of  the  ijuilt  of  the  de- 
fendant, they  must  find  for  him.  Such  a  case  depends  upon  the  preponder- 
ance of  the  evidence  offered  and  its  credibility. 

This  was  an  action  of  trespass,  for  shooting  a  mare,  of 
which  shooting  she  died.  The  declaration  is  in  the  usual  form, 
and  a  i)lea  of  general  issue,  and  change  of  venue  from  Madi- 
son county  t(»  Jersey  county  for  trial. 

Cited:  79  111.  343;  8  Bradw.  71. 
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Upon  the  ti"ial  of  the  suit  before  a  jury,  the  plaintiff  below 
introduced  evidence  tending  to  prove  the  defendant  guilty  of 
the  trespass  as  alleged. 

After  the  closing  of  evidence,  the  defendant  asked  the  court 
to  give  the  following  instruction :    "  The  court  is  re- 
quested to  ^instruct  the  jury  that  if   they   have  a     [*205] 
reasonable  doubt  of  the  guilt  of  the  defendant,  they 
must  iind  for  the  defendant,"  which  instruction  the  court  re- 
fused to  give  and  defendant  below  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $180.66, 
and  the  defendant  asked  for  a  new  ti'ial,  which  was  denied. 

The  defendant  prayed  an  ap]}eal. 

The  aj^pellant  assigns  the  following  errors  : 

1st.  The  court  refused  to  give  to  the  jury  the  instruction 
as  asked  for  by  the  appellant. 

2nd.  That  the  court  refused  to  set  aside  the  verdict  of  the 
jury  and  grant  a  new  trial. 

This  cause  was  tried  before  Woodson,  Judge,  at  M'ay  term, 
1855,  of  the  Jersey  Circuit  Court. 

S.  T.  Sawyer,  for  Appellant. 

H.  Billings  and  J.  Gillespie,  for  Appellee. 

Ca.ton,  J.  Unless  we  are  inclined  to  overrule  our  decision 
in  the  case  of  Webster  v.  The  People,  14  111.  365,  this  judg- 
ment must  be  affirmed.  In  that  case  this  question  and  the 
whole  of  it  is  expressly  decided,  and  in  a  stronger  case  than 
this.  That  was  an  action  of  debt  on  a  penal  statute  brought 
in  the  name  of  the  State.  This  is  a  mere  action  of  trespass 
brought  by  one  citizen  against  another.  There  is  no  reason 
why  the  proof  should  be  any  stronger  in  this  case  than  as  if 
the  action  were  trover,  replevin  or  detinue,  or  even  a  simple 
action  of  assumpsit.  It  is  a  simple  question  of  right  between 
two  men.  One  asserts  a  right  which  the  other  denies.  The 
question  is,  in  whose  favor  is  the  balance  of  proof  ?  Does 
the  plaintiff  convince  the  judgment  that  the  right  which  he 
claims  is  with  him,  or  that  the  defendant  has  done  him  the 
injury  of  what  he  complains?  If  it  is  proved  by  the  same 
measure  of  evidence  which  would  be  sufficient  in  any  other 
civil  controversy,  that  is  sufficient.  The  Circuit  Court  com- 
mitted no  error,  and  the  judgment  must  be  affirmed. 

Skinnee,  J.  The  trespass  alleged  in  the  plaintiff's  decla- 
ration  does  not  amount  to  a  charge  of  crime,  or  aver  facts 
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constituting  in  law  a  crime.  Crime  therefore  not  being  directly 
imputed  to  tlie  defendant,  no  presumption  of  innocence  is  in- 
volved, and  a  preponderance  of  evidence  is  sufficient  to  sus- 
tain the  verdict. 


Judgraent  affirmed. 


[*206]  *  William  Loomis  and  Thomas  G.  Taylok, 
Plaintiffs  in  Error,  v.  Josiah  Fkancis,  for  the 
use  of  Charles  R.  Pierce,  Defendant  in  Error. 

Error  to  Sangatnon. 

AitfEXDMEXT  OF  RECOKD  OF  .TTJDGMENT — New  PARTY. — Upon  an  applica- 
tion to  amend  the  record  of  judgment,  by  making  a  new  partj-,  such  party 
when  brought  into  court,  should  be  ruled  to  plead,  before  he  is  adjudged. 
Nor  should  the  judgment  be  entered  nunc  pro  tunc,  so  as  to  give  it  any  re- 
troactive effect. 

This  "vras  an  application  to  the  Circuit  Court  of  Sangamon 
county,  to  make  one  Thomas  G.  Taylor  a  party  to  a  judg- 
ment, in  the  case  of  Josiah  Francis,  sheriff  of  Sangamon 
county,  for  the  use  of  Charles  R.  Pierce,  against  William 
Loomis  and  the  said  Thomas  G.  Taylor,  entered  at  August 
term,  1851,  of  the  said  court,  so  that  the  judgment  should  be 
against  both,  &c.  This  application  was  foynded  upon  the 
affidavit  of  Pierce,  stating  that  his  attorney  in  the  suit  against 
Loomis  and  Taylor,  had  released  Taylor  from  his  liability,  and 
taken  judgment  against  Loomis  only,  without  his  consent  or 
knowledge,  and  that  he  remained  in  ignorance  that  the  judg- 
ment had  been  so  taken,  until  a  short  time  prior  to  the  appli- 
cation to  correct  the  judgment,  nor  until  after  two  executions 
had  been  returned,  "  no  ju-operty  found."  The  affidavit  also 
stated  that  the  attorney  who  released  Taylor  was  unmarried, 
was  without  means,  and  absent  from  the  State,  and  that  re- 
course to  him  would  be  useless.  A  counter  affidavit  was  tiled 
by  Taylor.  Proofs  were  taken  by  the  court,  Davis,  Judge, 
presiding,  at  March  term,  1855 ;  when  it  was  ordered,  all  ob- 
jections to  the  form  of  the  remedy  sought  by  Francis  for  the 
use  of  Pierce,  having  been  waived,  that  the  judgment  of 
August  term,  1851,  be  so  amended  {mine  pi'O  fufu\)  as  that 
the  name  of  Taylor  should  be  inserted  therein.  To  correct 
this  order,  Taylor  sued  out  his  writ  of  error  and  brings  the 
case  here. 

Cited  :  18  111.  892;  87  111.  188. 
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Stuart  and  Edwakds,  for  Defendant  in  Error.  • 

Caton,  J.  Tlie  conrt  nndonbtedly  erred  in  rendering  the 
summary  judgment  whicli  it  did,  and  also  in  entering  the 
Judgment  nunc  pro  tiiyvc-  When  Taylor  was  brought  into 
court,  he  should  have  been  ruled  to  plead,  and  thus  given  an 
opportunity  of  making  his  defence  to  the  merits,  and  upon 
his  failing  to  comply  with  such  rule,  he  might  have  been  de- 
faulted, as  in  other  cases. 

*]Sror  should  the  judgment  in  any  event  have  had  [*207] 
a  retroactive  operation.  By  doing  so,  subsequent 
purchasers  from  Taylor  might  be  affected.  The  only  object 
which  we  Can  perceive  in  ^entering  the  judgment,  nunc  pro 
tunc,  was  to  make  it  a  lien  on  Taylor's  estate,  from  the  date  of 
the  judgment  against  Loomis,  for  the  purpose  of  cutting  out 
intermediate  purchasers  and  incumbrancers.  That  purpose 
was  illegal  and  unjust  as  to  them,  for  they  are  entitled  to  be 
protected  from  any  embarrassment  which  this  judgment  might 
create,  although  they  are  not  parties  to  this  proceeding.  In- 
deed, for  that  very  reason,  no  judgment  should  be  entered 
which  might  prejudice  their  rights. 

The  judgment  is  reversed  an  d  the  cause  remanded. 

Judgment  reversed. 


John  Reynolds,  Plaintiff  in  Error,  v.  Amos  B.  Thomas 
ET  AL.,  Defendants  in  Error. 

Error  to  Fulton. 

AcTiOK  OF  FORCIBLE  ENTRY  AND  DETAINER. — An  action  of  forcible  entry 
and  detainer  cannot  be  maintained  against  two  or  more,  who  hold  in  sev- 
eralty. 

Courts  of  law  will  not  take  cognizance  of  separate  causes  of  action  against 
different  parties  in  the  same  suit. 

This  was  an  action  of  forcible  entry  and  detainer,  commenced 
by  the  plaintiff  in  error  before  a  justice  of  the  peace,  in  Ful- 
ton county,  against  the  defendants  in  error,  where  there  was 
a  ti-ial  by  jury,  who  found  a  verdict  of  not  guilty.  On  this 
verdict  there  was  a  judgment  for  costs  against  the  j^laintift", 
from  which  he  appealed  to  the  Circuit  Court. 

Cited:    9  Bradw.  173. 
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At  the  October  term,  1855,  before  Thompson,  Judge,  pre- 
siding, a  motion  was  for  the  first  time  entered  to  dismiss  the 
suit,  because  of  the  insufficiency  of  the  complaint,  which  mo- 
tion was  sustained,  and  the  suit  dismissed,  to  wliich  the  plaint- 
iff excepted.  Judgment  was  rendered  in  Circuit  Court 
against  the  plaintiff,  and  he  now  brings  the  case  to  this  court 
by  writ  of  error. 

The  only  error  assigned  is  that  the  Circuit  Court  erred  in 
dismissing  the  suit. 

The  complaint  charges  that  the  plaintiff  was,  on  the  first 
day  of  April,  1855,  and  had  been  for  several  months  prior 
thereto,  in  the  actual,  peaceable  and  exclusive  possession  of  a 
town  lot  described  in  the  complaint,  and  of  a  two-story  brick 
building  thereon ;  that  the  plaintiff  w^as  the  owner, 
[*208]  and  entitled  to  quiet  *and  undisturbed  possession  ; 
that  w^iile  the  plaintiff  was  m  such  possession,  Joshua 
R.  Breed,  alone  or  in  concert  with  Caleb  S.  Hall,  forcibly, 
violently  and  without  right,  entered  upon  the  possession  of 
the  plaintiff,  and  forcibly,  violently  and  wrongfully  ousted  the 
plaintiff"  from  the  possession  of  the  lot  and  building;  that  the 
said  Breed,  John  Kelley  and  Lorenzo  Bolton,  conspiring  to- 
gether to  keep  the  plaintiff  out  of  ]iossession,  leased  the  lower 
story  of  the  building  to  Amos  B.  Thomas  and  Plarvey  Gay- 
lord,  (two  of  the  defendants,)  and  the  upper  story  to  Benjamin 
Wells,  for  Harriet  "Wells,  (the  other  defendant) ;  that  the  de- 
fendants thereby  entered  into  the  actual  possession,  were  in 
possession  when  the  complaint  was  made,  and  refused  to  sur- 
render it  on  demand. 

The  complaint  then  avers  that  the  defendants,  before  and 
at  the  time  they  leased  and  took  possession  of  the  premises 
from  Breed,  Kelle}'  and  Bolton,  each  knew  that  the  ]ilaintiff" 
was  in  possession  at  the  time  of  the  forcible  entry,  and  had 
been  prior  thereto ;  that  one  of  them  had  been  a  tenant  and 
surrendered,  on  the  evening  before,  to  the  plaintiff  ;  and  tliat 
tliey  hold  as  tenants,  and  maintain  the  possession  of  Breed, 
Kelley  and  Bolton  so  obtained  by  force. 

J.  K.  Cooper,  and  Goudy  and  Judd,  for  Plaintiff  in  Error. 

"W.  Kellogg,  for  Defendants  in  Error. 

Skinner,  J.  This  was  an  action  of  forcihle  entry  and  de- 
tainer. On  motion  of  defendants  below,  the  court  dismissed 
the  suit  for  want  of  a  sufficient  comj^laint,  and  this  decision  is 
assigned  for  error. 

The  complaint  alleges  that  on  the  first  day  of  April,  1855, 
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the  plaintiff  was  the  owner  and  in  the  actual  possession  of  a 
certain  town  lot  (describing  it,)  and  a  two-story  building  there- 
on ;  that  while  so  in  possession,  one  Breed  forcibly  entered 
and  turned  the  plaintiff  out  of  the  possession  thereof ;  that 
said  Breed  and  others  (named,)  conspiring  together  to  keep 
the  plaintiff  out  of  possession,  leased  the  lower  story  of  the 
building  to  Amos  and  Harvey  Gaylord,  and  the  upper  story 
to  one  Wells,  and  that  they  entered  and  hold  possession  against 
the  plaintiff  after  demand,  &c.;  that  defendants,  at  the  time 
of  taking  their  leases  and  taking  possession,  knew  of  the  for- 
cible entry  of  Breed,  and  hold  under  and  maintain  the  posses- 
sion of  Breed. 

The  complaint  shows  that  the  defendants  entered  into  and 
hold  separate  portions  of  the  building  in  severalty,  and  not  in 
common ;  that  they  entered  and  hold  under  separate  leases 
and  distinct  portions  of  the  premises,  j^n  injury  to 
or  disturbance  *of  the  possession  of  one  tenant  would  [*209] 
not  give  an  action  therefor  to  the  other,  nor  to  all  of 
them  Jointly. 

Their  interests  and  possessions  are  distinct,  and  the  portion 
occupied  by  each  tenant  is  as  much  his  castle  in  law  as  if  in  a 
separate  building  and  on  different  ground.  This  being  an 
action  in  tori  the  plaintiff  could  have  entei'ed  a  nolle  jprosegui 
and  so  have  avoided  the  misjoinder,  but  not  choosing  to  do  so, 
and  the  misjoinder  appearing  from  the  complaint,  the  court 
properly  dismissed  the  suit. 

In  this  case  the  complaint  shows  two  distinct  causes  of 
action,  each  against  different  persons,  and  all  are  sued  jointly. 

This  is  not  like  a  case  where  the  parties  go  to  trial  without 
objection,  and  there  is  a  special  finding  as  to  each  defendant ; 
but  the  objection  is  taken  in  nature  of  a  demurrer,  and  the 
error  appears  upon  the  plaintiff's  own  showing. 

The  following  cases  hold — under  a  statute  similar  to  ours — 
that  an  action  of  forcible  detainer  can  not  be  maintained  against 
two  or  more  who  hold  in  severalty :  Kerr  v.  Phillips,  2 
Southard's  E.  818  ;    Snedeker  v.  Quick,  7  Halsted  129. 

Courts  of  law  will  not  take  cognizance  of  separate  causes  of 
action  against  different  parties  in  the  same  suit.  1  Chitty's  PI. 
73 ;  ibid.  p.  1. 

Judgment  affirmed. 
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Trustees  of  Schools  of  Township  Sixteen  north,  of 
range  nine  west,  Appellants,  v.  Stephen  A.  Douglas 
ET  AL.,  Appellees. 

Appeal  from  Morgan.' 

ACTTOx  ON  NOTE  TO  SCHOOL  COMMISSIONER — SUCCESSION. — The  Several 
acts  of  the  (.ieneral  Assembly  since  1839  have  kept  alive  the  succession  in  the 
several  officers  appointed  as  agents  for  the  inhabitants;  and  the  present  trus- 
tees maj'  sue  and  recover  upon  a  judgment  in  favor  of  a  school  commissioner 
which  Avas  rendered  at  that  time. 

On  the  30tli  Angnst,  1836,  the  appellee,  A.  Brockenboroiigh, 
and  J.  MeKinney,  made  their  note  at  one  year's  date  to  John  T. 
Jones,  .then  school  commissioner  and  agent  for  the  inhabitants 
of  said  county,  for  the  use  of  the  inhabitants  of  T.  16  IST.,  R.  9 
W.,  for  §50,  and  a  judgment  was  rendered  by  the  Circuit 
Com-t  of  said  county  against  the  makers  of  said  note,  at  the 
suit  of  said  Jones,  as  school  commissioner,  on  the  28th  June, 
1839,  for  debt,  damages  and  costs.  At  the  October 
[■^210]  term,  1854,  of  said  "-court,  appellants  sued  the  appellee 
and  MeKinney  in  debt  on  said  judgment  to  revive 
the  same,  copying  the  note  on  which  judgment  had  been  ren- 
dered, in  the  declaration,  averring  the  death  of  Brocken- 
borough,  and  the  non-payment  of  the  judgment.  Summons 
returned  not  found  as  to  MeKinney,  and  service  acknowledged 
by  the  ap])ellee.  At  March  term,  1855,  he  tiled  a  demurrer 
to  the  declaration,  which  was  sustained  by  the  court,  Woodson, 
Judge,  presiding. 

D.  A.  Smith,  for  Appellants. 

M.  McCoNNELL  and  W.  A.  Tuenet,"  for  Appellees. 

Caton,  J.  The  original  judgment  was  obtained  in  1839,  by 
Jones,  as  school  commissioner,  and  agent  for  the  inhabitants  of 
the  county,  for  the  use  of  the  inhabitants  of  this  jiarticular 
townshi}),  in  pursuance  of  the  laws  as  they  then  existed.  The 
legal  title  to  this  judgment  continued  in  the  scliool  com- 
missioner till  the  passage  of  the  act  of  the  26th  February, 
181:1,  which  transferred  the  legal  title  in  tho  judgment  to 
trustees  of  schools  who  were  authorized  to  be  elected  by  that 
act.  Here  the  legal  title  rested  till  the  passage  of  the  law  of 
1845,  which,  in  the  forty-third  section,  transferred  it  to  other 
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trustees  antliorized  by  that  act  to  be  elected.  Thus  it  remained 
till  the  passage  of  the  school  law  of  1847,  when  it  was  again  trans- 
ferred to  other  township  trustees  authorized  to  be  elected  by 
that  act.  The  law  was  again  altered  in  1849,  when  other  town- 
ship trustees  were  authorized  to  be  elected,  who  are  declared  to 
be  successors  to  the  several  trustees  authorized  to  be  elected  by 
the  before  mentioned  laws,  and  vesting  in  them  "  all  rights  of 
property,  and  rights  and  causes  of  action,  existing  or  vested  in 
the  trustees  of  school  lands,  or  trustees  of  schools  as  successors, 
in  as  full  and  complete  a  manner  as  was  vested  in  the  school 
commissioners,  the  trustees  of  school  lands,  or  the  trustees  of 
schools  appointed  or  elected  as  aforesaid."  During  all  these 
several  transfers  of  this  judgment  it  remained  upon  the  record 
of  the  court  without,  so  far  as  appears,  any  steps  being  taken 
to  collect  it.  It  still  stood  in  the  name  of  the  school  commis- 
sioner, in  whose  favor  it  was  rendered,  till,  by  the  last  act,  it 
was  transferred  to  the  present  plaintiifs,  by  whom  this  action 
was  brought  in  their  corporate  capacity,  upon  that  original 
judgment ;  and  the  only  question  presented  is,  their  right  to 
bring  or  maintain  the  action.  I  can  not  discover  the  least 
objection  to  their  legal  right  to  do  so.  If  the  legislature  had 
power  to  pass  the  several  acts  transferring  the  legal  title  to 
the  judgment,  in  the  manner  above  stated,  there  is  no 
room  left  to  doubt  their  right  to  bring  *the  action  ;  [*211] 
and  their  power  to  do  this  was  not  even  denied 
upon  the  argument.  These  were  all  munici]ial  corporations 
cheated  for  school  purposes ;  and  this  judgment,  and  other 
property  vested  inthem,  was  public  property  for  the  use  of 
schools.  And  this,  as  well  as  the  corporati6ns  in  which  it  was 
vested,  was  necessarily  subject  to  legislative  control  and  dis- 
position. The  complete  authority  of  the  legislature  over  such 
subjects  has  never  been  doubted,  and  probably  never  will  be, 
seriously. 

If,  as  was  contended,  the  corporation  by  which  the  action 
was  commenced,  was,  pending  the  action,  by  a  subsequent  law, 
repealed  out  of  existence,  and  was  succeeded  by  another  cre- 
ated by  that  act,  I  find  no  such  law ;  but  if  it  was  as  contended, 
the  new  corporation  was  of  the  same  name,  and  possessed  the 
same  powers,  rights  and  jurisdiction  as  the  old,  and  it  became 
its  duty  to  prosecute  the  acxion  to  a  determination  in  the  same 
form  and  mode,  and  in  the  same  name,  so  that  no  change  in 
the  name  of  the  plaintiff  was  required  to  be  made  on  the 
record.  Besides,  even  if  there  had  been  a  change  in  the  name 
of  the  corporation,  the  objection  should  have  been  made  by  a 
plea  in  shatement  jpiiis  darrein  continuance^  and  not  by  gen- 
eral demurrer. 
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"We  think  tlie  demurrer  was  improperly  sustained  ;  and  the 
judgment  must  be  reversed,  and  the  cause  remanded,  with 
leave  to  the  defendants  to  plead  to  the  merits. 

Judgment  reversed. 

Dissenting  Opinion  by  Skinner,  J.  The  judgment  sued 
on  in  this  case  was  rendered  in  favor  of  Jones,  school  com- 
missioner, &c.  He  was  the  plaintiff  in  the  action,  and  in 
whose  name  the  recovery  was  had.  The  legal  title  and  inter- 
est in  the  judgment  was  in  him  alone,  although  he  might  have 
no  equitable  or  beneficial  interest  therein.  The  legal  title 
in  and  right  of  action  at  law  upon  this  judgment  was  vested 
in  Jones,  and  upon  his  death  would  pass  to  his  personal  rep- 
resentatives, in  exclusion  of  those  having  the  equitable  or 
beneficial  claim  ;  and  so  they  would  remain  until  some  Jaw 
should  give  to  another  the  right  of  action,  and  those  haying 
the  beneficial  interest  could  sue  upon  it  alone  in  the  name  of 
the  plaintiff  in  thb  record — Jones — or  his  personal  represen- 
tatives. The  successor  of  Jones,  as  school  commissioner, 
could  not  have  maintained  an  action  at  law  upon  this  judg- 
ment, either  in  his  own  name,  or  as  school  commissioner. 
The  addition  to  the  name  of  the  plaintiff  in  the  record,  of 
"school  commissioner,"  &c.,  does  not  affect  the  j^^rz/'^'/cs'  to  the 
action,  or  have  any  other  effect  than  to  indicate  who  are  en- 
titled to  the  proceeds  of  the  jiidgmont,  and  have  the 
[*212]  equitable  intei-est  in  *such  judgment.  The  recovery 
is  still  in  favor  of  Jones,  the  plaintiff  in  the  record. 

Thgugh  a  judgment  be  recovered  by  A.  for  the  use  of  B., 
B.  cannot  sue  at  law  upon  the  judgment,  but  to  mainta'n  the 
action  must  sue  in  the  name  of  A.,  in  whom  the  legal  title  is. 
Triplett  v.  S(Mt.,  12  111.  137 ;  1  Chitty's  PI.  2  and  3".  In  none 
of  the  laws  giving  trustees  of  schools  the  right  to  sue  upon 
causes  of  action  existing  in  the  school  commissioner,  or  in  any 
of  the  school  corporations  to  which  they  are  successor,  do  I 
find  that  the  right  is  given,  except  so  faros  such  right  existed 
in  the  school  commissioner^  or  in  the  scJwol  corj:)fl?'atio?is  to 
which  they  succeeded;  and  the  right  of  action  upon  this  judg- 
ment never  existed  in  either,  and  hence,  by  operation  of  these 
laws,  could  not  vest  in  the  present  trustees  of  sch<:)ols.  Laws 
of  1841,  275,  Sec.  62  ;  Laws  of  1845,  61,  Sec.  43  ;  Laws  of 
1847,  127,  Sec.  39  ;  Laws  of  1849,  162,  Sec.  39. 

For  these  reasons  I  think  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 
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Lewis  Ruffnee,  Plaintiff  in  Error,  v.  Murray  Mc- 
Connel ET  AL.,  Defendants  in  Error;  and 
McConnel  v.  Ruffner  et  al.,  on  Cross  Bill. 

Error  to  Morgan. 

Equity  juRismcTiON — Mistake  of  fact. — A  mistake  in  fact  may  be  a 
ground  for  equitable  jurisdiction,  if  the  mistake  is  made  to  appear  satisfac- 
torily. But  this  does  not  extend  to  mistakes  in  the  law  of  the  contract,  or 
in  the  intention  of  one  of  the  parties,  or  the  mistakes  of  legal  terms  agreed 
upon  between  the  parties,  without  fraud. 

Realty — Power  op  partner. — One  partner  has  not  the  power  to  convey 
the  realty  of  the  firm  by  deed  or  assignment,  nor  make  contracts  about  it 
specifically  enforcible  against  the  others. 

Lands  belonging  to  a  partnership  are  liable  for  payment  of  its  debts,  and 
go  into  joint  account  on  settlement  of  profit  and  loss;  but  they  must  be  con- 
veyed in  the  mode  recognized  for  the  transfer  of  real  estate. 

EuFFNEE  states,  in  his  bill,  that,  for  vahie  received  of 
Fielder,  as  general  agent  of  Kanawa  Salt  Company,  on  29th 
Aug.,  1842,  for  consideration  of  $400,  a  deed  was  executed 
and  acknowledged,  on  same  day,  at  ]^aples,  by  Yansyckel  and 
wife,  and  McConnel  and  wife,  two  days  afterwards  at  Jack- 
sonville, to  Fielder,  for  a  tract  of  land  in  Scott  connty  ;  Yan- 
syckel and  McConnel  and  wives  "covenanting  that  their  heirs, 
executors  and  administrators  will  warrant  and  defend  title  to 

Equity  jurisdiction — Belief  against  mistakes.  Correction  of  mistakes 
in  any  transaction  is  a  principal  head  of  equity  jurisdiction.  Pool  v.  Docker, 
92  111.  501.  See  S!»wler  v.  Day,  58  la.  252;  Damm  v.  Moon,  48  Mich.  510; 
Reed  V.  Root,  69  la.  359:  Popplein  v.  Foley,  61  Md.  381. 

Evidence  to  show  a  mistake  in  a  written  instrument  must  be  clear,  strong 
and  satisfactory.  Sapp  r.  Phelps,  92  111.  588;  Hamlon  v.  Sullivant,  11  Bradw. 
423;  CuUinane  v.  District  Columbia,  18  Ct..  CI.  577;  Cummins  v.  Bulgin,  37 
N.  J.  Eq.  476;  Morris  v.  Penrose,  38  N.  J.  Eq.  629. 

A  mistake  as  to  legal  rights  is  not  a  ground  for  equitable  relief.  Weed 
V.  Weed,  94  N.  Y.  243. 

Evidence  of  mistake  of  fact  on  one  side  may  afford  ground  for  rescinding 
but  not  for  rectifying  an  agreement.     Douglass  v.  Grant,  12  Bradw.  273. 

There  are  some  cases  in  which  equity  has  given  relief  on  the  ground  of 
mistake,  although  the  mistake,  in  part  at  least,  seems  to  have  been  one  of 
law.  See  Bay  v.  Harnett,  58  la.  344;  Reed  v.  Root,  59  la.  359;  Bailey  v. 
American  Central  Ins.  Co.,  4  McCrary  C.  C.  221.  These  cases  seem  at  vai-i- 
ance  with  the  statement  that  equity  will  not  relieve  as  to  mistake  of  legal 
terms  agreed  on  without  fraud. 

Equity  will  on  proper  proof  correct  a  deed  and  make  it  speak  the  truth, 
not  only  as  between  the  parties,  but  as  against  everybody  else  but  bona  Jide 
purchasers  without  notice,  and  a  judgment  creditor  is  not  such  a  purchaser. 
Lowe  V.  Allen,  68  Ga.  225.     See  Berry  v.  Sowell,  72  Ala.  14. 

Equity  will  not  correct  a  mistake  in  a  deed  to  the  injury  of  a  honafide 
purchaser.    Kilpatrick  v.  Strozier,  67  Ga.  247;  Tabor  t\  Cilley,  53  Vt.  487. 
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said  premises,  and  to  every  part  thereof,  to  him> 
[*213]  the  said  part}^  of  the  second  part,  *his  heirs  and  as- 
signs forever,  against  the  lawful  claim  or  claims 
of  all  and  every  person  or  persons  whatsoever,  claim- 
ing or  to  claim  the  same  or  any  part  thereof ;"  that  it  was 
the  intention  to  execute  general  warranty  deed,  and  that 
the  word  "they,"  by  inadvertence  or  mistake,  was  omitted ; 
that  the  contract  was  for  a  general  warranty  deed,  and  there 
was  no  stipulation  for  jisst  such  a  deed  as  was  executed  ;  that 
Fielder  and  wife,  on  9th  October,  1853,  by  quit-claim  deed 
conveyed  the  land  to  Ruffner,  and  that  deed  was  not  record- 
ed until  1853  ;  that  a  chancery  suit  was  instituted  in  Circuit 
Court  of  Scott  county,  iii  18:t7,  by  William  Richardson  and 
others  vs.  McConnel,  Yansyckel  and  Fielder  and  others,  which 
was  responded  to  by  them,  he  relying  upon  the  aforesaid 
deed,  and  that  he  was  purchaser  for  a  valuable  consideration 
without  notice  ;  that  a  decree  was  had  in  the  case,  under 
which  the  land  was  sold  and  convej-ed  to  William  Thomas,  as 
trustee  for  complainants,  in  1850  and  1851,  and  that  sale  and 
conveyance  had  been  reported,  and  approved  by  the  court, 
and  that  McConnel  and  Yansyckel,  as  parties  to  the  proceed-, 
ings,  had  notice.  Ruffner  says  that  title,  conveyed  to  him  by 
Fielder,  and  by  McConnel  and  Yansyckel  to  Fielder,  was  not 
warranted  and  defended,  but  was  evicted  by  title  paramount 
under  the  foregoing  proceedings,  and  that  title  to  the  prop- 
erty never  was  in  McConnel  and  Yansyckel.  Ruffner  says 
that  his  title  as  grantee  or  assignee  of  Fielder  has  been  wholly 
evicted,  and  that  McConnel  and  Yansyckel  ought  to  pay  him 
the  consideration  of  the  deed  of  29th  Aug.,  18-12,  and  six 
per  cent,  interest  from  that  date,  and  prays  for  that  relief,  or 
such  relief  as  he  may  be  entitled  to  in  the  premises. 

McConnel  answers  that  Ruffner  has  no  right  to  sue  in  this 
case  ;  that  Fielder  had  only  an  equity  to  correct  mistake, 
which' was  not  transferable;  that  Fielder  had  no  right  to  re- 
cover the  purchase  money — could  only  have  the  mistake  cor- 
rected— which  was  a  personal  right,  and  not  assignable  ;  that 
Fielder  conveyed  land  to  Ruffner,  by  quit-claim  deed,  for  con- 
sideration of  only  ^1,  and  that  Ruffner  had  no  right  in  law  or 
equity  to  assert  any  claim  under  the  covenants  of  the  deed 
of  Aug.,  1842;  that  admitting  the  allegations  of  the  bill  to  be 
true,  the  remedy,  if  any,  is  at  law ;  that  the  bill  is  not  for  dis- 
covery and  relief,  but  for  relief  only,  and  is  cognizable  only  in 
a  court  of  law  for  violation  of  contract,  and  a  prayer  for  dis- 
covery only  could  give  the  court  jurisdiction — and  insists  that 
the  suit  be'  dismissed  ;  that  the  land  was  sold  at  sheriff's  sale, 
and  bid  off  by  Yansyckel,  (who  paid  for  the  same,)  in  name  of 
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McConnel  and  Yansyckel,  without  knowledge,  consent  or 
authority  from  McConnel,  and  that  his  name  was  put 
in  certiiicate  of  purchase  by  mistake.  ^When  the  [*214] 
facts  were  ascertained,  Yansyckel  urged  sheriff  to 
make  deed  to  McConnel  and  Yansyckel,  and  that  when  he 
(Yansyckel)  sold  it,  only  quit-claim  deed  would  be  required  of 
McCoimel ;  and  so  he  agreed  upon  no  other  conditions  to  the 
use  of  his  name.  Some  time  after  the  sheriff's  deed  was 
made,  Yansyckel  sold  the  land  to  Fielder,  but  of  the  terms 
McConnel  says  he  knows  nothing ;  that  the  deed  in  question 
was  drawn  by  an  agent  of  Fielder,  and  executed  by  Yansyckel 
and  wife  at  Naples,  and  sent  to  McConnel  to  Jacksonville  to 
execute,  and  he  took  it  to  Naples  to  get  explanation  of  Yan 
syckel,  and  learned  from  him  that  he  had  negotiated  sale  of 
land  to  Fielder  through  agent  in  St.  Louis,  and  he  (Yansyckel) 
told  the  agent  that  title  to  land  was  good,  and  was  in  McCon- 
nel and  Yansyckel ;  that  McConnel  had  no  interest  in  it  and 
never  had  any,  and  he  would  not  make  a  warranty  deed  ;  that 
agent  examined  title,  and  found  it  good ;  that  agent  informed 
Yansyckel  that  the  deed  in  question  was  mere  quit-claim  deed ;  . 
that  McConnel  then  examined  the  said  deed,  and  finding  there 
were  no  covenants  against  him,  and  being  strongly  urged  by 
Yansyckel,  reluctantly  signed  and  acknowledged  the  deed 
when  he  returned  from  Naples.  McConnel  denies  the  sale  of 
the  land,  for  any  consideration,  to  Fielder,  as  wholly  untrue  ; 
and  denies  that  he  contracted  for  warranty  deed,  or  any  deed 
with  covenants,  or  that  any  such  deed  was  intended,  or  that 
anything  was  left  out  of  the  deed  by  mistake,  or  that  there 
was  any  mistake,  and  demands  proof. 

Yansyckel  answers  as  McConnel  does,  so  far  as  the  juris- 
diction of  the  court  is  concerned ;  and,  furthermore,  says 
that  Fielder,  in  1852,  unsuccessfully  impleaded  McConnel 
and  Yansyckel,  in  an  action  of  covenant  in  the  Circuit  Court 
of  Scott,  on  the  covenants  of  the  deed  sought  to  be  corrected 
in  this  case,  and  that  judgment  in  the  covenant  case  is  in  full 
force,  &c.,  and  is  a  bar  to  any  proceeding  in  this  case,  and 
answers  in  other  particulars  substantially  as  McConnel's  answer 
has  been  set  forth. 

Eeplication  was  tiled  to  these  answers. 

McConnel  exhibits  cross  bill  against  Fielder,  Eulfner  and 
Yansyckel,  amplifying  statements  'of  his  answer — quotes  the 
covenants  in  the  deed  sought  to  be  corrected  in  this  case,  and 
charges  that  the  covenants  should  have  been  mere  quit-claim 
covenants,  and  that  the  covenants  in  the  deed  were  inserted 
by  fraud  or  mistake ;  that  the  deed  be  corrected,  and  that  he 

213 


214  SPEINGFIELD. 


Ruffner  v.  McConnel  etal.,  and  McConnel  v.  RuflFuer  et  al. 

and  liis  heirs,  ifec,  may  be  protected  from  further  annoyance 
by  injunction. 

Eutfner  and  Fielder  answer  the  cross  bill,  quoting  from  cer- 
tain records  and  proceedings  that  McConnel,  by  stipulation  at 
the  end  of  the  answer,  admits  to  be  true,  denying  all  the 
allegations  of  the  cross  bill  inconsistent  with  the  origi- 
[*215]  nal  bill;  and  *they  jointly  and  severally  pray  that 
Ruffner  may  have  the  relief  he  asks  in  his  original  bill. 

Replication  tiled  to  the  answer. 

Stipulation  made  at  October  term,  1853,  admitting  verity  of 
allegations  as  to  matters  of  record  in  the  Circuit  Court  of  Scott, 
and  waiving  the  production  of  transcri]3ts. 

Fielder  testifies  that  he  is  well  acquainted  with  Ruffner  and 
Yansyckel,  and  slightly  acquainted  with  McConnel ;  that  the 
consideration  of  the  deed  was  ^iOO,  paid,  at  the  date  of  the 
deed,  by  a  credit  on  certain  protested  acceptances  of  McConnel 
and  Yansyckel,  which  the  witness  held  as  agent  of  a  salt  com- 
,  pany,  on  account  of  sales  of  salt  by  McConnel  and  Vansyckel. 
The  deed  was  drawn  by  E.  Spencer,  a  lawyer  of  St.  Louis, 
(since  deceased,)  whom  witness  emplo3'-ed  to  go  to  Illinois  to 
investigate  title  and  have  transfer  legally  made.  No  stipula- 
tion or  arrangement  with  McConnel  and  Vansyckel  other  than 
general  warranty  deed,  and  directed  agent  to  take  no  other. 
McConnel  and  Yansyckel  never  proposed  any  other,  and  when 
the  deeds  came  into  the  hands  of  witness,  he  looked  them  over 
as  to  quantity  of  land,  considerations,  <fec.,  and  had  not  been 
apj^rised,  until  recently,  of  the  absence  of  personal  covenant  in 
the  deed  in  question  in  this  case.  Witness  wrote  but  seldom 
to  McConnel  and  Yansyckel  ;  generally  called  in  person  to 
settle  accounts.  They  were  trading  at  Naples  for  several 
years,  and  sold  a  large  quantity  of  salt  for  Hewitt,  Ruffner  & 
Co. 

Decree  dismisses  original  and  cross  bills. 

Errors  assigned: 

1st.     That  the  original  bill  was  dismissed. 

'2nd.  That  the  court  below  did  not  grant  appellant  the  spe- 
cific relief  jn-ayed  for  in  his  bill. 

3rd.  That  the  court  below  did  not  decree  correction  of  mis- 
take, in  deed  of  appellees  to  Fielder,  by  adding  the  word 
"they"  to  covenant  of  warranty. 

The  decree  in  tliis  case  was  rendered  at  October  term,  1854, 
of  the  Morgan  Circuit  Court,  Woodson,  Judge,  presiding. 

D.  A.  Smith,  for  Plaintiff  in  Error. 
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ScATES,  C.  J.  The  bill  seeks  to  correct  a  mistake  of  fact, 
alleged  to  have  been  made  by  omitting  to  insert  tlie  word 
"  they  "  in  the  covenant  of  warranty  in  a  deed  of  couveya,nce,  so 
as  to  make  it  a  personal  covenant  of  the  vendors ;  and  there- 
upon, for  relief  by  decree  for  the  purchase  money,  with 
interest,  on  breach  of  the  covenant  so  reformed,  by 
recovery  from  vendors  and  *vendee,  by  paramount  [*21G] 
title,  in  a  case  in  equity,  to  which  all  were  parties  de- 
fendants. 

We  do  not  think  the  record  shows  a  case  for  the  interposi- 
tion of  a  court  of  equity.  We  recognize  a  mistake  in  fact  as 
a  ground  for  equitable  jurisdiction ;  but  relief  will  only  be 
granted  upon  clear  and  satisfactory  proof  of  the  mistake  in 
fact.  Harris  et  al.  v.  lieece  et  al.,  5  Gil.  E.  212;  Selby  v. 
Geines,  12  111.  E.  69;  1  Story  Eq.  Jurisp.,  Sees.  110, 151, 152, 
153. 

But  this  does  not  extend  to  mistakes  in  the  law  of  the  con- 
tract, case,  or  legal  meaning  of  the  terms  agreed  on  between 
the  parties,  without  fraud.  1  Story  Eq.  Jurisp.,  Sees.  Ill, 
115;  Beebe  v.  Swartwout.,  3  Gil.  E.  162.  ISTor  to  mistakes  in 
the  intention  of  one  only  of  the  parties,  and  without  fraud  in 
the  other.     Coffiiig  etal.  v.  Taylor,  16  111.  E.  457. 

We  may  admit,  without  discussion  of  the  evidence,  that  a 
mistake  has  been  shown  as  to  the  kind  of  covenant  Vansyckel 
intended  and  agreed  to  enter  into,  and  that  the  deed  of  both 
should  contain ;  yet  the  evidence  shows  that  McConnel  did  not 
agree  personally,  but,  on  the  contrary,  expressly  refused  to 
enter  into  a  covenant  of  warranty.  Defendants  were  partners, 
and  liable  as  such  for  the  debt  which  was  paid  with  the  land, 
notwithstanding  the  private  agreement  between  them  that  Yan- 
syckel  should  pay  all  the  debts,  and  be  liable  therefor.  Al- 
though this  land  was  transferred  to,  and  the  title  held  by,  the 
partners,  and  liable  to  partnership  debts,  yet  the  plaintiff's  ab- 
stract equity  against  McConnel  is  weakened  by  the  fact  that  it 
was  the  private  transaction,  if  not  the  private  property,  of  Yan- 
syckel,  and  taken  in  the  names  of  both  at  his  instance,  and 
without  McConnel 's  knowledge,  and  who  only  afterwards  con- 
sented to  transfer  or  convey,  that  the  property  might  pass  out 
of  him  again  for  what  it  might  be  worth. 

The  solution  of  the  facts  in  the  case,  however,  depends  upon 
the  legal  power  of  one  partner,  generally,  to  convey  or  make 
such  contracts,  verbal  or  written,  as  will  pass  the  title  of  real 
estate  belonging  to  the  iirm,  or  which  may  be  specifically  en. 
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forced  in  equity,  by  compelling  the  other  partner  to  execute  a 
con\"eyance,  with  or  without  particular  covenants,  or  by  decree 
for  such  a  conveyance  by  a  commissioner  of  the  court.  This 
would  be  the  result,  if  the  power  exists  in  each  partner  to  bind 
the  other  in  relation  to  the  realty.  I  do  not  speak  of  such  con- 
tracts in  relation  to  the  liability  of  partners  for  damages  for 
their  breach,  but  in  relation  to  specitic  execution  of  them, 
and  conveyances  by  one,  for  all  the  partners. 

In  this  point  of  view,  under  the  law  go^'erning  partnerships, 
one  partner  has  not  the  power  to  convey  the  real  estate  of  the 
lirm,  either  by  deed  or  assignment;  nor  make  con- 
[*21T]  tracts,  written  *or  verbal,  specitically enforcible  against 
the  others.  Colly er  on  Part.,  Sees.  135  and  notes,  394 ; 
Story  on  Part.,  Sec.  101  and  notes ;  Story  on  Agency,  Cap.  6 
Sec.  125 ;  Piatt  v.  Oliver  et  al.^  3  McLean  P.  28.  See  Tap- 
ley  V.  Butterjield,  1  Metcalf  R.  515;  Declmrd  v.  Case,  5 
Watts  P.  22 ;  Sloo  v.  President,  <&c.,  State  Bank  of  Illi?iois, 
1  Scam  P.  428. 

Lands  belonging  to  the  partnership  are  nevertheless  equally, 
with  the  personalty,  liable  to  the  payment  of  the  debts  of  the 
lirm,  and  will  go  into  the  balance  of  account  between  the 
partners  on  settlement  of  profit  and  loss.  See  same  authori- 
ties. But  in  the  transfer  of  lands,  the  rules  applicable  to  the 
conveyance  and  descent  of  realty  are  to  be  observed,  as  they 
are  not  modilied  by  the  nature  of  the  ownershiji ;  nor  have 
partners,  under  the  law  of  partnerships,  an  implied  power, 
individually,  for  the  firm  to  do  what  may  be  done  by  a  court 
of  equity  in  paying  creditors,  or  adjusting  balances  between 
the  partners.  They  must  observe  all  the  solemnities,  and  con- 
vey in  the  modes  recognized  by  law  for  the  transfer  or  con- 
veyance of  real  estate.  By  these,  a  co-]mrcener,  joint-tenant, 
or  tenant  in  common,  has  no  power  to  bargain,  sell  or  convey 
the  real  estate,  or  interest  in  it,  of  his  co-tenant.  The  agree- 
ment of  Vausyckel,  as  partner,  was  not,  therefore,  obligatory 
upon  McConnel  to  make  any  kind  of.  conveyance  of  this  land, 
either  in  law  or  equity.  The  plaintiff  should  have  protected 
himself  by  refusing  to  take  any  other  than  such  a  conveyance 
as  suited,  or  would  protect  his  title.  Upon  defendant's  de- 
clining to  give  a  warranty,  he  should  liave  refused  to  receive 
the  one  tendered  ;  and  if  he  had  any  jiersdnal  remedy  against 
the  firm,  for  damages  for  breach  of  such  an  agreement  by  one 
])artner — upon  which  we  express  no  opinion — he  should  have 
brought  his  action  upon  the  contract  for  breach,  and  not  a  bill 
for  speci^lc  execution. 

The  right  to  a  decree  is  very  questic»nable,  upon  another 
ground,  even  against  Yansyckel  alone,  upon  any  covenant  in, 
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or  that  should  have  boen  in,  this  deed  as  to  him  ;  for  he  alone 
might  have  mide  his  covenant  of  warranty  in  it,  had  it  been 
asked  and  required. 

The  plaintiff  has  brought  his  action  of  covenant  on  this 
very  covenant,  for  a  breach,  against  both  defendants,  and  suf- 
fered a  recovery  against  him  for  co&ts,  and  which  has  been 
affirmed  in  this  court.  Riiffiier  v.  MGConnel  et  al.,  14  111.  R. 
168. 

We  are  not  able  to  distinguish  the  case  in  princi]:)le,  if  it  be 
at  all  in  the  facts  in  this  respect,  from  the  case  of  SibeH  v. 
McAvoy^  15  111.  R.  106,  where  the  plaintiff  lirst  sued  upon 
the  contract  at  law,  and  after  judgment ;  then  hied  his  bill  to 
reform  the  contract  by  correction  of  an  alleged  mistake.  The 
court  held  that  the  contract  was  merged  in  the  judgment, 
and  there  was  no  contract  left  to  be  reformed  or  cor- 
rected. 

*Under  this  view  of  the  case,  we  need  not  examine     [*218] 
into  the   question   whether   the   recovery   inequity 
against  warrantors  and  warrantee,  by  paramount  title,  is  suffi- 
cient showing  of  a  breach,  without  further  actual  eviction. 

Decree  aijirmed. 

Skinnee,  J.  I  agree  that  Yansyckel  could  not  bind  Mc- 
Connel,  his  co-partner,  to  execute  a  deed  with  covenants  of 
general  warranty,  and  that  upon  this  record  the  decree  should 
be  affirmed. 


Bkewee  Woods,   Appellant,    v.   James  W.   Gilson", 

Appellee. 

Appeal  from  Macoupin. 

Deputy  sheriff — ^When  disqualtfed  by  interest. — To  disqualify  a 
deputy  sheriff  from  sfirving  an  exscution,  either  he  or  his  principal  must 
have  been  plaintiff  in  the  action,  entitled  to  the  money  to  be  made  by  a  sale 
under  it,  or  have  a  direct  interest  in  the  process. 

Satisfaction  of  mortgage  on  execution  debtor's  property  by 
THIRD  PERSON — Sale — PROPERTY  STILL  LIABLE. — Where  a  third  person, 
after  execution  issued,  pays  off  a  mortgage  given  by  the  judgment  debtor, 
and  takes  possession  of  the  goods  and  sells  them,  they  will  still  be  subject  to 
the  execution.  The  satisfaction  of  the  mortgage  by  the  third  party  did  not 
invest  him  with  any  interest  in  the  mortgage  debt  or  the  mortgaged  prop- 
erty. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the 
court. 
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J.  ]\I.  Palmer,  for  Appellant. 

D.  A.  Smith,  for  Appellee. 

SKrxNER,  J.  Wood  sued  Gilson  in  replevin.  The  defend- 
ant pleaded  in  liar,  tliat  Dorothy  Jones  recovered  in  the  Cir- 
cuit Court  of  Macoupin  county  a  judgment  against  Watts  and 
Arbiiclcle,  on  which  an  execution  issued  to  the  sheriff  of  Ma- 
coupin caan*;y  ;  that  the  sain3  cara3  to  the  h.ind^  of  the  de- 
fendant as  deputy  sheriff  to  execute  ;  and  that  the  property 
renlevined  being  subject  to  said  execution  as  the  property  of 
Watts,  he  took  and  seized  tlie  sams  by  virtue  of  the  execu- 
tion. 

To  this  plea  the  plaintiff  replied,  first :  That  the  property 
replevined  was  not  subject  to  the  lien  of  the  execution  ;  and 
second:   Tiiat  the  defendant  was  not  deputy  sheriff. 

Upon  these  replications  issues  were  joined.  The  plaintiff 
also  replied,  that  Dorothy  Jones  had,  before  a  justice  of  the 
peace  of  Macoupin  county,  recovered  a  judgment 
[*219]  against  Watts  *and  Arbuckle,  from  which  judgment 
Watts  appealed,  and  that  the  defendant  bscame  his 
security  in  the  appeal  bond  ;  that  said  judgment  was  affirmed 
by  the  Circuit  Court  of  Macoupin  county,  and  is  the  same 
judgment  in  the-defendant's  plea  alleged  ;  that  thereby  the 
appeal  bond  became  forfeited  and  the  defendant  became  liable 
to  pay  the  said  Dorothy  Jones  the  judgmant  in  the  plea  al- 
leged; and  that  the  defendant  was  appointed  at  his  own  in- 
stance deputy  sheriff  for  the  sole  purpose  of  executing  the 
writ. 

To  this  replication  the  defendant  demurred,  and  the  court 
sustained  the  demurrer.  The  object  of  this  replication  was 
to  avoid  the  levy,  on  the  ground,  that  the  defendant,  as  depu- 
ty sheriff,  could  not  execute  the  writ  on  account  of  interest,  he 
being  security  for  Watts  in  the  appeal  bond.  This  is  not  such 
direct  legal  interest  in  the  process  as  would  render  him  incom- 
petent to  execute  it. 

He  was  not  ]ilaintiff  in  the  execution,  nor  was  he  entitled  to 
the  proceeds  of  the  sale  to  be  made  tliereon. 

To  have  disrjualitied  him  to  execute  the  writ  he  or  his  prin- 
cipal must  have  been  plaintiff"  in  the  action  of  which  the  exe- 
cution was  a  consequence,  or  nmst  have  had  a  direct  interest 
in  the  process,  or  a  right  to  the  moneys  to  be  nijide  by  sale 
under  it.  None  of  the  cases  cited  go  farther  than  this.  J. 
McCord  470 ;  C.  Monroe  173  ;  3  A.  K.  Marshall  536. 

The  demurrer  was  therefore  ]iro])erly  sustained. 

The  cause  was  tried  by  the  court  and  judgment  rendered  for 
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defendant  below.  Motion  for  a  new  trial  made  and  overruled. 
The  court  properly  refused  a  new  trial.  It  was  clearly  proved 
that  the  defendant  at  the  time  of  the  levy  was  deputy  sheriff. 
The  proof  shows  that  Watts  was  the  owner  of  the  ]3roperty 
and  mortgaged  the  same  to  Bently  ;  that  Bently  took  posses- 
sion of  the  property  under  the  mortgage  before  the  execution 
lien  could  attach  ;  that  Campbell,  while,  the  execution  against 
"Watts  was  in  the  hands  of  the  defendant,  tried  to  jjur chase  the 
mortgage  of  Bently;  that  Bently  refused  to  sell  and  assign  the 
same  ;  that  Campbell  then  ]3aid  the  mortgage  debt  and  Bently 
indorsed  the  mortgage  satisfied,  and  delivered  the  same  and 
the  property  mortgaged  to  Campbell ;  that  Campbell  sold  the 
property  to  Loveland  &  Co.,  who  sold  the  same  to  Wood,  the 
plaintiff  below. 

.  By  the  payment  of  the  mortgage  debt  the  property  became 
discharged  from  the  mortgage,  and  was  liable  to  be  levied  upon 
as  the  property  of  Watts,  the  mortgagor  and  execution  debtor. 
By  such  payment  Cam])bell  could  acquire  no  property  in  the 
mortgage  debt  nor  in  the  thing  mortgaged,  whether  done  with 
or  without  the  consent  of  Watts.  The  property  be- 
came subject  *to  the  lien  of  the  execution  when  dis-  [*220] 
charged  from  the  mortgage,  and  was  rightfully  levied 
upon  in  the  hands  of  Wood,  who  had  obtained  no  better  right 
to  it  than  Campbell  had  acquired. 

Judgment  affirmed. 


LoEENZo    Cadwell,    Appellant,   v.    Daniel    Meek 
ET  AL.,  Appellees. 

Appeal  from  Fulton. 

CoiMPETEXCT  OF  WITNESS. — An  agent  is  a  competent  witness  to  establish 
his  relation  to  his  principal,  and  a  contract  made  for  him,  unless  the  agent 
has  a  direct  interest  in  the  result  ot"  the  suit. 

If  an  agent  is  equally  lialDle  to  either  of  the  parties,  he  is  a  competent  wit- 
ness, and  his  supposed  preferences  will  affect  his  credibility  only. 

Principal  and  agent. — To  bind  the  principal  by  the  acts  of  his  agent,  he 
must  be  fully  and  fairly  informed  of  all  the  material  facts  and  circumstances 
of  the  transaction. 

Contract — Usage. — The  usual  course  of  dealing  by  a  party,  cannot  vary  or 
control  a  contract.    4  Hill,  107. 

Cited;    Agent  as  witness,  18  111.  162;  Ratification,  86  111.  576. 
Usage— Evidence  as  to.     See  111.  Mutual  F.  Ins.  Co.  v.  O'Neile,  13  III  89; 
Dixon  V.  Dunham,  14  111.  324,  notes. 
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This  suit  was  commenced  in  tlie  Fulton  Circuit  Court,  by 
attacliinent,  to  recover  $1,758.23,  the  price  of  sixtv-two  liead 
of  beef  cattle.  Declaration  in  assumpsit,  containing  tlie  com- 
mon counts.  On  the  return  of  the  attachment,  the  defendant 
below,  (appellant  in  this  court)  appeared  and  plead  the  general 
issue. 

The  cause  was  tried,  at  the  May  term,  1855,  Hon.  O.  C.  Skin- 
nek,  presiding,  by  a  jury  ;  verdict  was  found  for  the  amount 
claimed  by  the  plaintiffs  below  (appellees  in  this  court.)  Mo- 
tion made  for  a  new  trial,  and  overruled,  and  judgment  ren- 
dered on  the  verdict.  The  defendant  below  brings  tlie  cause 
here  by  appeal. 

On  the  trial  in  the  Circuit  Court,  the  plaintiffs  claimed  :  that 
one  Ezra  Cadwallader  was  the  agent  of  the  defendant ;  that 
they  sold  to  him,  as  such  agent,  the  beef  cattle,  for  the  price 
of  which  they  sued  ;  that  the  price  was  agreed  on  by  the  plaint- 
iffs and  the  agent;  that  the  money  was  to  be  paid  on  the  deliv- 
ery of  the  cattle  to  the  defendant ;  and  that  the  cattle  had  been 
weighed,  delivered  to,  and  accepted  by,  the  defendant,  he 
Imo wing  that  Cadwallader  had  acted  as  his  agent  in  the  pur- 
chase. 

The  defendant  admitted  that  he  had  received  the  cattle,  and 
that  they  were  worth  the  amount  claimed  by  the  plaintiffs, 
and  that  Cadwallader  purchased  the  cattle,  yet  he  denied  that 
Cadwallader  was  his  agent,  or  had  any  authority  to  contract 
for  him  with  the  plaintiffs,  so  as  to  make  him  liable  to  them, 
or  that  he  received  the  cattle,  knowing  that  Cadwallader  had 
assumed  to  act  as  his  agent ;  but  on  the  contrary,  the  defendant 
claimed  that  Cadwallader  purchased  cattle  of  whom  he 
[*221]  pleased,  on  his  *own  terms,  and  at  his  own  risk,  and 
re-sold  them  to  the  defendant  at  an  agreed  price  ;  or 
in  other  words,  that  Cadwallader  was  liable  to  the  plaintiffs, 
while  he,  Cadwell,  was  liable  to  Cadwallader.  The  defendant 
further  claimed,  that  he  had  an  offset  against  Cadw\allader 
for  an  amount  more  than  sutlieient  to  pay  the  price  of  the  cat- 
tle, and  hence,  that  he  was  not  indebted  for  them  to  -any  one 
at   the  time  suit  was  brought. 

The  defendant  further  claimed,  that  there  was  a  aistom 
under  which  Cadwallader  had  acted  fo7'  him.,  and  under  which 
he,  the  defendant,  received  the  cattle,  and  insisted  that  all  his 
statements  and  acts  were  explained  Inj,  and  consistent  with, 
tliat  custom.  This  custom  was,  that  large  dealers  in  the  prod- 
ucts and  trade  of  the  country  had  dealings  mainly  with  cer- 
tain |)ersons,  called  runners  or  Jjuyers,  m'Iio  were  not  agents, 
but  who  examined  and  bought  from  the  farmers  and  country 
merchants  the  articles  wanted,  on  their  own  termSj  and  at 
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their  own  risks,  and  then  furnished  them  to  the  larger  deal- 
ers, under  a  contract  entered  into  before,  to  receive  a  certain 
amount  at  some  agreed  price  ;  and  that  it  was  also  a  part  of 
this  custom,  that  the  large  dealers  should  furnish  money  to  the 
runner^  in  advance,  wholly  or  partly,  on  delivery  of  the  prop- 
erty, or  otherwise,  from  time  to  time,  .depending  on  the  un- 
derstanding of  the  parties,  in  order  to  enable  him  to  secure 
the  best  bargains ;  but  that  there  was  no  binding  obligation  to 
furniL-h  the  money  in  advance.  The  legal  effect  of  the  trans- 
action between  the  wholesale  dealer  and  his  retail  buyer, 
being  that  the  property  was  to  be  paid  for  on  delivery,  and 
that  the  wholesale  dealer  never  became  liable  to  the  various 
persons  about  the  country,  from  whom  the  runner  might 
choose  to  ]Durchase. 

On  trial  of  the  cause  in  the  Circuit  Court,  Moses  F.  Hand 
was  sworn,  as  a  witness  for  the  plaintift's,  who  testified  that 
he  resided  in  Warren  county  ;  that  Ezra  Cadwallader  lived  in 
Ellisville,  Fulton  county,  on  the  way  from  Liverpool,  in  the 
same  county,  to  the  residence  of  the  witness  ;  that  the  de- 
fendant had  been  engaged  for  the  three  preceding  seasons 
(years),  in  packing  beef  at  Liverpool,  on  the  Illinois  river; 
tiiat  the  witness  had  furnished  the  defendant  with  beef  cattle 
during  that  time,  which  the  witness  raised  and  bought  for 
that  purpose  ;  that  he  had  not  acted  as  defendant's  agent,  but 
that  he  first  made  a  contract  witli  the  defendant  to  furnish  the 
cattle  on  certain  terms,  and  deliver  them  at  the  packing  house 
in  Liverpool ;  then  he  bought  them  of  whom  he  could,  on  the 
best  terms  he  could,  running  all  risks  till  delivered,  taking  any 
profits  over  the  price  he  paid  for  himself,  and  was  entitled  to 
the  agreed  price  from  the  defendant ;  that  the  defend- 
ant let  him  have  money,  as  suited  the  *convenience  [*222] 
of  both  parties,  and  was  not  responsible  to  the  persons 
of  whom  the  witness  bought. 

The  witness  also  stated,  tile  defendant  had  repeatedly  told 
him,  that  whatsoever  Underhill  Boynton  said,  with  refer- 
ence to  buying  cattle,  was  right,  and  that  Boynton  had  acted 
as  the  agent  of  the  defendant  in  buying  cattle  for  the  defend- 
ant, during  the  time  he  had  done  business  at  Liverpool ;  but 
that  the  defendant  had  never  informed  him  that  Boynton  had 
authority  to  appoint  other  agents  for  the  defendant,  and  that 
he  had  no  knowledge  of  his  ever  doing  so  ;  that  he  knew  no 
other  agent  of  the  defendant  than  Boynton. 

The  witness  testified  to  a  contract  made  by  himself  with  the 
defendant,  through  Boynton,  in  the  fall  of  1854,  and  its  con- 
tents, during  which  it  was  disclosed,  that  the  contract  was  in 
writing. 
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Afison  Smith  was  sworn  for  the  plaiutiflFs,  and  testilicd  that 
Underhill  Boynton,  a  short  time  prior  to  bnyifig  of  the  cattle 
in  controversy,  called  at  his  office  in  Ellisville,  to  see  Ezra 
Cadwallader,  who  was  absent  at  Chicago  ;  that  Boynton  left 
word  with  the  witness,  to  deliver  to  Cadwallader,  on  his  re- 
turn, as  follows  :  to  tell  him  that  they  wanted  some  beef  in  a 
Imrry,  and  for  him  to  buy ;  that  he  would  give  them  a  cer- 
tain price,  (not  recollected  by  the  witness,)  per  100  lbs.  for 
cattle  delivered  at  Liverpool;  or  if  he  did  not  want  to  buy  on 
those  terms,  to  buy  anyhow  ;  that  he,  (Cadwallader)  could 
make  one  or  two  hundred  dollars  as  easy  as  not ;  that  they 
would  pay  him  for  his  services,  but  nothing  said  as  to  how,  or 
what  ]>rice,  and  nothing  said  as  to  pay  by  the  day  ;  that  the 
witness  could  also  tell  Cadwallader,  that  he  could  have  money 
from  time  to  time,  as  he  needed  it,  or  he  would  send  him 
some  immediately. 

The  witness  further  stated  that  he  delivered  the  message  to 
Cadwallader  on  his  return;  that  Cadwallader  said  he  would 
not  buy  by  the  hundred — -would  not  lay  himself  liable — but 
would  spend  a  few  days  in  getting  some  cattle. 

The  witness  also  stated,  on  cross-examination,  that  he  never 
informed  either  Bojmton  or  defendant  of  Cadwallader's  an- 
swer, and  he  did  not  know  whether  they  knew  how  he  acted 
in  the  purchases  made. 

Ezra  Cadwallader  was  called  as  a  witness  by  the  plaintiffs 
and  sworn  on  his  voir  dire.  The  plaintiffs  admitted  that  the 
witness  was  called  for  the  purpose  of  proving  that  he  was  an 
agent  of  the  defendant,  and  as  such,  purchased  the  cattle  from 
the  plaintiffs,  for  the  price  of  which  this  suit  was  brought. 
The  witness  stated  that  he  had  no  more  interest  than  any  per- 
son would  have,  who  acted  as  an  agent ;  that  he  received  the 
message  from  Boynton,  left  with  Anson  Smith  ;  that 
[*223]  he  had  no  other  *authority  from  the  defendant ;  that 
he  bought  the  cattle  as  an  agent,  and  informed  the 
plaintiffs  so  at  the  time.  He  further  stated  that  there  was  no 
agreement  between  himself  and  the  plaintiffs  that  he  would 
]iay  tliem  for  the  cattle,  if  they  failed  to  recover  in  this  suit, 
hut  that  the  witness  expected  to  pay  them,  as  they  should  not 
lose  by  him. 

Objection  was  made  to  the  introduction  of  the  witness,  but 
the  court  overruled  the  objection,  to  which  the  defendant 
excepted. 

The  witness  was  then  sworn  in  chief,  and  testified  to  the 
receipt  of  tlie  message  through  Anson  Smith  from  Boynton 
substantially  as  stated  by  Smith  ;  that  he  acted  on  the  author- 
ity given  by  that  message,  and  bought  as  the  agent  of  the  de- 
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fendant,  expecting  to  cliarge  by  the  day  for  his  services;  that 
he  did  not  see  Boynton  or  defendant  till  after  all  the  cattle  he 
bonght  were  delivered,  and  when  he  did  see  the  defendant 
nothing  was  said  as  to  Boynton's  agency. 

Objection  was  made  to  the  introduction  of  the  statements 
of  the  witness  to  plaintiffs,  as  to  his  authority,  and  overruled, 
to  which  there  was  exception  taken. 

The  witness  then  stated  that  he  told  the  plaintiff,  that  he 
w-anted  to  buy  for  the  defendant,  as  agent ;  that  he  bonght 
sixty-two  head  of  cattle,  to  be  weighed  at  Ellisville,  and  that 
they  amounted  to  §1,858.23;  that  he  sent  them  to  Liverpool 
by  one  Sackett,  with  an  order  for  the  money ;  that  he  had 
received,  at  a  previous  time,  $250,  of  which  he  paid  8100  to 
the  plaintiffs,  but  received  none  when  he  sent  plaintiff's'  cattle. 

On  cross-examination,  the  witness  stated  that  Smith  to]d 
him,  that  the  defendant  proposed  to  give  §5  per  100  lbs.  net, 
the  weight  to  be  ascertained  at  Liverpool,  whej-e  the  cattle 
were  to  be  slaughtered ;  that  nothing  was  said  to  him  as  to 
Imying  hy  the  gross,  on  a  credit,  or  as  to  ascertaining  the 
weight  elseiohere  than  at  Liverpool  in  the  manner  stated.  He 
farther  stated,  that  he  never  informed  either  Boynton  or  the 
defendant  that  he  would  not  huy  and  furnish  beef  by  the  100 
lbs.  as  proposed. 

The  witness  further  stated,  that  he  bought  three  lots  of 
cattle  for  the  defendant  that  season,  of  which  the  plaintiffs' 
were  the  last,  all  of  which  he  sent  to  Liverpool  by  Sackett. 
With  each  lot  he  sent  some  written  statement,  signed  by  Cad- 
w^allader  &  Smith  (they  being  partners),  of  the  cattle,  with  a 
verbal  or  written  order  for  money  ;  that  the  order  was  not  to 
pay  the  money  to  the  plaintiffs,  but  to  send  it  to  the  witness. 
When  the  plaintiffs'  cattle  were  sent,  no  money  was  returned, 
but  a  message  was  sent  by  Sackett  from  the  defendant  to  the 
witness,  that  he  had  been  disappointed  in  getting  money  by 
express,  for  the  witness  to  come  down  to  Liverpool 
the  next  Saturday,  and  stay  *over  Sunday  ;  that  he  [*22-±] 
had  a  settlement  to  make  with  him,  and  he  should 
have  the  money  to  take  back  ;  that  the  witness  did  go  down 
as  requested,  and  when  there  presented  an  account  of  $25  for 
five  clays'  services  in  buying  cattle,  to  which  the  defendant 
replied,  "  rather  short ;"  that  the  next  time  he  bought  cattle 
he  would  have  them  weighed  at  Liverpool ;  at  the  same  time 
he  gave  a  bill  of  the  cattle  from  his  private  memorandum 
book,  and  the  account  might  have  been  made  out  as  between 
Cadwallader  &  Smith,  with  the  defendant ;  that  at  the  same 
time  the  defendant  and  witness  looked  over  a  "  corn  transac- 
tion "  between  the  defendant  and   Cadwallader   &   Smith  of 
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two  years  l)efore.  The  defendant  made  out  an  account  cur- 
rent, and  gave  to  tlie  witness  to  examine,  and  claimed  over 
84,000,  due  to  the  defendant,  which  the  witness  stated  was 
too  much,  as  lie  did  not  owe  as  much  as  83,000.  The  ^vitness 
also  stated  that  the  defendant  did  not  ask  him  to  offset  the 
price  of  the  cattle  he  had  bought,  against  the  amount  due  for 
corn  directly,  but  "intimated  it  pretty  strong,"  stating  that  he 
was  in  a  tight  place,  and  needed  the  money,  to  which  the  wit- 
ness re]")lied  that  he  had  bought  the  cattle  with  the  promise  of 
the  money,  and  he  would  not  use  the  money  of  the  sellers  .to 
pay  his  debts,  to  which  defendant  made  no  reply.  The  wit- 
ness also  stated,  that  the  cattle  referred  to  in  this  conversation, 
was  all  of  the  three  lots,  on  which  he  had  received  8250. 

The  witness  then  stated  further,  that  he  had  furnished  cat- 
tle to  the  defendant  for  two  prior  seasons,  but  not  as  agent ; 
that  he  bought,  sometimes  having  the  money  advanced,  and 
then  furnished  to  the  defendant  at  an  agreed  price,  and  so  far 
as  he  knew,  all  others,  dealing  with  the  defendant,  had  done 
the  same  thing  ;  that  as  a  country  merchant,  it  was  conven- 
ient and  profitable  for  him  in  selling  goods,  and  collecting 
debts,  to  take  cattle  and  sell  them  to  the  defendant. 

S.  D.  Sackett  was  then  sworn  for  the  plaintiffs,  who  testified 
that  he  drove  the  three  lots  of  cattle  to  Liverpool,  for  Cad- 
wallader,  with  the  instruction  to  deliver  to  Boynton ;  that  the 
witness  met  the  defendant  at  one  time,  when  he  drove  down 
the  cattle  got  of  John  Danley,  and  inquired  of  him  at  whose 
expense  an  extra  hand  was  to  he  Jcept;  to  which  the  defend- 
ant replied,  "  at  mine — I  foot  all  the  bills — Cadwallader  is  at 
work  for  me."  At  another  time  he  asked  the  defendant  if 
he  was  to  have  the  plaintiffs'  cattle,  to  which  he  replied  "  that 
he  had  written  to  Cadwallader  to  buy  them  for  him  if  they 
were  nice."  In  a  few  days  after,  the  witness  drove  down  the 
plaintitfs'  cattle.  The  defendant  was  in  a  fret,  and  refused  to 
receive  them,  and  it  was  arranged  that  they  should  be  ]nit  in 
a  field  over  night  at  the  risk  of  the  witness,  and  in  the 
[*225J  morning  the  defendant  received  them.  *The  witness 
stated  that  he  took  a  written  statement  of  the  weight, 
signed,  Cadwallader  &  Smith.  The  witness  also  requested 
defendant  to  send  some  money,  to  which  he  re])lied  that  he 
had  none  to  send — to  tell  Cadwallader  to  come  down  the  next 
Saturday  and  spend  Sunday  with  liim — that  he  had  a  set- 
tlement to  make  with  him,  and  he  should  have  the  money  to 
take  back. 

The  witness  testified,  on  cross-examination,  that  the  only 
bills  or  expense  spoken  of  by  the  defendant,  was  the  expense 
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of  the  extra  hand,  for  driving,  and  that  he  did  not  say  how  or 
on  what  terras  Cadwallader  w  as  at  work  for  him. 

The  plaintiffs  thereupon  rested. 

Henry  Walker  was  then  called,  as  a  witness  for  the  defend- 
ant, and  testitied  that  he  had  been  engaged  in  Fulton  county, 
in  the  cattle  business  ;  that  he  had,  for  three  years  past, 
bought  cattle  of  the  farmers,  and  re-sold  to  the  defendant; 
that  many  others  had  also  been  dealing  with  the  defendant; 
that  the  defendant  had,  for  three  years,  been  engaged  at  Liv- 
erpool, a  town  on  the  Illinois  river,  in  Fulton  county,  in  buy- 
ing pork  and  beef  and  in  packing  the  same,  and  that  the  busi- 
ness at  that  place,  in  the  defendant's  line,  was  done  entirely  by 
himself  and  those  connected  with  him. 

Thereupon  the  defendant  offered  to  prove  what  the  geneTol. 
custom  of  dealers  was  during  that  time,  in  the  place  where 
the  defendant  transacted  his  business,  with  regard  to  the 
manner  of  buying  and  procuring  heef  cattle,  and  also  what 
the  general  custom  was  in  the  comity  and  country  "at  large  in 
the  same  business  /  also  what  the  tmiversal  custom  of  the  de- 
fendant  was  in  the  Imsiness,  together  with  the  fact  that  the 
witness  was  well  acquainted  with  such  customs.  To  this  the 
plaintiffs  objected,  and  the  court  sustained  the  objection,  to 
which  the  defendant  excepted. 

It  Avas  also  proposed  to  show  the  same  facts  by  several  other 
witnesses,  but  the  coui-t  refused  to  allow  the  evidence  to  go  to 
the  jury,  to  which  exception  was  taken. 

The  defendant  then  called  Underbill  Boynton  as  a  witness, 
who  testified  that  he  was,  and  had  been  for  some  time,  an 
agent  of  the  defendant,  authorized  to  select  beef  cattle  ;  that 
the  defendant  himself  was  not  a  competent  judge  of  the 
quality  and  price,  but  left  that  matter  to  the  witness,  who  was 
skillful  in  that  line  ;  that  the  witness  had  no  authority  what- 
ever to  appoint  other  persons  agents  for  the  defendant,  and 
that  the  only  agent  defendant  had  last  season,  was  the  witness ; 
he  also  stated  that  he  did  not  give  any  authority  to  Ezra  Cad- 
wallader to  buy  for  the  defendant,  but  that,  in  passing  through 
Ellisville,  he  left  word  with  Anson  Smith  to  tell  Cadwallader 
he  wanted  1,000  head  of  cattle,  and  for  him  to  buy 
on  the  same  terms  as  he  had  *the  years  before  ;  that  [*226] 
he  was  very  anxious  to  have  him  buy,  as  they  were  in 
a  hurry  to  make  up  the  lot ;  that  on  the  next  day,  as  he  re- 
turned from  Moses  T.  Hand's  (with  whom  he  had  made  a  con- 
tract, meanwhile,)  he  stopped  and  told  Smith  to  tell  Cad- 
wallader that  he  could  buy,  if  he  wished,  on  the  same  figures 
that  Hand  had  agreed  to  buy,  and  if  he  was  short  of  money, 
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that  they  would  send  liim  some  up,  or  he  should  have  it  when 
he  wanted  it. 

The  witness  also  stated  that  the  cattle  for  which  this  suit 
was  brought,  were  bought  by  the  defendant  of  Cadwallader 
&  Smith,  through  the  word  he  left  with  Anson  Smith,  and 
that  they  were  not  authorised  to  act  in  any  other  way  than 
that  in  which  Hand  did — to  buy  of  whom  they  pleased,  and 
the  defendant  was  to  take  them  at  an  agreed  price  per  lOO.  lbs., 
and  to  2)("J  the  expense  of  drimng. 

The  witness  also  stated  that  he  was  present,  and  heard  the 
conversation  between  Cadwallader  and  defendant,  at  Liver- 
])ool,  mentioned  by  Cadwallader  in  his  testimony.  The  de- 
fendant made  the  sum  due  from  Cadwallader  &~ Smith  on  the 
"  corn  transaction,"  ftlrjSOO.  Cadwallader  said  it  'footed  up 
more  than  he  expected,  and  it  would  ruin  him  to  turn  the 
whole  of  the  cattle  on  the  amount  due  defendant ;  to  this  the 
defendant  replied  that  it  was  tight  times,  but  if  his  money 
came,  as  hd  expected,  he  would  let  him  have  money,  as  he 
had  done  before. 

This  witness  further  states  that  Cadwallader  did  not  dispute 
the  amount  due  defendant,  or  claim  that  he  had  bought  plaint- 
iffs' cattle  as  an  agent,  but  was  willing  to  turn  a  part  of  the 
money  on  the  corn  matter. 

The  witness  stated  further,  that  when  the  plaintiffs'  cattle 
were  sent  clown,  a  bill  was  sent,  directed  to  the  witness,  signed 
Cadwallader  &  Smith;  giving  the  weight  of  the  cattle,  but  not 
stating  of  whom  they  were  procured. 

1st.  The  Circuit  Court  erred  in  permitting  improper  evi- 
dence to  go  before  the  jury. 

2nd.  The  Circuit  Court  erred  in  admitting  Ezra  Cadwallader 
as  a  witness. 

3rd.  The  Circuit  Court  erred  in  refusing  to  admit  the  evi- 
dence offered  by  the  defendant,  &c. 

4th.  The  Circuit  Court  erred  in  refusing  to  grant  a  new 
trial. 

GouDY  and  Judd,  for  Plaintiff  in  Error. 

W.  Kellogg,  for  Defendants  in  Error. 

ScATES,  C.  J.     Ezra  Cadwallader  was  a  competent  witness  to 
])rove  his  own  agency  for  plaintiff,  and  the  contract 
[*227]     he  made  for  "-him  with  defendants.     This  is  the  gen- 
eral and  uniform  rule,  and  well  supyiorted  by  author- 
ity.    1  Stark.  Ev.  133 ;     Lowher  v.  Shaw,   5  Masoii  E.242; 
McGannagle  v.    Thonitoii^   10    Serg.    and    Eaw.     R.    252 ; 
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Harvey  and  Claxton  v.  Sweasy,  4  Humph.  E.  450 ;     Christy  v. 
Smith,  23  Yerm't  K.  670. 

This  general  rule  is  subject  to  qualifications.  An  excep- 
tion to  it  will  exclude  agents,  as  other  witnesses,  for  an  im- 
mediate and  direct  interest  in  the  result  of  the  suit.  1  Stark. 
Ev.  103  to  120,  where  the  various  interests  are  presented; 
and  23  Yerm't  K.  670;  4  Humph.  K.  450;  Shiras  v.  Morris 
et  al.,  8  Cow.  E.  60  ;  Sage  v.  Sherman,  &c.,  25  Wend.  E.  430, 
and  Emerton  v,  Andrews,  4  Mass.  E.  653,  are  further  exam- 
ples of  that  primary  liability  which  renders  a  witness  or  an 
agent  incompetent. 

But  this  exception  to  the  general  rule  is  also  subject  to  a 
modification;  for,  where  a  witness  is  equally  liable  to  the  one 
or  the  other  party  who  may  be  condemned  by  the  judgment, 
his  supposed  bias  from  interest  is  removed ;  he  stands  indif- 
ferent, and  becomes,  under  such  circumstauces,  competent, 
and  existing  preferences,  if  any  are  apparent,  will  go  to  his 
credit.  Birt  et  al..  Assignees  of  Glover,  v.  Kershaw,  2  East. 
E.  458;  Ilderston  v.  Atkinson,  7  Term  E.  480,  and  note  of 
I  Evans  v.  Williams  et  al.  An  honorary  obligation  will  only 
go  to  the  credit.     J^rink  v.  McClung,  4  Gil.  E.  576. 

The  testimony  of  the  agent  was  submitted  to  the  jury,  with 
full  and  proper  instructions  upon  the  whole  case,  including 
the  agent's  credit,  and  explanatory  and  rebutting  proofs.  We 
can  not  disturb  the  verdict,  under  such  circumstances,  believ- 
ing, as  we  do,  that  the  evidence  :^ully  sustains  the  verdict, 
whether  viewed  in  the  light  of  a  previous  authority  or  a 
subsequent  ratification  of  the  acts  of  the  agent.  We  recog- 
nize, and  fully  sanction,  the  rule  applicable  to  ratifications 
of  the  acts  of  agents,  that,  to  make  them  binding,  the  princi- 
pal must  be  fully  and  fairly  informed  of  all  the  material  facts 
and  circumstances.  Owings  v.  Hull,  9  Pet.  E.  628;  Hast- 
ings V.  Bangor  Hotise  Proprietors,  18  Maine  E.  436;  Sage  v. 
Sherman,  &c.,  25  Wend.  E.  430. 

There  is  no  suppression  of  a  material  fact  shown  in  this  record. 

If  Cadwallader  is  to  be  believed — and  we  have  no  reason 
to  doubt,  supported  as  he  is  by  other  witnesses  and  circum- 
stances— notwithstanding  Boynton  did  not  hear  nor  swear  to 
all  that  the  other  says  ti-anspired — plaintiff  was  fully  advised 
of  the  fact  that  Cadwallader  had  purchased  the  cattle  as  agent ; 
that. the  money  was  due  and  belonged  to  defendants,  and  not 
to  him  ;  and  he  v.'as  not  willing  and  had  no  right,  to  take 
their  money  to  pay  his  own  debts.  Boynton  would  be  under- 
stood as  conveying  a  different  impression  of  what 
transpired  between  the  *p]aintiff  and  witness ;  but  I  [*228] 
think  he  is  fully  corroborated  by  the  witness  who  drove 
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down  the  cattle,  who  gives  plaintiff's  own  statements,  that 
Cadwallader  was  at  work  for  him,  and  tliat  he  had  written  to 
liim  to  buy  defendants'  cattle,  if  they  were  nice.  He  must, 
therefore,  be  responsible  for  his  own  reception  and  reten- 
tion of  these  cattle,  with  a  full  knowledge  that  they  did  not 
l)elong  to  Cadwallader,  and  which  he  knew,  for  anything  in  the 
record,  in  due  time  to  have  refused  them,  if  not  content  to 
purchase  of  defendants. 

The  answer  he  would  make  to  this  state  of  facts,  is  his  own 
usual  course  of  dealing  in  that  neighborhood  for  three  years, 
as  a  legal  custom  of  trade. 

jS^o  such  usage  or  custom,  although  it  may  be  a  general  one, 
can  be  allowed  to  alter,  vary  or  control  the  express  terms  of  a 
contract.  Dixon  v.  Dunhmn^  14  111,  E..  324.  It  may  ex- 
plain what  is  not  agreed  expressly,  and  how  an  implied  con- 
tract may  be  understood  and  fulfilled.  We  do  not  think  this 
]\articular  individual  usage,  even  if  admissible,  would  ex]3lain 
or  contradict  the  facts  in  this  record.  Such  may  have  been 
plaintiff's  usual  course  of  dealing,  while  supplies  of  beef  cattle 
could  be  procured  through  runners^  as  intermediate  purchas- 
ers ;  and  yet,  when  one  who  had  so  acted  refused  to  engage 
any  further  in  that  mode  of  trade,  but  assumed  to  act  and 
])urchase  as  an  agent,  and  plaintiff"  receives  cattle  so  j)urchased 
M'ith  a  knowledge  of  that  fact,  he  shall  not  be  permitted  to  set 
\\\)  his  previous  course  o£  dealing,  by  which  be  seeks,  and 
would  succeed,  if  allowed,  in  taking  defendants'  cattle  to  pay 
the  debts  of  a  former  customer,  who  now  assumes  his  own 
agency,  as  the  means  of  procuring  possession  of  their  cattle. 
This  custom  might  have  greater  weight  had  it  greater  age  and 
an  universality.  I  know  that  particular  individual  customs 
of  companies  and  houses  have  been  received  to  fix  the  rights 
and  liabilities  of  customers  and  the  powers  of  agents.  Such 
was  the  case  of  Jones  v.  Warner^  11  Conn.  R.  40,  which  al- 
lowed the  regular  course  of  the  trade  of  the  house,  to  show 
that  its  clerk  had  no  authority,  to  make  a  contract  out  of  that 
regular  usage. 

So  in  Loving  et  al.  v.  Gicmey,  5  Pick.  R.  15,  a  like  individ- 
ual usage  was  allowed  on  its  being  proven  that  the  customer 
was  aware  of  it. 

Thompson  v.  Hamilton  et  al:,  12  Pick.  R.  425,  and  Halscij 
V.  Brown  et  al.,  3  Day  R.  346,  are  instances  of  a  general  cus- 
tom in  ])articular  localities,  which  were  allowed  to  explain 
rights  and  liabilities  arising  on  implied  contracts,  as  that  mas- 
ters of  coasters  sailed  the  vessels  on  shares  with  the  owners^ 
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as  a  mode  of  fixing  the  owners'  compensation  for  the 

use   of    the   vessel ;   *and  [again,  that    freights   for     [*229] 

gold,  silver,  &c.,  were  a  perquisite  of  the  master,  and 

did  not  belong  to  the  charter  or  owner  of  the  vessel. 

In  lieuner  v.  The  Bank  of  Columbia,  9  Wheat.  K.  681,  (5 
Cond.  R.  691,)  a  constant  and  uniform  usage  of  the  banks  of 
"Washington  city,  and  Alexandria,  in  the  District,  to  allow  four, 
instead  of  three  days  of  grace,  on  bills  and  notes  was  recog- 
nized and  upheld.  The  court  in  sustaining  this  usage,  advert 
to  the  fact  that  it  had  been  the  uniform  usage  from  the  estab- 
lishment of  the  bank  in  1793,  and  it  w^as  well  known  and  un- 
derstood by  the  defendant,  when  he  indorsed  the  note  upon 
which  he  was  sued. 

Upon  a  like  principle,  a  general  usage  or  course  of  trade  in 
particular  articles  of  commerce  have  been  sustained  under  like 
circumstances.  Thus  in  ISewall  v.  Gilbs  et  al.,  1  Hall  E.  602, 
on  sale  of  indigo  in  ceroons,  it  was  usual  to  deduct  ten  per 
cent,  for  tare, — but  in  cases  of  fraudulent  packing,  the  actual 
tare ;  and  so  a  deduction  of  seventeen  per  cent,  was  allowed 
upon  proof  of  the  custom  and  fraudulent  packing.  But  in  no 
case  have  I  found  a  special,  local  or  individual  custom  received 
to  contradict  a  contract.  There  is  no  dispute  but  that  these 
cattle  were  expressly  and  avowedly  bought  for  plaintiff,  and 
by  one  professing  to  act  as  agent  only.  To  allow  the  plaintiff 
to  set  up  his  individual  usage  or  course  of  dealing  through  one 
agent  alone,  would  be  to  allow  him  to  take  advantage  of  de- 
fendants. 

Had  plaintiff  refused  to  receive  the  cattle  imder  Cadwalla- 
der's  purchase  for  him  as  agent,  and  this  suit  had  been  brought 
on  that  contract  to  enforce  it  against  him,  he  might  and  would 
occupy  a  different  ground ;  and  upon  showing  that  he  had 
pursued  such  a  uniform  course  of  trade  through  one  agent 
only,  and  alone  with  intermediate  purchasers,  and  defendant's 
knowledge  of  such  course  of  dealing,  might  present  grounds 
for  rebutting  an  agency  and  raising  "a  suspicion  of  fraud  or 
want  of  good  faith  and  fairness  on  their  part,  in  contracting 
so  far  out  of  that  usage.  Such  a  supposed  state  of  facts  might 
implicate  the  defendants  for  bad  faith.  But  in  the  absence  of 
such  facts,  such  usage  as  is  offered  would  apparently  enable 
plaintiff  to  perpetrate  a  fraud  upon  defendants. 

Judgment  affirmed. 
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['•'230]  ^Samuel  Murray  et  al.,  Plaintiffs  in  Error, 
V.  Francis  Whittaker  et  al.,  Defeiidants  in 
Error. 

Error  to  Morgan. 

Practice. — ^T\1iere  a  ca-'^e  is  brought,  from  the  Circuit  to  the  Supreme 
Court,  and  remanded,  the  defendant  in  the  Circuit  Court  is  presumed  to 
know  that  the  ca,se  is  returned  and  docketed  without  notice  of  the  fact. 

Either  party  may  procure  the  record  from  the  Supreme  Court,  and  have 
the  case  placed  on  the  docket  of  the  Circuit  Court  for  further  proceedings; 
and  the  opposite  party  will  after  that  be  governed  bj^  the  action  of  the  Cir- 
cuit Court. 

While  it  might  be  a  better  practice  for  the  Circuit  Courts  to  cause  notice  of 
the  filing  of  the  record  in  such  cases  to  be  given,  yet  it  is  not  in  the  power  of 
the  Supreme  Court  to  make  a  rule  in  that  regard. 

The  opinion  of  the  court  embodies  a  statement  of  tlie  ease. 
The  proceedings  complained  of  were  had  before  Woodson, 
Judge. 

M.  McCoNNEL,  for  Plaintiffs  in  Error. 

D.  A.  Smith,  for  Defendants  in  Error. 

Skinnee,  J.  The  record  of  this  case  shows  that  the  cause 
had  been  remanded  on  reversal  of  a  former  judgment,  by  this 
court  to  the  Circuit  Court  of  Morgan  county,  for  trial  denovo, 
and  that  at  a  term  of  said  court  prior  to  the  October  term,  1S54, 
the  cause  was  docketed  and  continued  to  the  next  term.  At 
the  next  term,  judgment  by  default  for  want  of  a  plea,  was 
I'cndered  against  defendants  below,  and  the  plaintiffs  recovered 
judgment  for  their  debt  and  damages. 

At  the  same  term  the  defendants  ai)peared,  and  on  their  mo- 
tion this  judgment  was  set  aside.  Tlie  defendants  then  pleaded 
to  the  action,  and  moved  for  a  continuance  upon  affidavit,  set- 
ting forth  defense  to  the  action,  and  inabihty  to  make  such  de- 
fense on  account  of  the  absence  of  a  material  witness  ;  and  al- 
leging as  excuse  for  not  having  obtained  the  attendance  of 
such  witness,  that  neither  the  defendants  nor  their  attorney 
had  had  any  notice  or  knowledge  that  the  cause  had  been 
docketed  for  trial  in  the  Circuit  Court  until  that  term. 

The  court  overruled  the  motion.  The  cause  was  tried  and 
judgment  rendered  against  the  defendants  below ;  and  they 
iiere  assign  the  refusal  to  continue  the  cause  for  error. 

The  defendants  below  had  notice   of  the  pendency  of  the 
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cause  in  this  court,  and  were  bound  to  laiow  tliat  the  same 
was  remanded  for  further  proceedings  in  the  Circuit  Court. 
Either  party  could  have  procured  the  record  of  thiq  court, 
and,  upon  motion  in  the  Circuit  Court,  have  had  the  . 
same  filed,  and  the  *cause  docketed  in  that  court  for  [*231] 
further  proceedings  ;  and  in  such  case,  the  opposite 
party  would  be  bound  by  the  action  of  the  Circuit  Court  in 
the  cause  without  further  notice. 

There  is  no  statutory  regulation  requiring  notice  to  the 
opposite  party,  upon  the  filing  of  the  record  of  this  court  in 
the  Circuit  Court  for  further  proceedings,  and  this  court  has 
no  power  to  make  rules  of  practice  for  the  Circuit  Courts. 

The  better  rule  of  practice  for  the  Circuit  Courts  would 
seem,  from  analogy,  to  be  to  require  the  record,  upon  motion 
in  open  court,  to  be  filed,  and  the  cause  to  be  docketed,  and  to 
stand  continued  for  trial  at  the  next  term,  unless  the  party  fil- 
ing the  record  shall  prove  notice  in  writing  to  the  opposite 
party,  served  ten  days  before  the  term  at  which  the  record  is 
so  filed,  of  his  intention  to  file  such  record  and  demand  a  trial, 
or  further  proceedings  at  such  term. 

Judgment  affirmed. 


Albon-  H.  Hitchcock,  on   motion  to  quasli  execution 
in  the  case  of  The  People  v.  Benjamin  E.  Roney. 

Error  to  Pike, 

Criminal  code — Lien. — The  lien,  created  by  the  criminal  code,  upon  the 
real  and  personal  property  of  convicts,  takes  effect  from  and  during  the  en- 
tire day  on  which  the  arrest  is  made  or  the  indictment  found. 

Same — Change  op  venue. — A  change  of  venue  will  not  affect  any  change 
in  the  operation  of  this  lien;  which  is  not  limited  to  the  county  in  which 
the  judgment  is  rendered. 

Stranger  to  record — Cannot  interfere. — A  stranger  to  the  recoid 
and  proceedings  in  such  a  case  cannot  interfere,  by  motion,  to  quash  a  levy, 
sale  and  execution,  had  at  the  instance  of  the  peoj)le. 

At  the  September  term  of  Pike  Circuit  Court,  1855,  Hitch- 
cock, the  owner  of  certain  real  estate  in  Beardstown,  Cass 
county,  Illinois,  levied  upon  and  sold  under  an  execution 
issued  from  the  Pike  Circuit  Court,  in  the  case  of  People 
YQ.  Honey,  entered  a  motion  and  filed  his  reasons  to  set  aside 
the  levy  and  sale  in  said  real  estate,  and  quash  the  execution 
therein. 

The  motion  was  continued  for  the  purpose  of  notice  to  Lewis 
F.  Saunders,  the  purchaser  under  said  execution. 
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At  i^ovember  special  term  of  said  court,  1S55,  Saunders,  the 
pureliaser,  having  been  notified  of  said  motion,  appeared  by 
his  attorney,  and  the  People  appeared  by  the  State's  attorney. 
The  motion  was  heard,  overruled,  and  judgment  entered 
against  said  Hitchcock  for  costs. 

Bill  of  exceptions  taken.     Execution,  dated  2nd  May,  1855, 

was  issued  from  Circuit  Court  to  sheriff  of  Cass,  in 

[*232]     suit  of  ^People  vs.  Ben^.  E.  Roney,  for  the  snm  of 

§1290.75,  costs  rendered  against  said  Roney  at  March 

term,  1855,  of  Pike  Circuit  Court. 

This  execution  was  received  by  sheriff  of  Cass  county,  9th 
May,  1S55,  at  11  o'clock,  P.  M.,  and  on  25th  day  of  May,  1855, 
was  levied  on  lot  3,  in  block  32,  in  Beardstown,  Cass  county, 
and  on  23rd  June,  1855,  said  real  estate  Avas  sold  to  Lewis  F. 
Saunders,  for  $319.45. 

Also,  a  deed,  with  covenant  of  warranty  and  seizin,  consider- 
ation $1,500,  for  said  premises  and  two  other  lots,  executed  by 
Benjamin  J.  Roney  to  Murray  McConnel,  dated  13th  day  of 
May,  1853,  and  recorded  in  Cass  county,   on  Itttli  May,  1853. 

Also,  a  deed,  with  covenant  of  warranty,  executed  by  Mur- 
ray McConnel  to  A.  H.  Hitchcock,  consideration  $850,  for 
above  premises,  dated  21st  May,  1855,  and  recorded  in  Cass 
county,  on  22nd  May,  1853. 

It  was  also  admitted  by  said  Hitchcock,  on  hearing  of  said 
motion,  that  Benj,  E.  Roney  was  indicted  in  Cass  Circuit 
Court,  on  13th  May,  1855,  and  that  the  venue  therein  was 
changed  to  Pike  county,  where,  at  March  term  of  Circuit 
Court  of  said  county,  1855,  said  Roney  was  convicted  and  sen- 
tenced. 

Error  assigned  is  overruling  of  said  motion. 

Hitchcock,  who  re]3resented  himself  as  a  purchaser,  by  mesne 
conveyances  from  said  Roney,  of  said  lot  three,  offered  the 
following  reasons,  by  his  motion,  for  quashing  the  fee  bill 
issued  at  the  instance  of  the  People  against  R(-)ney.  1.  Be- 
cause the  fee  bill  and  execution  M^ere  illegal  and  void,  as  con- 
taining sundry  illegal  costs,  2.  Because  Pike  court  had  no 
]iower  to  issue  them  to  Cass  county.  3.  Because  the  levy,  by 
sheriff  of  Cass  county,  was  illegal  and  void.  4.  Because  said 
judgment  and  levy  and  sale  were  not  liens.  5.  Because  no 
certificate  of  levy  was  filed  of  record  or  recorded.  The  mo- 
tion to  quash  was  denied  by  Walker,  Judge,  of  the  Pike  Cii'- 
cuit  Court,  at  November  term,  1856. 

M.  McConnel  and  J.  Gkimsuaw,  for  Hitchcock. 

M.  Hay,  Contra. 
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Hitchcock,  on  motion,  etc.,  v.  Roney. 

.  ScATES,  C.  J.  "  The  property,  real  and  personal,  of  every 
person  who  shall  be  convicted  of  any  of  the  offenses  punished 
by  this  chapter,  shall  be  bound,  and  a  lien  is  hereby  created  on 
the  property,  both  real  and  personal,  of  every  such  offender, 
from  the  time  of  his  or  her  arrest,  if  he  or  she  be  arrested  be- 
fore indictment;  if  not,  then  from  the  time  of  finding  the  in- 
dictment, at  least  so  far  as  will  be  sufficient  to  ])ay  the  fine  and 
costs  of  prosecution."  At  the  end  of  each  term,  the 
clerk  shall  issue  *executions  for  all  fines  and  costs  so  [*233] 
adjudged,  and  note  the  day  of  the  arrest  or  indict- 
ment, and  the  sheriff  shall  ]e\  y  on  all  such  real  and  personal 
property  of  defendant,  which  he  "'  possessed  as  his  or  her  own 
real  or  personal  estate,  on  the  day  mentioned  in  such  execu- 
tion," and  advertise  and  sell  as  in  civil  cases.  Rev.  Stat.  186, 
Sec.  192. 

De  minimis  non  curat  lex,  would,  upon  general  principles, 
include  the  whole  day.  And  here  the  lien  is  expressly  made 
to  operate  upon  all  the  estate  owned  on  that  day.  We  must 
allow  the  arrest,  or  the  finding  of  an  indictment,  to  create  and 
operate  as  a  lien,  on  that  day  and  the  whole  of  it,  or  else  we 
cannot  give  it  any  operation,  without  violating  its  plain  lan- 
guage and  obvious  intent.  I  shall  not  discuss  the  power  of 
the  Jegislatui-e  to  create  liens  for  liabilities,  nor  the  power  or 
policy  of  giving  jjreferences  to  public  interests. 

This  is  another  instance  of  a  semi-secret  lien,  as  mentioned 
in  McClure  v.  Engelhardt,  {ante,  p.  47,)  which  has  not  been 
required  to  be  recorded  for  purposes  of  notice. 

I  conceive  the  change  of  venue  cannot  effect  any  change  in 
tlie  operation  of  this  lien.  It  can  make  no  difference  whether 
the  judgment  of  fine,  or  for  costs,  is  rendered  in  the  county 
where  the  land  lies,  or  a  foreign  county,  as  to  this  lien  ;  for  it 
is  not  the  judgment  which  is  declared  to  be  a  lien,  but  the 
arrest  or  indictment  so  operates,  for  the  satisfaction  of  the 
judgment  of  fine  or  costs  which  may  follow  the  conviction. 
This  lien,  therefore,  does  not  arise  under  the  general  statute, 
making  judgments  liens  from  the  last  day  of  the  term. 

Hitchcock  is  a  stranger  to  the  record  and  proceedings,  and 
has  no  right  to  interpose  a  motion  to  quash  the  levy,  sale  and 
execution.  As  a  purchaser  of  the  same  land,  he  has  his  reme- 
dies to  investigate  the  question  of  title,  and  they  are  not  im- 
paired by  this  proceeding,  to  wdiich  he  is  not  a  party. 

In  Price  v.  The  Shelby  Circuit  Court,  Hardin  R.  254,  the 
court  held  that  they  were  not  bound  to  hear  a  motion  in  a 
summary  way,  at  the  instance  of  a  stranger,  although  his  in- 
terest might  be  affected  by  the  execution  sale. 

So  in  GlasseWs  Administrator  v.  Wilson^  Administrator,  4 
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Wash.  C.  C  R.  59,  the  court  refused  to  interpose  at  the  in- 
stance of  third  persons,  who  claimed  the  land  levied  on  and 
sold ;  and  this  rule  was  again  applied  in  Wallop's  Adminis- 
trator V.  /Scarhurgh  et  al.,  5  Gratt.  R.  1. 

More  especially  will  this  summary  remedy  be  denied,  when 
it  is  inappropriate,  and  incapable  of  alt'ording  as  complete  re- 
lief as  suit  or  bill. 

This  reason  constituted  in  part  the  ground  of  refusing  a 
motion,  in  Day  et  al.  v.  Graham,  1  Gil.  R.  435,  as  the 
[*234]  rights  and  ^equities  of  third  persons,  purchasers,  could 
not  be  inquired  into  and  protected  by  terms  on  setting 
aside  the  sale.  JSTo  objection  was  taken  to  judgment  creditors  of 
the  same  debtor,  as  strangers,  in  that  case,  whose  judgments 
were  entitled  to  satisfaction  out  of  the  same  property.  Indeed 
such  creditors  were  ex]3ressly  relieved,  and  on  motion,  from  a 
fraudulent  sale,  in  Goffy.  Jones,  6  Wend.  R.  522. 

The  court  refused  this  summary  remedy,  to  the  purchaser 
themselves,  in  Ilewson  v.  Deijgert,  8  John.  R.  333.  But  the 
court  did  interpose  in  Davis  v.  Tiffany,  1  Hill  R.  642,  at  the 
instance  of  a  purchaser  of  the  laud,  without  notice  of  the 
judgment.  There  is  no  other  fact  noted  to  point  us  to,  or  ex- 
plain the  ground  of  this  ruling.  We  have  no  doubt  it  was 
proper  in  the  case,  but  is  an  unsafe  precedent,  without  facts 
for  our  guidance. 

Judgment  of  the  court,  denying  the  motion,  is  approved. 

Judgment  affirmed. 


Samuel  Warner  et  al.,  Plaintiffs  in  Error,  v.  Gus- 
TAVUS  Manski,  Defendant  in  Error. 

Error  to  Morgan. 

Where  a  bill  of  exceptions  does  not  show  .what  the  question  propoundecl 
to  a  witness  was,  it  is  ditficult  for  this  court  to  say  that  the  Circuit  Court 
erred  in  refusing  to  permit  the  witness  to  answer  it. 

The  decision  of  the  Circuit  Court,  to  which  the  plaintiff  in 
error  took  exception,  was  made  by  Woodson,  Judge. 

D.  A.  Siirnr,  for  Plaintiffs  in  Error. 

M.  McCoNNEL,  for  Defendant  in  Error. 

Cited:  14  Bradw.  80. 
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Skinner,  J.  The  bill  of  exceptions  in  this  case  shows  that 
the  plaintiff  below  had  examined  a  witness  in  chief ;  and  the 
defendant,  with  the  avowed  pnrpose  of  discrediting  the  wit- 
ness on  cross-examination,  asked  him  a  leading  question  in 
reference  to  a  matter  as  to  which  the  plaintiff  had  not  ex- 
amined him,  and  that  the  court  would  not  permit  the  question 
to  be  answered. 

The  refusal  of  the  court  to  allow  the  question  to  be  answered 
is  assigned  for  error.  What  the  question  was  does  not  appear. 
It  ma}^  have  been  impertinent,  and  the  matter  inquired  about 
wholly  irrelevant  to  the  issue  and  in  no  manner  important 
touching  the  credibility  of  the  witness. 

*We   cannot   say  the  court  erred,  without  know-     ["^235] 
ing   what  the  question   propounded  was.     Miller  v. 
Iloucke  et  al.,  1  Scam.  501 ;  Russell  v.  Martin,  2  Scam.  492; 
Hays  V.  Smith,  3  Scam.  427. 

Judgment  affirmed. 


Matthew  H.  Mitchell,  Admr.  &c.,  Plaintiff  in 
Error,  v.  Reuben  Jacobs  et  al.,  Defendants  in 
Error. 

Error  to  Fulton. 

Practice — Appeai, — ^Waiver  ok  irregularity. — Taking  an  appeal,  exe- 
cuting a  bond,  &c.,  are  in  the  nature  of  process  to  reniove  a  case  from  an  in- 
ferior to  a  superior  court ;  and  if  these  should  be  irregular,  and  objection  is 
not  made  in  the  first  instance  after  appearance,  the  irregularity  is  waived. 

An  appearance  in  a  case,  except  to  object  to  the  process  or  service,  is  a 
■waiver  of  all  irregularity  in  them. 

Secondary  evidence. — Where  counsel  for  defendant  found  a  lease 
among  the  papers  in  the  cause  not  marked  filed,  which  was  an  imiiortant 
piece  of  evidence  for  plaintiff,  and  annexed  it  to  a  dedimus  and  sent  it  out  of 
the  State,  it  was  held  that  secondary  evidence  of  its  contents  should  be 
admitted. 

The  defendants  in  error  presented  a  claim  for  allowance 
against  the  estate  of  Matthew  Mitchell,  deceased,  in  the 
County  Court  of  Fulton  county,  which  was  objected  to  by 
the  plaintiff  in  error,  and  upon  a  trial  the  County  Court 
found  against  the  claimants,  and  rendered  judgment  for  costs. 
From  this  judgment  the  defendants  in  error  attempted  to 
take  an  appeal  to  the  Circuit  Court.  The  bond  purports  to 
be  executed  by  both  of  the  defendants  in  error,  bat  was  cnly 

Cited:  61111.496;  81111.279. 
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signed  by  Henry  Emery,  one  of  them,  together  with  John 
P.  Boice,  as  security.  The  bond  was  approved  hy  the  cleric 
of  the  County  Co%irt  on  the  2Sth  day  of  November,  1S53. 
Tlie  transcript  of  the  County  Court  record  shows  tliat  the 
judgment  was  rendered  on  the  7th  day  of  November,  1S53. 

The  ap]ieal  bond  and  transcript  were  filed  in  the  Circuit 
Court  on  the  2Sth  day  of  November,  1853,  and  on  the  same 
day  an  appeal  summons  was  issued  again?t  the  plaintiff  in 
error,  returnable  at  the  February  term,  185^,  which  was  re- 
turned not  served.  At  that  term  the  cause  was  continued. 
On  the  l-ith  day  of  April,  185i,  an  alias  appeal  summons  was 
issued,  w^hich  was  returned  served  on  the  plaintiff  in  error. 
No  sunnnons  was  issued  against  Reuben  Jaw;s,  the  party 
who  had  not  jomed  in  the  execution  of  the  appeal  bond. 

At  the  May  term,  1854,  the  appearance  of  Reuben  Jacobs 
was  entered  by  his  attorney,    and   thereupon   the   cause   was 

continued. 
[*236]         *At  the  next  term,    (in  September,  1854,)  on  the 
first  day,  .the  plaintifi:  in  error  entered   his  motion  to 
dismiss  the  ap]ieal,  and  assigned  as  reasons — 

1st.     That  there  was  no  appeal  pending  in  that  court. 

2nd.  The  appeal  bond  was  not  given,  taken  and  approved 
in  the  time  and  manner  required  by  law. 

3rd.     The  appeal  bond  was  insufficient. 

The  other  facts  of  the  case  are  stated  in  the  opinion  of  the 
court.  The  decisions  complained  of  were  made  by  Wead, 
Judge,  at  February  term,  1855,  of  the  Fulton  Circuit  Court. 

GouDY  and  Judd,  for  Plaintiff  in  Error. 

"William  Kellogg,  for  Defendants  in  Error. 

Caton,  J.  This  was  an  ap]^eal  taken  from  the  county  to 
the  Circuit  Court.  At  the  first  term  after  the  appeal  was 
taken,  the  parties  appeared  and  the  cause  was  continued  by 
consent.  At  the  next  term,  the  appellee  in  the  Circuit  Court 
made  a  motion  to  dismiss  the  appeal,  because  the  appeal 
bond  was  not  filed  within  the  time  prescribed  by  the  statute  ; 
and  also,  because  it  was  not  a])])roved  by  the  proper  officer. 
This  motion  was  overruled,  which  is  assigned  for  error.  This 
identical  question  was  decided  by  this  court,  in  the  case  of 
Pearve  v.  Swa^i,  1  Scam.  266.  Jn  that  case,  the  court  said : 
"  Taking  the  appeal,  executing  tlie  bond,  and  delivering  the 
papers  to  the  Circuit  Court,  are  tlie  means  provided  by 
law  for  transfeiTing  the  cause  from  the  justice  and  constable 
to  the  Cii'cuit  Court.     These  measures  are  in  the  nature  of 
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process  to  remove  tlie  cause  from  the  inferior  to  the  superior 
com-t.  When  process  by  which  a  court  obtains  jurisdiction  of 
a  cause  is  irregular,  and  no  objection  is  made,  the  irregularity 
is  waived.  The  irregularity  is  not  like  the  case  of  a  defective 
jurisdiction  over  the  subject  matter;  for  the  statute  gives 
jurisdiction  to  the  justice  and  constable  in  the  first  mstance, 
and  to  the  Circuit  Court  by  appeal."  That  was  an  appeal  in 
a  case  of  the  trial  of  the  right  of  property,  levied  upon  by  a 
constable  on  an  execution  issued  by  a  justice,  where,  as  the 
statute  then  stood,  the  party  must  take  an  apjieal  and  file 
his  bond  immediately  upon  the  rendition  of  the  judgment  by 
the  justice  ;  and  in  that  case,  this  was  not  done  till  a  subse- 
quent day,  and  the  party  apj)eared  to  tlie  appeal  in  the 
Circuit  Court  without  objection,  and  this  court  held  that  the 
objection  was  waived.  The  appeal  proceedings  being  likened 
to  process,  objections  to  their  regularity  must  be  taken  in  the 
same  time  that  objections  to  defective  or  void  process  or 
service  are  required  to  be  taken.  Kow,  the  rule  is 
well  settled  that,  that  if  a  party  *appears  to  a  cause  for  [*237] 
any  purpose  whatever,  except  to  object  to  the  process 
or  service,  he  waives  all  objection  thereto,  although  the  proc- 
ess may  be  void,  or  there  may  have  been  no  service.  Easton 
V.  AltuTn,  1  Scam.  250.  Here  the  appellee  did  appear  at  the 
appearance  term,  in  the  Circuit  Court,  and  consented  to  a 
continuance  of  the  cause.  When  he  did  that,  he  submitted 
himself  and  his  cause  to  the  jurisdiction  of  the  court ;  and  it 
was  too  late  afterwards  for  him  to  object,  that  himself  or  the 
cause  was  not  properly  brought  there.  Suppose  it  had  been 
an  original  case  in  the  Circuit  Court,  and  the  original  process 
had  not  been  signed  or  sealed,  or  had  not  been  served ;  or 
suppose,  even,  no  attempt  had  been  made  to  issue  such 
process,  his  appearance  and  consenting  to  a  continuance  would 
have  been  a  waiver  of  process  or  service,  and  he  could  never 
afterwards  be  allowed  to  object  that  he  was  not  properly 
brought  before  the  court.  He  came  voluntarily  and  sub- 
mitted himself  to  its  jurisdiction,  and  that  put  an  end  to  all 
such  objections.  The  Circuit  Court  decided  properly  in 
overruling  the  motion  to  dismiss ;  for  what  reasons,  it  is 
immaterial  to  this  court. 

The  only  remaining  question  is,  as  to  the  admissibility  of  the 
secondar}^  evidence  of  the  contents  of  the  lease.  The  facts 
upon  which  that  was  admitted,  were  these:  The  original  lease 
had  been  used  upon  the  trial  in  the  County  Court.  Subse- 
quently, the  counsel  for  Mitchell,  the  party  against  whom  it 
was  produced  and  used,  found  the  lease,  with  some  other  pa- 
pers not  marked,  filed  in  the  court-room  where  the  trial  had 
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taken  place.  He  took  tlie  lea^e,  and,  instead  of  returning  it  to 
the  ojiposite  party,  to  whom  it  belonged,  he  attached  it  to  a 
dediiim^  and  sent  it  to  Cahfornia,  the  residence  of  the  witness 
whose  testimony  he  wished  to  take,  to  be  read  in  this  cause  in 
the  Circuit  Court.  Of  this  he  subsequently  informed  the 
counsel  of  Jacobs,  stating,  at  the  same  time,  that  he  had  no 
doubt  it  would  be  back  in  time  for  the  trial.  In  this  he  was 
disappointed ;  for  the  commission  was  not  returned  at  the  time 
of  the  trial,  and  consequently  the  lease  was  not  produced. 
Under  these  circumstances,  we  think  the  Circuit  Court  prop- 
erly admitted  secondary  evidence  of  its  contents.  The  party 
could  not  produce  it.  It  was  absent  without  his  consent  or 
fault.  It  was  beyond  the  jurisdiction  of  the  court,  so  that  it 
could  not  be  reached  by  legal  process.  But  above  all,  it  was 
placed  thus  beyond  the  power  of  the  party  or  the  court  by  the 
opposite  party.  He  had  taken  the  lease,  knowing  that  it  be- 
longed to  Jacobs,  to  whom,  he  also  knew,  it  was  indispensable 
on  the  trial,  and  without  the  consent  of  Jacobs,  had  sent  it  to 
California.  To  allow  him,  therefore,  to  say  that  Jacobs  should 
apply  for  a  continuance  of  the  cause,  or  forego  indispensable 
evidence  on  the  trial,  would  be  allowing  Mitchell  to 
[*23S]  take  advantage  of  his  own  wrong.  After  placing*  Ja- 
cobs in  this  jjosition,  the  least  he  could  do,  to  re- 
pair the  wrong  which  lie  had  done  him  by  putting  his  j^riraary 
evidence  beyond  his  reach,  was  to  consent  that  he  should  give 
secondary  evidence  of  its  contents  ;  and,  under  the  circumstances 
even  very  strict  proof  of  that  should  not  have  been  required. 
The  court  committed  no  error  in  admitting  the  evidence, 
and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Lewis   B.  Parsoxs,    PLiintiff  in   Error,  v.   Gilbeeit 
Evans,  Defendant  in  Error. 

Error  to  Mndlson. 

Exceptions  may  be  taken  to  the  decision  of  a  Circuit  Court,  trying  a  case 
witliout  the  intervention  of  a  jury,  but  they  must  be  taken  at  the  time  ; 
and  then  error  can  be  assigned,  not  otherwise. 

This  cause  was  tried  by  the  Circuit  Court  of  Madison  county, 
Undkkwood,  Judge,  presiding,  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  for  the  defendant  in  error. 

Cited,  72~1iI'292;  74  111.  311 ;  5  Bradw.  499;  11  Bradw.  423. 

238 


DECEMBEK  TERM,  1855.  238 

Waggoner  v.  Cooley  et  al. 

Stuajrt  and  Edwakds,  for  Plaintiff  in  Error. 

J,  and  D.  Gillespie,  for  Defendant  in  Error. 

Skinnek,  J.  Tliis  case  was  tried  by  the  Circuit  Court  bj 
consent  of  parties,  without  the  intervention  of  a  jury,  and  judg- 
ment rendered  against  the  defendant  below.  He  appeals  to 
this  court,  and  assigns  for  error  the  rendition  of  this  judgment. 
The  bill  of  exceptions  embodies  the  evidence,  but  fails  to  show 
that  any  exception  was  taken  to  the  decision  of  the  court,  or 
that  a  motion  was  made  for  a  new  trial,  overruled,  and  the 
decision  of  the  court  excepted  to. 

Under  the  statute,  exceptions  may  be  taken  to  decisions  of 
the  Circuit  Court,  where  the  cause  is  tried  without  the  inter- 
vention of  a  jury  ;  and  the  decisions  of  the  court  so  excepted 
to,  may  be  assigned  for  error  in  this  court.     E,.  S.  416,  Sec.  22. 

In  this  case,  it  is  the  finding  of  the  court,  upon  the  evidence, 
that  is  complained  of  ;  and  to  enable  the  party  to  assign  error, 
the  bill  of  exceptions  should  show  that  exception  to  such  End- 
ing was  taken  at  the  time.     DicJihut  v:  Durrell,  11  111.  72, 

The  statute  gives  the  right,  in  such  case,  to  assign  error, 
only  where  the  decision  assigned  for  error  was  excepted  to,  and 
we  have  no  right  to  dispense  with  this  requisition. 

Judgment  affirmed. 


*David  J.  Waggoner,  Plaintiff  in  Error,  v.     [*239] 
Francis  B.  Cooley   et  al.,  Defendants  in 
Error. 


Error  to  Fulton. 

Evidence — Admissions. — The  admissions  of  a  person  in  possession,  claim- 
ing property,  are  proper  testimony  as  against  his  own  title.  An  exception 
to  this  rule  arises,  under  the  statute,  in  the  trial  of  right  of  property,  which 
excludes  the  testimony  of  the  defendant  in  execution. 

Vendor  and  vendee — Fraudulent  sale. — As  between  vendor  and 
vendee,  a  fraudulent  sale  may  be  good,  but  void  as  between  each  of  them 
and  creditors. 

A  creditor,  in  failing  circumstances,  has  not  the  right  to  transfer  his  assets 
to  an  agent,  with  power  to  sell,  and  prefer  creditors. 

Title  of  purchaser  with  notice. — Creditors  who,  to  secure  a  debt, 
take  title  by  purchase,  from  a  fraudulent  vendee,  with  knowledge  of  his 
title,  take  only  such  title  as  their  vendor  had,  and  other  creditors  may  assail 
the  whole  transaction  for  fraud. 

Cited:  29  111.  524;  81  111.  262. 
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This  was  an  action  of  trover,  commenced  by  the  defendants 
in  error,  against  the  plaintiff  in  error,  in  tlie  Fulton  Circuit 
Court,  to  recover  damages  for  the  conversion  of  certain  lots  of 
corn,  oats,  wheat,  &c. 

Tlie  defendants  tiled  four  pleas,  to  wit: 

1st.  That  he  was  a  deputy  sheriff"  of  Fulton  county,  and  as 
such,  he  received  six  several  writs  of  attachment,  set  out  in 
the  plea,  against  one  Abraham  Stevenson,  issued  from  Fulton 
county,  by  virtue  of  which  he  levied  upon  and  took  the  proi> 
erty  described  in  the  declaration ;  and  avers  that  the  prop- 
erty belonged  to  the  said  Abraham  Stevenson,  the  defendant 
in  the  attachments. 

2nd.  The  same  allegations  as  the  first  plea,  except  that  in- 
stead of  setting  forth  six  writs,  it  only  alleges  that  one  writ  in 
favor  of  Samuel  C.  Davis  was  received  by  him,  which  writ  is 
one  of  the  six  described  in  the  first  plea. 

3rd.  That  the  property  mentioned  in  the  declaration  was  the 
property  of  Abraham  Stevenson,  and  not  the  plaintiffs'. 

4th.  That  the  property  was  not  the  plaintiffs',  but  was  the 
property  of  one  Horatio  J.  Benton. 

The  plaintiffs  in  error  replied  to  the  1st,  2nd  and  3rd  pleas, 
denying  that  the  property  was  Stevenson's,  and  averred  that  it 
was  the  property  of  the  plaintiffs,  with  conclusion  to  the  coun- 
try, to  which  similiter  was  added ;  and  to  the  4th  plea,  that 
the  property  was  not  Benton's  but  was  the  plaintiff's,  on  which 
issue  was  joined. 

A  jury  was  im])aneled,  which  found  the  issues  for  tlie 
plaintiffs  below.  Motion  was  made  for  a  new  trial,  and  ovei-- 
ruled  by  the  court,  and  judgment  was  rendered  against  the 
])laintitf  in  error,  upon  the  verdict  of  the  jury. 

On  the  trial  of  the  cause  it  was  proven  that  the  property  in 
controversy,  together  with  a  stock  of  merchandise, 
[*240]  was,  prior  *to  the  9th  day  of  May,  1854,  the  property 
of  Abraham  Stevenson,  who  was  conducting  a  busi- 
ness in  tlie  town  of  Ipava,  Fulton  county,  and  that  becoming 
embarrassed,  he,  on  that  day,  transferred  and  sold  the  whole 
of  his  pro[)erty  fraudulently  to  his  clei'k,  Horatio  J.  Benton, 
for  the  purpose  of  avoiding  the  payment  of  his  debts,  and  at 
the  same  time  he  transferred,  for  the  same  ]mrjx)se,  all  the  in- 
debtedness due  him  to  his  brother,  John  Stevenson.  It  was 
also  proven  that  Benton  was  a  ]iarty  in  the  fraudulent  object 
It  was  proven  that  Abraham  Stevenson  then  absconded  with 
all  his  ready  money,  and  was  ])ursued  by  a  creditor  who  ar- 
rested him  in  Ohio,  and  thereuiion  he  settled  with  the  pursu- 
ing creditor  by  ]^aying  his  money  on  hand,  and  retui'ned  to 
Fulton  county.     It  was  further   proven  that  Stevenson  con- 
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ferred  no  autliority  on  Benton  to  pay  his  debts,  or  dispose  of 
the  property  for  his  (Stevenson's)  benefit,  but  that  Benton  was 
instructed  not  to  pay  the  creditors ;  and  tliat  no  agency  was 
created  as  to  the  property  in  controversy. 

It  was  then  proven  that  one  S.  H.  Gilbert,  as  the  agent  of 
the  jDlaintitfs  who  resided  in  Chicago,  came  to  Fulton  county, 
after  the  fraudulent  transfer  to  Benton,  while  Stevenson  was 
absent  from  the  State,  and  Berlton  was  in  posL*3ssion  of  the 
stock  of  goods  and  the  property  in  controversy,  having  charge 
of  a  debt  due  the  plaintiffs  of  about  $840,  and  a  writ  of  at- 
tachment issued  from  the  court  of  Common  Pleas  for  Cook 
county,  in  favor  of  the  plaintiffs  against  the  effects  of  Abra- 
ham Stevenson,  to  make  their  debt ;  that  the  ag^nt,  Gilbert, 
placed  the  writ  from  Cook  county  in  the  hands  of  the  sheriff 
of  Fulton  county,  who,  at  the  direction  of  the  plaintiffs'  agent, 
levied  on  the  stock  of  goods  as  the  property  of  Stevenson,  and 
was  about,  proceeding  to  levy  on  the  property  in  controversy, 
when  Gilbert  and  Benton  made  an  arrangement.  This  ar- 
rangement was  that  the  stock  of  goods  should  be  released  from 
the  ^eyj,  and  the  property  in  controversy  was  to  be  sold  and 
transferred  by  Benton  to  the  plaintiffs,  for  which  the  debt  of 
the  plaintiffs  against  Abraham  ■Stevenson  was  to  be  transferred 
to  Benton.  It  was  further  proven  that  this  arrangement  was 
consummated  in  the  presence  of  the  sheriff  of  Fulton  county, 
the  levy  released  and  the  writ  returned,  the  property  in  con- 
troversy sold,  and  in  part  delivered,  and  the  indebtedness  on 
Stevenson  transferred  to  Benton. 

It  was  further  proven  that  directly  after  the  arrangement 
between  Benton  and  plaintiffs'  agent,  that  the  writs  of  attach- 
ment mentioned  in  the  first  and  second  pleas,  came  to  the 
hands  of  the  defendant,  as  deputy  sheriff,  and  by  Adrtue  of  the 
writs  he  levied  on  and  took  the  property  in  controversy  as 
the  property  of  Abraham  Stevenson.  At  that  time  a  part  of 
the  produce  had  been  removed  from  where  Stevenson 
left  it,  and  stored  in  *the  plaintiff's  name,  and  the  [*2'il] 
rest  remained  in  the  original  places  of  deposit. 

The  defendant  then  ])roduced  Joseph  Dyckes  as  a  witness, 
and  proved  by  him  that  he  was  sheriff  of  Fulton  county,  and 
as  such  had  charge  of  the  plaintiffs'  writ  of  attachment  from 
Chicago,  and  was  present  and  heard  the  negotiation  by  which 
Benton  sold  the  property  m  question  to  the  plaintiffs,  and 
while  Benton  was  in  possession  thereof,  by  which  they  claimed 
the  title  to  the  property.  After  making  such  proof,  the 
defendant  proposed  the  following  question  :  What  did  Beiitayi 
say  with  regard  to  the  title  to  the  jyroperty  in  controversy^ 
while  he  was  iii possession  of  the  same  ?  To  which  the  plaintiffs 
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objected,  and  the  court  sustained  tlie  objection,  to  which  the 
defendant  excepted. 

The  defendant  then  proved  by  Dyckes  that  Gilbert  claiTned 
that  the  transfer  bj  Stevenson  to  Benton  was  a  fraudxand  void; 
tliat  the  ]n'operty  still  belonged  to  Stevenson ;  that  Gilbert 
directed  the  witness  to  make  the  levy,  then  compromised  with 
Benton  and  released  the  levy,  lohen  the  court,  on  motion  of  the 
]jlaintitfs,  excluded  the  evidence  from  the  jury,  to  which  the 
defendant  excepted. 

The  several  writs  of  attachment,  with  the  returns  thereon, 
were  offered  in  evidence,  which  was  all  the  evidence. 

The  plaintiff's  asked  the  court  to  give  the  following  instruc- 
tions to  the  jury,  to  wit : 

The  court  is  asked  to  instruct  the  jury — 

1st.  That  if  they  believe,  from  the  evidence,  that  Steven- 
son was  indebted  to  the  plaintiff's,  and  that  their  agent  pur- 
chased the  property  in  the  declaration  mentioned,  of  Benton, 
and  that  Benton  was  in  possession  thereof  at  the  time  of  such 
purchase,  by  purchase  from  Stevenson,  and  that  said  agent 
]iaid  for  said  property,  in  indebtedness  on  Stevenson,  and 
received  said  ]  property  in  payment  thereof,  and  received  the 
possession  of  said  property  and  •that  defendant  afterwards  took 
said  property,  they  should  find  for  plaintiff's. 

2nd.  That  if  the  jury  belie^^e,  from  the  evidence,  that 
Stevenson  was  indebted  to  the  plaintiff's,  and  the  goods  and 
property  in  plaintiff's'  declaration  wei'e  received  in  payment  of 
such  indebtedness  from  Benton,  (he  being  in  possession  of  said 
goods,)  and  received  into  their  possession  bj'  their  agent  before 
said  property  was  taken  by  defendant,  the  sale  to  the  plaintiff's 
was  a  legal  sale,  and  that  it  is  immaterial  whether  the  sale  by 
Stevenst)n  to  Benton  was  fraudulent  or  not,  or  whether  the 
plaintiff's  had  notice  of  such  fraudulent  sale  between  said 
Benton  and  Stevenson. 

3rd.  That  if  they  believe,  from  the  evidence, 
[*242]  that  the  sale  *of  the  pro]ierty  specilied  in  plaintiff's 
declaration  was  sold  to  Benton  by  Stevenson,  and 
that  Benton  gave  his  notes  therefor,  and  that  such  sale  was  not 
a  fraudulent  one,  then  the  jiroperty  passed  to  Benton,  and  a 
sale  by  him  to  plaintiff's  would  vest  tlie  property  in  said 
l)laintiff's  ;  and  that  to  constitute  a  fraudulent  sale  to  Benton, 
they  must  believe  that  both  Benton  and  Stevenson  intended  it 
to  be  a  fraudulent  sale. 

4th.  That  if  Benton  bought  the  property  and  gave  his  notes 
therefor  in  good  faith,  without  any  intention  to  defraud  any 
one,  then  the  sale  is  a  good  one,  even  if  Stevenson  did  intend 
it  to  be  fraudulent. 
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5tli.  That  if  the  jury  beh'eve,  from  the  evidence,  that 
Stevenson  sold  the  property  to  Benton  in  good  faith,  and  took 
his  notes  therefor,  the  sale  is  not  fraudulent;  even  if  Benton 
intended  to  defraud  Stevenson  or  others,  and  that  both  vendor 
and  vendee  must  participate  in  a  fraudulent  intent  in  order  to 
make  the  sale  fraudulent. 

6th.  That  in  this  case  the  plaintiffs  are  not  to  be  affected 
by  a  fraudulent  sale  between  Benton  and  Stevenson,  even  if 
there  was  one,  unless  they  had  some  participation  in  said 
fraudulent  sale. 

7th.  That  where  two  creditors  have  demands  against  one 
debtor,  it  is  competent  for  such  debtor  to  prefer  either  cred- 
itor and  pay  him,  even  if  the  other  creditor  should  lose  his 
debt  thereby  ;  and  in  such  case  the  creditor  who  first  obtained 
payment  of  his  debt,  in  property  or  otherwise,  is  entitled  to 
retain  the  same  if  possession  is  delivered. 

8th.  That  if  the  jury  believe,  from  the  evidence,  that 
Stevenson  fraudulently  sold  and  conveyed  the  property 
described,  and  delivered  possession  thereof  to  Benton,  and  gave 
him  the  entire  control  of  the  property,  still  a  sale  by  said 
Benton  to  a  creditor  of  Stevenson  in  payment  of  Stevenson's 
indebtedness  to  such  creditor,  will  vest  the  right  of  the  property 
in  such  creditor,  and  that  his  title  thereto  cannot  be  divested 
by  a  subsequent  attaching  creditor  by  reason  of  such  fraudu- 
lent sale. 

9th.  That  where  one  person  gives  the  entire  control  of 
goods  and  chattels  to  another  and  authorizes  him  to  dispose  of 
them  as  he  pleases,  or  fraudulently  sells  them  to  such  person 
and  delivers  the  possession  to  such  fraudulent  vendee,  any 
sale  made  by  such  person  to  whom  such  goods  are  delivered, 
will  be  valid,  and  he  will  be  treated  as  the  agent  of  the  first 
person,  and  such  first  person  will  be  bound  by  his  acts,  and  all 
persons  claiming  under  him. 

And  the  defendant  asked  the  court  to  give  the  following 
instructions  to  the  jury  : 

1st.  If  the  jury  believe,  from  the  evidence,  that 
the  sale  of  *the  property,  the  title  to  which  is  in  [*243] 
controversy,  in  this  suit  made  by  Abraham  Stevenson 
to  H.  J.  Benton,  was  made  for  the  purpose  of  hindering, 
delaying  or  defrauding  the  creditors  of  said  Stevenson  in  the 
collection  of  their  demands  against  Stevenson,  and  that  Benton 
partici])ated  in  the  said  fraudulent  intent  of  Stevenson  in 
making  his,  said  Benton's,  purchase  of  the  said  property  ;  and 
if  the  plaintiff's  only  have  shown  a  title  to  said  property 
acquired  through  Benton — and  if  the  jury  believe,  from  the 
evidence,  that  said  plaintiffs  purchased  from  Benton  with  a  full 
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knowledge  of  the  said  fraudulent  contract  between  Stevenson 
and  Benton,  then  the  plaintitfs  have  shown  no  better  title  to 
said  pi'operty  as  against  the  rights  of  Stevenson's  other  cred- 
itors than  Benton  had  thereto  at  the  time  when  he  sold  the 
same  to  the  plaintitfs. 

2nd.  If  the  jury  believe,  fi'om  the  evidence,  that  the  con- 
tract between  Stevenson  and  Benton  was  of  the  fraudulent 
character  mentioned  in  the  above  instruction,  then  the  pre- 
tended sale  between  Stevenson  and  Benton  would  be  void  as 
against  Stevenson's  creditors,  and  such  creditors  could  attach 
and  hold  said  property  in  the  liands  of  Benton  for  the  satisfac- 
tion of  their  demands  ;  and  in  like  manner  said  creditors  could 
attach  and  hold  said  property  in  the  hands  of  the  plaintitfs,  if 
the  plaintiffs  only  purchased  said  projierty  of  Benton,  and  be- 
fore and  at  the  time  of  their  purchase  had  full  knowledge  of 
the  void  character  of  said  Benton's  title  on  account  of  such 
fraud. 

3d.  If  property  is  conveyed  for  the  purpose  of  hindering, 
delaying  or  defrauding  the  creditors  of  the  seller,  and  such 
])roperty  is  attached  by  such  creditors,  such  property  is  con- 
sidered as  still  the  property  of  the  seller  in  favor  of  his  cred- 
itors' rights. 

4th.  If  the  jury  believe,  from  the  evidence,  that  all  the 
title  to  the  wheat  and  barrels  claimed  by  plaintiffs,  which  they 
have  shown  was  derived  from  Benton,  and  that  Benton  had  no 
title  to  the  wheat  except  what  he  obtained  from  Stevenson; 
and  if  they  further  believe  that  Stevenson  never  sold  this 
wheat  to  Benton,  then  the  jury  must  not  assess  any  damages 
against  the  defendant  for  said  wheat. 

And  the  court  gave  the  4th  in  number,  and  refused  to  give 
the  1st,  2nd  and  3rd — to  which  decision  of  the  court  in  refus- 
ing said  instructions  the  defendant  then  and  there  excepted. 

"This  cause  was  heard  before  Wead,  Judge,  and  a  jury,  at 
February  term,  18.55.  Verdict  and  judgment  for  the  plaintiff 
in  the  court  below. 

GouDY  and  Judd,  for  Plaintiff  in  Error. 

Wm.  Kellogg,  for  Defendants  in  Error. 

[*244]  *  ScATES,  C.  J.  With  an  exception  excluding  by 
statute,  a  defendant  in  execution  from  testifying  on  the 
trial  of  the  right  of  projierty  levied  on,  by  the  general  princi])les 
of  law,  the  admissions  of  a  person  in  possession  claiming  prop- 
erty, are  admissible  in  evidence  against  his  own  title,  and  we 
are  not  able  to  discover  any   ground  of  objection  upon  which 

244 


DECEMBER  TERM,  1S55.  244 

Waggoner  v.  Cooley  et  al. 

Benton's  statements  on  this  point  slionld  have  been  excluded, 
as  the  whole  tenor  of  the  evidence  tended  to  show  that  defend- 
ants deduced  title  through  him.  Jacksoii  ex  clem.  Titus  et  al. 
V.  Myers.,  11  Wend.  R.  533  ;  C retry  v.  Sjyragice  et  al.,  12 
Wend.  R.  41. 

The  acts  and  declarations  of  Gilbert,  his  agency  for  defend- 
ants being  proved,  were  admissible  at  least  to  show  notice  of 
the  alleged  fraudulent  sale,  under  which  defendants  were  al- 
leged to  claim. 

The  first,  second,  sixth,  eighth  and  ninth  instructions  given 
for  defendants  here,  are  erroneous  ;  and  the  first,  second  and 
third  instructions  asked  by  plaintiflE  here,  were  improperly 
refused. 

The  error  seems  to  have  arisen  out  of  a  mistaken  view  of 
the  rights  and  powers  of  a  fraudulent  vendee.  The  sale  may 
be  and  is  good  as  between  vendor  and  vendee,  but  void  as  be- 
tween each  of  them  and  creditors.  As  to  them  it  is  still  the 
property  of  vendor,  and  so  creditors  may  attach  or  levy 
upon  it. 

This  is  the  general  rule,  and  under  it  the  law  will  recognize, 
favor  and  secure  the  vigilant,  as  in  cases  of  insolvency,  where 
diligence  may  give  priority  by  suit.  • 

But  the  case  is  not  placed  upon  these  familiar  principles. 
We,  on  the  contrary,  understand  the  instructions,  as  assuming 
the  ground,  that  although  the  sale  is  void  for  the  purpose  of 
transferring  the  title  to  the  vendee,  it  is  nevertheless  a  valid 
appointment  of  an  agent  with  power  to  sell  to  and  prefer  the 
creditors  of  the  vendor.  J^o  authority  to  sustain  this  position 
has  been  shown.  The  power  of  a  failing,  or  insolvent  debtor, 
to  prefer  and  secure  a  creditor,  has  not  been  transferred  to,  or 
sanctioned  in  a  fraudulent  vendee,  by  any  principle  or  decision 
known  to  us,  when  drawn  in  question  or  litigated  between  the 
creditors  themselves. 

The  case  of  Thomas  v.  Goodwin,  trustee,  12  Mass.  R.  140, 
referred  to  for  this  position,  does  not  sustain  it.  The  proceed- 
ing was  a  trustee  process  against  the  fraudulent  vendee,  with 
a  view  to  charge  him  with  the  vahie  of  the  property.  To 
discharge  himself  from  liability,  he  proved  tliat  he  had 
paid,  on  the  orders  of  the  debtor,  the  full  value  over 
to  creditors.  An  executor  of  his  own  wrong  may  dis- 
charge himself  from  further  liability  by  payment  of  intes- 
tate's debts  in  good  faith,  nor  is  it  apparent  why  a  fraudu- 
lent vendee  may  not  discharge  himself  from  further 
^liability,  after  having  paid  away  the  proceeds  or  [^245] 
value  of  property,  when  the  proceeding  seeks  to  charge 
him  with  the  vahie  again.     But  when  the  proceeding  is  against 
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the  property  itself,  or  the  proceeds  in  the  hands  of  the  fraud- 
ulent vendee,  I  consider  the  aspect  of  the  question  as  wholly 
changed.  lie  has  no  right  to  dictate  wno  shall  and  who 
shall  not  be  paid,  or  preferred.  His  position  and  possession 
of  the  property  is  one  of  self  protection  merely,  and  not  one 
of  agency  or  preference. 

It  may  be  here,  that  Benton  has,  by  a  delivery  of  the  prop- 
erty over  to  a  creditor  of  Stevenson,  discharged  himself  from 
any  further  liability  for  it,  or  its  value,  and  yet  the  receiver  of 
it  from  him,  and  under  his  contracts  and  sales,  has  acquired  no 
title  to  it,  or  preference  over  Stevenson's  other  creditoi's. 
Had  defendants  bought  the  property  of  Stevenson,  they  then 
might  have  raised  the  question  of  title  by  purchase  and  pref- 
erence. 

Burnell  et  al.  v.  Robertson,  5  Gil.  E.  282,  is  no  authority 
for  defendants,  for  there  both  sales  were  made  by  competent 
authority,  the  one  by  the  owner,  without  delivery,  the  other 
by  levy  of  attachment  on  the  property,  which  created  a  valid 
lien,  overreaching  the  former  sale  without  delivery. 

Had  the  defendants  proceeded  with  their  attachments,  they 
had  a  lien,  and  may  have  perfected  title  by  sale,  and  it  may 
be  a  preference  to  the  full  value  of  the  goods  attached.  But 
when  they  abandon  that  diligence,  and  consent  to  take  title 
by  i)urchase  of  the  fraudulent  vendee,  with  a  full  knowledge 
of  his  fraudulent  title  ;  the  fact  that  they  are  creditors  of 
the  fraudulent  vendor  cannot  purge  and  purify  the  transac- 
tion of  its  fraudulent  character  towards  other  creditors,  and 
make  that  valid  which  was  before  void.  They  waive  their 
vantage  ground,  and  take  what  title  their  vendor  may  have, 
as  against  other  creditors,  equally  with  themselves  entitled  to 
assail  the  transaction  for  fraud.  See  Jennings  v.  Gage  et  al., 
13  111.  K.  610  ;  Saltiis  v.  Everett,  20  Wend.  R.  275  ;  Swett 
et  al.  V.  Brown,  trustee,  5  Pick.  K.  178  ;  Caldwell  v.  ^Yill^ams 
et  al.,  1  Carter,  R.  405 ;    2  Kent  Com.  324. 

Had  the  fraud  been  perpetrated  upon  the  vendor,  a  hona  fide 
])urchaser  or  bailee,  who  receives  the  goods  on  a  pre-existing 
debt,  may  hold  them  against  the  defrauded  vendor,  as  is  held 
in  Root  V.  French,  13  Wend.  R.  570,  and  ante,  11  Wend.  R. 
533 ;  Poioell  et  al.  v.  Jeffries  et  al.,  4  Scam.  R.  387.  Every 
advantage  that  a  suit<:)r  may  obtain  by  his  diligence,  is  sustain- 
able, even  to  the  levy  of  an  attachment  between  the  execu- 
tion and  tiling  a  deed  for  record.  Cushing  v.  Ilnrd,  Jr.,  4 
Rick.  R.  253.  But  a  creditor  has  no  right  to  take  the  goods 
without  suit.     Osborne  v.  Moss^  7  John.  R.  104.     Nor  is  his 
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title  improved  by  a  purchase  from  one  who  had  no 

right  to  sell,  for  the  fact  of  *his  being  a  creditor  will     [^246] 

not  confer  the  right  or  powder.     And  however  free 

his  own  purchase  may  be  from  fraud,  he  must  answer  for  the 

fraud  which  taints  and  avoids  his  vendor's  purchase,  when  that 

fraud  is   known  to  him,  although  he  was  no  party  to  that 

fraud. 

The  instructions  given  and  those  refused  seemed  to  proceed 
upon  the  ground  that  the  fraudulent  vendee  had  power  to  sell 
to  a  creditor  of  the  vendor,  and  that  he  would  acquire  a  valid 
title  against  the  claims  of  other  creditors,  notwithstanding  the 
first  sale  was  void  as  to  them  all,  for  fraud,  and  that  fraud 
known  to  the  second  purchaser.  The  principle  is  unsustained 
by  authority  and  we  are  not  able  to  give  it  our  sanction. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


George    Ceull    and    Wife,    Plaintiffs   in    Error,  v. 

Charles  F.  Keener.    Executor,    &c.,  Defendant  in 

Error;  and 
Charles  Dickerson  v.  Charles  Sprague. 

Agreed  Case  from  Scott. 

Supreme  Court — Jurisdiction. — The  Supreme  Court,  except  in  cer- 
tain specified  cases,  has  only  appellate  jurisdiction. 

The  Supreme  Court  will  not  take  jurisdiction  of  a  case  certified,  or  an 
agreed  case,  unless  there  has  been  a  final  judgment  entered  in  the  court 
below. 

This  was  an  agreed  case,  certified  by  the  clerk  of  the  Cir- 
cuit Court  of  Scott  county,  submitting  certain  questions, 
under  the  statute  of  limitations,  to  this  court  for  its  consider- 
ation and  decision. 

The  case  was  designed  to  come  within  the  provisions  of  the 
seventeenth  section  of  the  twenty-ninth  chajjter  of  the  Re- 
vised Statutes  of  1845,  entitled  "  Courts." 

The  case  of  Dickerson  v.  Sprague  was  certified  from  the 
.Cass  Ci-rcuit  Court,  under  the  same  circumstances. 

IST.  M.  Knapp  and  D.  A.  Smith,  for  Plaintiffs  in  Error. 

M.  McCoNNEL,  for  Defendant  in  Error. 
Cited:    17  111.  555;  21  111.  208;  5  Bradw.  557. 

247 


246  SPEmGFIELD. 


Crull  et  ux.  v.  Keener,  and  Dickerson  r.  Sprague. 


Caton,  J.  This  court  has  only  appellate  jurisdiction,  ex- 
cept in  certain  specitied  cases,  of  which  this  is  not  one.  Sec. 
5,  Art.  5,  Const,     In  this  case  no  decision  was  ever  made  in 

the  Circuit  Court ;  but  the  counsel  have  stijnilated 
[*24T]     or  certitied  that  certain  *questions  of   law  arise  in 

the  case,  which  are  still  pending  and  undetermined  in 
that  court ;  and  on  that  stipulation  the  questions  p^re  brought 
here,  and  we  are  asked  to  decide  them  in  the  first  instance, 
and  for  the  Circuit  Court.  This  is  neither  contemplated  by 
the  statute  nor  allowed  by  the  constitution.  The  word 
appellate  in  the  constitution  is  used  in  contradistinction  to 
original.  It  was  intended  to  invest  tins  court  with  super- 
visory j^ower  only,  except  where  original  jurisdiction  is  ex- 
pi'essly  given.  It  contemplated  some  action,  decision  or  de- 
termination of  some  officer  or  inferior. tribunal,  by  which  the 
rights  of  some  party  could  be  affected  ;  to  re-examine  and  re- 
verse which,  he  might  be  allowe^l  to  appeal  to  this  court.  The 
appellate  power  conferred  is  to  correct  errors  committed  by 
some  inferior  jurisdiction,  and  no  error  can  be  committed  till 
a  decision  is  made.  There  must  be  something  to  appeal  from, 
before  an  appellate  power  can  be  exercised.  Were  we  to  un- 
dertake to  decide  questions  thus  presented  in  the  first  instance, 
to  this  court,  we  should  clearly  assume  to  exercise  original 
jurisdiction,  which  is  exclusively  vested  in  the  inferior  courts. 
This  very  question  is  still  pending  and  undetermined  in  the 
Circuit  Court ;  and  it  is  within  its  jurisdiction,  and  perfectly 
competent,  for  that  court  to  act  upon  and  decide  it,  at  the  very 
moment  it  is  being  considered  in  this  court.  Neither  the 
case  nor  the  question  is  removed  from  that  court  by  this  at- 
tem]it  to  bring  it  before  this  court.  It  is  the  policy  of  the 
fundamental  law,  that  all  questions  of  law  should  be  subject 
to  at  least  two  solemn  considerations  and  decisions  before  they 
should  be  considered  as  finally  settled  and  determined ;  and 
that  in  their  linul  determination,  this  court  should  have  the 
advice  and  assistance  resulting  from  the  consideration  and  de- 
cision of  the  inferior  tribunal.  We  cannot  doubt  as  to  the 
true  meaning  of  the  constitution  conferring  upon  this  court 
its  juribdiction. 

Nor  do  we  think  the  legislature  misunderstood  it,  when  they 
I'fassed  the  sixteenth  and  seventeenth  sections  of  the  twenty- 
ninth  chapter  K.  S.,  or  that  they  ever  conteni])lated  that  under 
that  statute,  this  court  would  ever  assume  to  exercise  an3'thing 
but  appellate  jurisdiction.  The  sixteenth  section  is  this :  "  The 
jarties  in  any  suit  or  pi-oceeding  at  law  or  in  chancery,  in  any 
Circuit  Court,  may  make  an  agreed  case  containing  the  points 
of   law  at  issue   between    them,   and  file  the  same  in  the  said 
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court ;  and  tlie  said  agreed  case  may  be  certified  to  tlie  Supreme 
Court  by  the  clerk  of  such  Circuit  Court,  without  certifying 
any  further  record  in  the  case ;  and  upon  such  agreed  case  be- 
ing so  certified  and  filed  in  the  Supreme  Court,  the  appellant 
or  plaintiii"  in  error  may  assign  errors,  and  the  case  shall  then 
be  proceeded  in  in  the  same  manner  as  it  might  have  been, 
had  a  full  record  been  certified  to  the  said  Supreme 
Court."  ]^othing  can  *be  more  manifest  than  that  [*248] 
this  was  never  designed,  to  allow  a  case  to  be  taken 
to  the  Supreme  Court  till  a  final  decision  had  been  made  in 
the  Circuit  Court,  so  that  it  could  be  taken  up  in  the  ordinary 
way  by  filing  a  complete  record.  It  provides  merely  another 
and  less  expensive  mode  of  accomplishing  the  same  purpose. 
There  must  be  an  appellant  or  plaintiff  in  error  in  the  case, 
who  can  assign  errors,  and  to  do  that,  there  must  be  some- 
thing to  assign  errors  upon — some  error  to  complain  of.  The 
Circuit  Court  could  commit-  no  error,  till  it  made  a  decision 
which  could  be  erroneous.  It  would  be  no  great  compliment 
to  legislative  wisdom  or  learning,  to  impute  to  them  the  in- 
tention of  requiring  or  authorizing  a  party  to  assign  errors 
upon  nothing.  That  would  indeed  be  a  new  invention  in  legal 
proceedings.  The  proposition  will  not  admit  of  grave  dis- 
cussion. 

The  seventeenth  section,  upon  which  more  especial  reliance 
was  placed  at  the  bar,  by  the  counsel  of  both  parties,  in  sup- 
port of  tliis  jurisdiction,  is  this :  "Any  judge  of  a  Circuit 
Court  may,  if  the  parties  litigant  assent  thereto,  certify  any 
question  or  questions  of  law  arising  in  any  case  tried  before 
him,  to  the  Supreme  Court,  together  loith  his  decision  thereon; 
or,  the  parties  in  the  suit  may  agree  as  to  the  questions  or 
points  of  law  arising  in  the  case,  and  the  same  may  be  cei'ti- 
fied  by  the  counsel  or  attorneys  of  the  respective  parties,  who 
shall  sign  their  names  thereto ;  and  upon  such  certificate  being 
made,  the  same  shall  be  filed  in  the  Supreme  Court;  and  a 
copy  of  said  certificate,  certified  by  the  clerk  of  said  Circuit 
Court  to  the  Supreme  Court,  and  filed  therein,  and,  upon  fil- 
ing the  same,  the  like  proceedings  may  be  had  in  the  Supreme 
Court  as  if  a  full  and  complete  record  had  been  transcribed 
and  certified  to  said  court."  Now  let  me  ask,  in  the  first  place, 
what  proceedings  would  be  had  in  this  court,  should  a  party 
bring  a  case  here  in  the  usual  mode,  by  a  complete  transcript 
of  the  record,  from  which  it  appeared  that  no  decision  had 
been  made  in  the  Circuit  Court  ?  All  who  are  acquainted  with 
the  practice  of  this  court,  know  that  it  would  at  once  be  dis- 
missed for  want  of  jurisdiction  ;  and  such  the  statute  declares 
shall  be  the  proceeding,    when  such  a  case  is  brought  up. by  a 
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certificate  under  this  section.  Under  the  first  clause  of  the 
section,  when  the  certificate  is  made  by  the  judge,  it  is  ex- 
pressly provided  that  his  decision  thereon  shall  he  certi- 
fied together  with  the  questions  of  law  presented  in  the 
case.  Then,  in  that  case  at  least,  a  decision  must  first  be  made 
before  the  case  can  come  here  for  review.  Now,  it  is  plain, 
from  the  language  of  the  law,  that  the  subsequent  provision 
of  the  same  section  was  merely  intended  to  provide  another 
mode  for  bringing  up  the  mine  case.     It  was  not  intended  to 

authorize  the  bringing  up  a  case  in  one  mode,  which 
[*249]     could  not  be  brought  up  *in  the  other  mode.     After 

]')roviding  for  bringing  up  the  case  by  the  certificate 
of  the  judge  of  the  questions,  and  his  decision  thereon,  the 
statute  says  :  "  Or,  the  parties  in  the  suit  may  agree  as  to  the 
questions  or  points  of  law  arising  in  the  case,"  evidently  in- 
tending to  authorize  an  alternative  mode  of  proceeding  in  the 
same  case,  and  not  in  another  case,  in  which  the  first  mode 
could  not  be  adopted.  It  is  true  that  the  legislature  did  not, 
in  every  case,  expressly  declare  that  no  such  certificate  should 
be  made  until  the  case  was  finally  disposed  of  in  the  Circuit 
Court ;  but  the  reason  undoubtedly  was,  tliat  it  did  not  occur 
to  them  that  any  body  would  think  of  bringing  a  case  to  this 
court  fur  review,  till  something  was  done  in  the  Circuit  Court 
which  required  reviewing  ;  that  it  was  not  sup])osed  that  au}^ 
]ierson  would  desired  to  come  to  this  court  tb  got  justice  done 
him,  till  he  had  failed  to  get  it  in  the  court,  to  which  by  law 
he  was  required  first  to  resort.  If  no  decision  was  to  be  made 
in  the  Circuit  Court,  why  require  him  to  go  there  at  all  ?  It 
would  seem  to  be  a  very  useless  formality  to  require  the  parties 
first  to  go  into  the  Circuit  Court,  not  for  the  pur]>oses  of  jus- 
tice or  adjudication  there,  but  merely  as  a  means  of  getting  into 
this  court,  for  the  real  ])urpose  of  the  litigation,  but  with  no 
ix)wer  here  to  enter  the  requisite  judgment ;  but  for  that  ]nir- 
])ose,  the  case  would  again  have  to  be  sent  back  to  the  Circuit 
Court ;  for  the  case  would  not  be  here,  but  only  the  question  certi- 
fied, and  the  judgment  could  only  be  entered  in  the  court  where 
the  cause  would  be  pending.  It  would  be  better  at  once  to 
allow  the  parties  to  come  here  with  their  case,  as  well  as  their 
question,  and  avoid  all  this  expensive  circundocution.  But  the 
truth  is,  the  constitution  never  authorized  it,  and  the  legisla- 
ture never  intended  it,  nor  liave  they  done  it  unintentionally. 
This  question,  submitted  to  the  court  for  its  o])inion,  must 
be  dismissed  for  want  of  jurisdiction  to  determine  it. 

Case  dismissed. 
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JoHJS"  Gkeen   et   al.,  Appellants,   v.  Henry  Oakes, 

Appellee. 

Appeal  from  Scott. 

Obstructio^t  to  highway — Injunction — When  proper. — The  remedy 
by  injunction  to  prevent  the  obstructing  of  a  public  highway,  is  effective. 
and  where  the  facts  are  easy  of  ascertainment  and  the  rights  resulting  there- 
from free  from  difficulty,  equity  will  grant  relief,  at  the  suit  of  the  public, 
or  of  the  citizen  having  an  immediate  interest  therein.^ 

Dedicatiox. — Where  a  public  road  has  been  used  for  twenty  years,  the 
owner  of  the  land  over  which  it  passes  acquiescing  therein,  the  law  pre- 
sumes a  dedication. 

*0n  the  23rd  day  of  ]^ovember,  1853,  Tliomas  p250] 
Green  and  Ellery  M.  Merris  filed  their  bill  in  chan- 
cery with  reference  to  a  plat  prefixed,  alleging  their  own- 
ership and  occupancy  of  certain  lands,  and  that  they  were 
deeply  interested  in  the  uninterrupted  and  undisputed  use  of 
a  public  highway,  indicated  by  said  plat,  running  east  and 
west,  "that  had  been  used  by  the  public  for  upwards  of  twenty 
years,"  and  that  Oakes  had  avowed  his  purpose  to  obstruct 
the  same,  by  fences  and  gates,  at  two  diiferent  points. 

Injunction  was  granted  on  the  bill. 

Oakes  filed  his  answer,  alleging  that  the  court  had  no  juris- 
diction;  that  complainants  had  adequate  relief  at  law;  that 
bill  is  subject  to  demurrer  and  ought  to  be  dismissed,  because 
it  did  not  allege  that  the  highway  had  been  legally -laid  out 
and  established  ;  and  that  Oakes  as  owner  of  the  land  had  been 
paid  for  the  right  of  way.     Denies  that  the  road  had^been  es- 

Cited:  47  111.  496;  8  Bradw.  208. 

'Obstructing  highway — Remedy  by  injunction.  "The  remedy  by  in- 
junction is  the  most  efficient  means  of  preventing  obstructions  to  public 
highways,  and  where  the  facts  are  of  easy  ascertainment  and  the  rights  re- 
sulting therefrom  free  from  doubt,  the  relief  will  be  granted  at  the  suit  of 
a  citizen  having  an  immediate  and  special  interest  in  the  matter."  2 
High  on  Injunctions,  Sec.  816. 

"Where  a  right  to  a  public  highway  is  alleged  to  be  violated  and  a  reme- 
dy is  sought  tlnrough  an  injunction,  it  is  not  issued  either  at  the  instance  of 
a  public  officer  or  private  individual,  unless  there  is  danger  of  groat,  con- 
tinued, and  irreparable  injury ;  and  not  issued  at  the  instance  of  an  indi- 
vidual, claiming  under  such  public  right,  unless  he  has  suffered  some  private, 
direct,  and  material  damag-e  beyond  the  public  at  large." 

Ii-win  V.  Dixion  (liead  note)  9  How.  10.  See  also  Craig  v.  People,  47  111. 
487;  Corning  r.  Lawerre.  6  Johns.  Ch.  439;  Shed  f.  Hawthorne,  3  Neb.  179; 
McCowan  v.  Whitesides,  31  Ind.  235;  Davis  v.  Mayor,  4  Kern.  506;  Dawson 
V.  St.  Paul  F.  and  M.  Ins.  Co.,  15  Minn.  136 :  Wellborn  ?;.  Davies,  40  Ark., 
88. 

See  Rev.  Stat.  Ch.  121,  T[71,  \112.  Starr  &  C.  111.  Stat.  pp.  2157 
2182  and  notes,  j 
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tablished  20  years,  or  that  there  was  any  prescriptive  right 
to  it,  vfec,  &:c. 

Replication  filed  to  answer,  when  Oakes  entered  a  motion 
to  dissolve  the  injunction,  which  was  continued  on  aiiidavits, 
that  the  road  had  been  estahlislied,  worked  upon  and  used  by 
the  public  for  more  than  20  years,  before  commencement  of 
suit. 

Three  witnesses  for  complainants  testify,  that  for  more  than 
20  years  they  resided  within  a  mile  of  the  road  in  c<jntroversy; 
that  the  road  was  opened  about  1829,  with  the  assent  of  the 
owners  of  the  land  over  which  it  })assed  ;  that  for  more  than 
20  years  before  the  institution  of  the  suit,  the  road  had  been 
worked  upon,  and  used  by  the  public  ;  that  it  was  essential  to 
the  public  convenience,  and  that  the  obstruction  of  it  would 
be  injurious  to  the  interests  represented  by  appellants,  and 
tliat  they  had  understood  that  Oakes  threatened  to  obstruct 
it. 

Bill  dismissed  October  term,  1S55,  and  appellants  decreed 
to  imy  costs. 

Errors  assigned : 

1st.  That  bill  was  dismissed. 

2nd.  That  the  relief  asked  for  in  the  bill  ought  to  have  been 
accorded  by  the  court  below. 

D.  A.  Smith  and  N.  M.  Knapp,  for  Appellants. 

M.  McCoNNEL  and  J.  Geimshaw,  for  Appellee. 

Skinner,  J.  This  was  a  bill  in  chancery  to  enjoin  against 
obstructing  a  public  road. 

The  bill  alleges  that  the  road  has  been  used  as  a  public 
highway,  with  the  knowledge  and  consent  of  the  owners  of 
the  land  over  which  it  runs,  without  interruj/tion,  for 
[*251]  more  than  twenty  *years,  and  has  been  worked  and  kei^t 
in  re})air  for  many  years  as  one  of  the  common  high- 
ways of  the  county  of  Morgan  ;  that  complainants  are  owners 
of  and  occupy  lands  adjoining  the  road  and  that  its  free  use  is 
necessary  to  the  enjoyment  and  use  of  their  land,  and  that  the 
respondent  is  about  to  fence  up  the  road  and  deprive  them  of 
the  use  thereof. 

The  answer  denies  that  the  road  is  a  public  highway,  or  has 
been  used  as  such  for  twenty  years. 

We  are  satisfied  that  the  evidence  establishes  that  the  road 
has  been  used  as  a  connnon  ]")ublic  highway  of  the  county, 
with  the  knowledge  and  ac(]uiescence  of  the  owners  of  the 
land  over  which  it  runs,  for  more  than  twenty  years,  and  that 
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it  has  been  treated,  by  the  authorities  having  jurisdiction  of 
roads,  as  one  of  the  public  roads  of  the  county.  If  equity 
will  grant  relief  by  injunction  in  favor  of  an  individual  inter- 
ested against  one  about  to  shut  up  the  road,  and  it  is  one  of  the 
public  highways  of  the  county,  then  the  Circuit  Court  should 
have  made  the  injunction  perpetual,  instead  of  dismissing  the 
bill. 

Although  courts  of  equity  will  not  interpose  by  injunction 
to  prevent  an  obstruction  of  an  alleged  easement  or  way,  or 
the  creation  of  a  nuisance  or  purpresture,  when  the  right  is 
doubtful  and  there  is  remedy  at  law  ;  yet  where  the  right  is 
clear  and  appertains  to  the  public,  and  an  individual  is  directly 
and  injuriously  affected  by  the  obstruction  of  the  easement, 
or  the  creation  of  the  nuisance,  they  will  interfere  on  the  ap- 
plication of  such  individual  to  prevent  the  threatened  wrong 
or  invasion  of  the  common  right. 

In  such  case,  equity  can  give  complete  remedy — prevent  ir- 
reparable mischief,  and  that  continuous  and  vexatious  litiga- 
tion, that  would  arise  out  of  resort  to  the  remedies  afforded 
at  law. 

Obstructions  to  public  highways  are  public  nuisances,  and 
private  persons  accustomed  to  use  them,  as  well  as  the  public, 
are  interested  in  the  prevention  and  removal  of  such  obstruc- 
tions. 

The  remedy  by  injunction  is  perfect,  and  while  it  protects 
one  from  the  injury,  all  are  alike  benefited  without  the  ex- 
pense, de^ay  and  multiplicity  of  actions  incident  to  redres5  at 
common  law ;  and  where  the  facts  are  easy  of  ascertainment, 
and  the  rights  resulting  therefrom  free  from  difficulty,  equity 
will  grant  relief,  either, at  the  suit  of  the  public  or  of  the  citi- 
zen, having  an  immediate  interest, therein.  2  Story's  Eq. 
Com.,  Sees.  923,  924,  925,  and  cases  there  cited :  Corning  v. 
Lowerre,  6  John.  Ch.  439 ;  Bills  v.  Miller,  3  Paige's  Ch. 
254  ;  ibid.  213  ;  4  ibid.  510  ;  6  ibid.  83 ;  6  ibid.  554. 

Where  a  public  road   runs  across  private  property,  and  is 
used  by  the  public  as  a  common  road  without  interrup- 
tion for  twenty  *years,  the  owner  acquiescing  in  such     [*252] 
user,  the   law    presumes  a  dedication  of  the  ground 
upon  which  the  road  runs,  to  the  use  of  the  public,  for  such 
purpose. 

Whether  this  presumption  is  liable  to  be  rebutted,  or  is  con- 
clusive as  a  prescriptive  right,  is  not  necessary  for  the  pur- 
poses of  this  case  to  decide.  3  Kent's  Com.  442,  443,  444. 
450,  451 ;  Willoiiyhbij  v.  Jenks,  20  Wendell  96  ;  Conner  y. 
New  Albany,  1  Blackf .  43  ;  Brown  \.  Manning,  6  Ohio  129; 
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Gowen  V.  The  Philadelphia  Exchange  Company^  5  "Watts  and 
Serg.  l-ii  ;   TLMs  v.  Innalitants  of  Lowell,  19  Pick.  405. 

The  decree  is  reversed  and  the  cause  remanded  with 
direction  to  the  Circnit  Court  to  enter  a  decree  making  the 
injunction  perpetual. 

Reversed  and  remanded. 

'  Decree  reversed. 


Mahlon  Shadley  et  al.,  Plaintiffs  in  Error,  v.  The 
People,  Defendant  in  Error. 

Error  to  Clark. 

A  scire  facias,  upon  recognizance,  should  show,  by  proper  recitals,  that 
ihi  recognizance  had  legally  become  matter  of  record. 

The  scire  facias,  issued  herein,  simply  recites  the  order  of 
the  Circuit  Court,  stating  that  Shadley  did  not  answer,  order- 
ing that  his  recognizance  before  the  justice  be  declared  for- 
feited, and  that  a  scire  fa,cias  issue,  and  then  calls  upon  the  de- 
fendants named  to  answer.  The  defendants  were  served,  but 
made  default,  and  judgment  went  against  them  for  the  amount 
of  the  recognizance.  Judgment  rendered  at  October  term, 
1854,  of  the  Clark  Circuit  Court. 

Stuaet  and  Edwakdp,  for  Plaintiffs  in  Error. 

J.  Mc Williams,  District  Attorney,  for  The  People. 

ScATES,  C.  J.  The  scire  facias  serves  the  double  office  of 
]irocess  and  declaration,  in  cases  like  this,  and  should  be  good 
and  sufficient  for  each  purpose.  This  is  not  sufficient  for 
either,  on  default. 

The  constitution  requires  all  process  to  run  in  the  name  of 
the  ])eople  of  the  State ;  and  this  is  not  issued  by  such  au- 
thority. 

In  its  office  as  a  ]ileading,  the  scire  facias  should 
[*253]  show,  by  a  *proper  recit;il  of  the  recognizance,  when 
it  so  ajipearsupon  its  face,  or  by  proper  averments, 
that  the  recognizance  was  matter  of  record,  and"  had  legally 
become  so  ;  for  scire  facias  only  lies  upon  matter  of  record. 
This  recognizance  recited  was  entered  into  before  a  justice  of 
the  peace,  but  has  never  been  returned,  tiled  and  made  a  mat- 
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ter  of  record.  It  is  not  to  be  implied  from  the  order  of  for- 
feiture and  award  of  the  scire  facias;  it  must  be  shown  or 
averred  in  it.     Both  are  substantive  defects. 

Judgment  reversed. 


MuEKAY   McCoNNEL,  Plaintiff  in  Error,  v.    Geoege 
Stkeet  et  al.,  Defendants  in  Error. 

Error  to  Morgan.  / 

Statute  of  limitations — Paper  title — Patjient  of  taxes. — A 
party,  who  holds  land  under  paper  title,  purporting  to  convey  the  same,  and 
pays  taxes  for  seven  successive  years,  will  be  protected. 

Good  faith. — That  the  title  of  a  party  originated  in  good  faith,  and  that 
he  holds  under  it,  will  be  presumed  until  the  contrary  is  shown. 

Good  faith,  (under  the  act  of  1839,  to  quiet  possession,)  is  understood  to 
be  the  opposite  of  fraud,  and  of  bad  faith;  and  its  non-existence  must  be  es- 
tablished by  proof. 

This  cause  was  heard  by  Woodson,  Judge,  by  consent,  with- 
out the  intervention  of  a  jury,  who  decided  that  Street  and  tlie 
others  had,  and  that  McConnel  had  not,  a  good  title  to  the  lot 
of  land  in  question,  and  rendered  judgment  accordingly.  The 
opinion  of  the  court  sets  out  the  facts  in  the  case. 

M.  McCoNNEL,  pro  se. 

D.  A.  Smith,  for  Defendants  in  Error. 

Skinner,  J.  Street,  Harlin  and  Street,  in  1S53,  brought 
ejectment  against  McConnel  to  recover  fractional  lot  six  in 
Jacksonville. 

Plea,  not  guilty;  trial  by  the  court,  and  judgment  for  plaint- 
iffs. 

The  plaintiffs  proved  that  the  land,  upon  which  the  lot  was 
laid  out,  was  patented  to  one  Arnett ;  a  deed  for  the  lot  from 
Arnett  to  the  county  of  Morgan,  executed  in  1825,  and  duly 
acknowledged  and  recorded  on  the  day  of  its  date ;  and  the 
plaintiffs  proved  title  in  them,  derived  from  the  county  of 
Morgan,  by  several  mesne  conveyances,  and  that  McConnel 
was  in  possession  at  the  time  of  the  commencement  of  the 
suit. 

Cited:    19  111.  381;  30  111.  326;  39  111.  428;  91  111.  311;  92  111.  285;  2 
Bradw.  88. 
See  Starr  &  C.  111.  Stat.  1539  et  seq.  notes. 
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McConnel  proved  a  deed  of  quit-claim  of  land  cov- 
[*254:]  ering  the  *lot  in  controversy,  from  Arnett  to  him, 
executed  in  1835,  dnl}-  acknowledged  and  recorded 
on  the  day  of  its  date,  and  conveying  all  "  the  right,  title,  claim 
and  interest"  of  Arnett  in  the  land  described  therein;  that  he 
took  possession  of  the  lot  in  1836,  and  had  occupied  the  same 
(without  actual  residence  thereon)  from  that  time  until  the 
commencement  of  the  suit ;  that  the  lot  had  not  been  sold  for 
taxes  since  he  took  possession  of  the  same ;  that  after  the  exe- 
cution of  the  deed  from  Arnett  to  McConnel,  Governor  Dun- 
can laid  out  an  addition  to  the  town  of  Jacksonville,  which 
extended  over  a  portion  of  the  original  plat  of  Jacksonville, 
and  that  lot  one  of  this  addition  covered  all  of  the  lot  in  con- 
troversy except  a  few  feet  which  were  left  out  to  widen  an 
alley  on  the  south  side  of  the  lot;  that  he  had  paid  all  taxes 
assessed  on  the  lot,  either  by  the  description  of  "fractional  lot 
six  in  Jacksonville,"  or  of  "lot  one  in  Duncan's  addition  to 
Jacksonville,"  for  the  years  1815,  1816,  1817. 1818,  1819,  1850, 
and  1851,  the  lot  having  been  assessed  sometimes  by  one  and 
sometimes  by  the  other  of  said  descriptions. 

The  only  question  for  determination,  is,  whether  the  plaint- 
iffs' action  is  barred  by  the  possession  of  McConnel  under  his 
paper  title,  and  payment  of  taxes  for  seven  successive  years, 
by  operation  of  the  first  section  of  the  act  of  1839,  entitled 
"An  act  to  quiet  possessions^  and  conjiryn  titles  to  ImicV 

McConnel  had  actual  possession  of,  and  paid  all  taxes  assessed 
on,  the  land  for  seven  successive  years,  and,  under  paper 
title,  2^^^^'porting  to  convey  to  him  the  lot. 

The  descrijition  used  in  assessing,  and  according  to  which  he 
was  com|)elled  to  pay  the  taxes,  could  not  prejudice  his  rights, 
so  that  he  paid  all  taxes  legally  assessed  thereon  for  the  seven 
years;  nor  could  the  addition  to  the  alley  of  a  strip  off  the  side 
of  the  lot,  thereby  dedicating  its  use  to  the  public,  affect  his 
rights  to  the  extent  of  his  possession  in  fact. 

His  possession  was  adverse,  and  the  deed  under  M'hich  he 
held,  in  connection  with  the  patent  to  Arnett,  purported  to 
vest  in  him  the  title  to  the  lot,  and  in  the  absence  of  the  prior 
deed  from  Arnt^tt  to  the  county  of  Morgan,  his  title  was  para- 
mount. That  his  title  originated  in  good  faith,  and  that  he 
held  under  his  ]iaper  title,  will  be  presumed  until  the  contrary 
is  ])r()ved.     Fraud  is  not  to  be  presumed,  but  nnist  be  proved. 

'■'■  Good  faith^''  within  the  meaning  of  this  statut©,  I  under- 
stand to  be  tliG  opposite  of  fraud  and  of  had  faith ;  and  its 
non-existence,  as  in  all  other  cases  where  fraud  is  imputed, 
nuist  be  established  by  proof. 
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That  the  paper  title  of  McConnel  is  "color  of  title,"  within 
the  meanino;  of  this  statute,  there  can  be  no  question. 

We  hold  that  the  possession  under  the  paper  title, 
and  payment  *of  taxes  for  seven  successive  years,  is     [^^255] 
a  bar  to  the  plaintiffs'  action.  Woodwardy.  Blanchard, 
16  111.  421;  Lajlin  v.  Herrington,  ibid.  301. 

Judgment  reversed. 


The  President  and  Trustees  of  the  Town  of 
Mount  Sterling,  Plaintiffs  in  Error,  v.  James 
Givens,  Defendant  in  Error. 

Error  to  Brotvn. 

CoNDEMKATiON  OF  LAiSTD. — "Where,  upon  a  proceeding  by  town  authori- 
ties, to  condemn  hinds  for  opening  streets,  they  describe  said  land  in  all 
their  proceedings,  as  being  the  land  of  A.,  they  can  not  afterwards  deny  his 
right  to  be  heard  on  the  question  of  damages,  upon  the  ground  of  his  want 
of  title. 

This  is  an  appeal  from  the  verdict  of  a  jury  impaneled  to 
assess  the  damage  for  the  extension  of  certain  streets  in  the 
town  of  Mt.  Sterling,  over  lands  clahiwd  by  the  defendant  in- 
error.  Judge  Walker  having  been  of  counsel  for  the  defend- 
ant in  error,  the  cause  was  sent  to  Hancock  county,  and  was 
there  tried  at  the  October  term,  1S55,  before  Sibley,  Judge, 
and  a  jury. 

The  jury  found  for  the  j^laintiff,  James  Givens,  and  assessed 
the  damage  he  will  sustain  by  reason '  of  running  the  streets 
over  his  land  over  and  above  the  additional  value  said 
lands  will  derive  from  the  construction  of  said  streets  at 
S290. 

Of  this  verdict  the  authorities  of  Mt.  Sterling  complain,  and 
bring  the  cause  to  this  court. 

J.  W.  Singleton,  for  Plaintiffs  in  Error. 

Browning  and  Bushnell,  for  Defendant  in  Error. 

ScATES,  C.  J.  At  the  common  law,  possession  was  sufficient 
to  sustain  ao  action  of  ejectment  for  tlie  recovery  of  title  in 
fee ;  Day  et  al.  v.  Aldersofi,  9  Wend.  R.  223  ;  and  a  bare  parol 
acknowledgment   of  a  tenant  will  be  received  as  evidence  to 
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recover  possession  from  him :  Jackson  ex  dem.  Dale  et  al.  v, 
Dcnison,  4  AVend.  R.  558.  And  this  has  been  extended  to 
parol  declarations  against  one  in  possession,  and  those  claim- 
ing under  him,  where  no  legal  title  is  shown  in  him,  and  high- 
er testimony  appeared  as  to  the  matter  of  his  title.  Jackson 
ex  clem.  Sioartivout  et  al.  v.  Cole^  4  Cow.  R.  587.  It  was  fur- 
ther held  in  this  case  that  thedefendant,  having  given 
[*256]  evidence  to  show  the  lands  *were  forfeited  to  the 
State  as  the  lands  of  a  certain  person,  and  with  the 
view  of  defeating  plaintiff's  title  by  showing  title  out  of 
the  lessors  of  the  plaintiff",  and  in  another",  derived  through 
such  forfeiture  of  that  person's  estate,  the  plaintiff'  might  pro- 
ceed to  deduce  title  from  that  person,  without  further  proof 
of  title  in  him. 

And  this  court  has  sustained  parol  ]")roof  of  ownershi]?  of 
land,  under  the  statute  against  trespassing  by  cutting  timber, 
which  had  been  received  as  evidence  of  such  ownership,  with- 
out objection  of  defendant.  Clay  et  al.  v.  Boyer,  5  Gil.  R. 
506.  And  yet  strict  proof  of  title  may  be  required  to  show, 
and  is  contemplated  by  this  statute,  as  in  ejectment  at  the 
common  law.  Wright  v.  Bennett,  3  Scam.  R.  258 ;  Mason 
V.  Park,  id.  532  ;  Whitesicle  et  al.  v.  Divers,  4  Scam.  R.  336; 
Jar  rot  r.  Vaughn,  2  Gil.  R.  132. 

In  County  of  iSang anion  v.  Brown  et  al.,  13  111.  R.  212, 
tlie  court  say  the  claimant  holds  the  affirmative,  and  must 
prove  title  and  damages.  There  is  nothing  in  the  case  to 
show  the  claimant  made  this  i^roof.  That  is  the  chief  ques- 
tion here. 

The  act  of  1849  to  incorporate  towns  and  cities,  (Acts  1849, 
p.  224,)  authorizes  incorporated  towns  to  exercise  the  piowers 
conferred  by  the  act  of  1839,  (Acts  1839,  p.  12,  art.  T,)  to  in- 
corporate the  city  of  Springfield,  amongst  which  is  one  to  take 
jirivate  property  for  ojiening,  widening  or  altering  public 
streets,  lanes,  avenues  and  alleys. 

In  exercising  this  power  in  the  extension  of  North  and 
Washington  streets,  through  the  lands  of  Givens,  the  ])laint- 
iffs,  in  all  their  corj)orate  orders,  jury  process,  trial,  or  inquest 
of  damages,  have  proceeded  to  locate  these  streets,  and  con- 
demn land  for  a  puljlic  easement,  upon  the  land  of  defendant, 
James  Givens,  and  not  a  particular  locality. 

The  order  locating  the  extension  of  these  streets,  has  no 
certain,  reliable  or  definite  other  description  than  north  and 
west,  over  the  lands  of  James  Givens.  If  he  has  no  lands, 
then  tliat  order  is  void  for  uncertainty,  as  no  man  can  locate 
the  extensions.  If  James  Givens  has  no  land  in  these  direc- 
tions, or  if ,  as  is  not  shown,  there  is  no  land  in  these  directions 
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known  by  that  name  or  description,  how  far  will  you  take 
these  streets  under  such  an  order  ?  Can  the  street  commis- 
sioner in  opening,  or  the  jury  in  assessing  damages,  determine 
how  far  to  go  and  where  to  stop?  Does  the  order  purpose 
to  reacli  the  outer  boundaries  of  the  town  plat  as  recorded,  or 
the  outer  boundaries  of  the  corporation  if  beyond  the  plat,  or 
a  mile,  or  ten  miles  ?  May  not  others,  owning  lands  which 
would  be  crossed  by  these  lines  extended  north  and 
west,  well  resist  any  attempt  to  *condemn  their  lands  [*257] 
under  this  order,  until  it  be  shown  that  such  land  as 
is  described  as  the  point  or  boundary  of  extension,  lies  beyond, 
and  therefore  the  extension  is  across  them  also  ?  I  make  this 
criticism  upon  the  order  and  the  whole  of  the  proceedings  of 
the  trustees  in  the  condemnation,  in  answer  to  the  view  pre- 
sented on  the  argument,  that  the  order  was  no  admission  of 
title  in  James  Givens,  but  was  a  mere  description  of  the  land 
or  line  of  extension,  and  James  Givens  must  therefore  prove 
title  of  ownership  by  deed  or  possession.  This  is  as  a  general 
rule  true.  But  it  may  have  its  exceptions,  as  I  have  shown 
by  decisions,  where  persons  sustain  relations  that  forbid  them 
to  call  for  proofs  against  their  acts  or  admissions,  or  by  waiver 
of  such  proof,  and  acquiescence  in  an  inferior,  secondary  char- 
acter of  evidence. 

The  circumstances  and  acts  of  the  plaintiffs  present  such  a 
case  here.  They  have  ordered  an  extension  over  the  land  of 
James  Givens,  and  called  a  jury  and  assessed  damages  to  him 
by  that  condemnation,  and  they  have  submitted  proofs  to  show 
no  damage,  on  the  trial  of  an  appeal  by  him,  without  objection 
or  denial  of  his  ownership,  except  by  a  general  instruction 
asked  to  be  given  to  the  jnry  to  find  for  the  trustees.  So 
careful  to  conceal  the  true  gi'ound,  being  for  want  of  written 
evidence  of  title,  it  is  not  mentioned  in  the  instruction.  Had 
it  been  openly  made  and  avowed,  it  may  be,  that  on  applica- 
tion, the  court  would  have  allowed  the  proofs  to  have  been 
opened,  and  this  objection  removed  by  technical  proof  of  title. 
It  is  too  late  here  to  raise  that  objection  as  technically  includ- 
ed under  the  instruction  asked.  But  beyond  this  we  are  of 
opinion  that  there  is  an  intentional  admission  of  ownership 
in  Givens,  doubtless  known  to  be  his  from  the  private  indi- 
vidual knowledge  of  the  trustees,  for  the  whole  proceeding 
carries  upon  its  face  the  manifest  intention  of  extending  these 
streets  over  his  land,  and  his  land  alone,  and  for  which  pur- 
pose they  call  a  jury  and  assess  damages  to  him,  and  condemn 
his  land. 

Had  the  order  and  proceedings  described  the  land  by  num- 
bers, or  any  other  designation  of  name  or  boundary,  then  in- 


257  SPKINGFIELD. 


Whiteside  et  al.   v.  Tunstall. 


deed  a  very  different  question  miglit  arise  as  to  owner.-^hiii, 
and  the  legal  proofs  of  it  in  James  Givens.  when  lie  should 
come  to  ask  damages  for  that  extension  over  lands  claimed  by 
him-.  It  is  true  the  public  may  acquire  no  title,  unless  they 
properly  condemn  private  property,  and  it  may  be,  pay  the 
true  owner,  or  deposit  it  subject  to  his  right.  13ut  it  is  equal- 
ly true  that  the  public  authority  may  have  the  question  of  title 
investigated,  if  they  please,  and  proceed  against  an    individual 

as  the  owner,  and  condemn  it  as  his,  and  his  right. 
[*258]     "When  they  do  so,  it  is  *inadniissible  to  deny  his  right 

to  be  heard  on  the  question  of  damages,  or  to  with- 
hold them  when  assessed  upon  the  ground  of  his  want  of 
title.     This  seems  to  us  to  be  a  clear  case  of  this  chai-acter. 

Jnd<jment  affirmed. 


A.  J.  Whiteside  et  al.  Plaintiffs  in  Error,  v.  Joseph 
N.  Tunstall,  Defendant  in  Error. 

Agreed  Case  from.   Greene. 

Where  persons  are  regrularly  summoned  as  garnishees,  and  make  default, 
they  admit  an  indebtedness  to  the  defendant  equal  to  the  amount  recovered 
against  them. 

Whiteside  and  Eaton  employed  Tunstall  to  set  up  a  steam 
engine,  which,  if  he  did  not  successfully  accomplish,  he  Avas  not 
to  have  any  other  consideration  than  his  board  and  horse  keep- 
ing. During"  the  progress  of  his  work,  one  Parkey,  who  had  a 
judgment  against  him,  caused  an  execution  to  be  issued,  which 
was  returned  two  days  afterwards,  "No  ])roperty  found." 
Parkey  caused  garnishee  process  to  issue  against  Whiteside 
and  Eaton ;  they  failing  to  answer  to  the  garnishee  process, 
were  adjudged  to  pay,  and  did  pay,  the  amount  of  the  judgment 
against  Tunstall.  The  Circuit  Court  decided  that  Whiteside 
and  Eaton  had  no  recourse  against  Tunstall,  for  the  money 
paid  for  him,  because  the ^^./(/.  against  him  did  not  run  the 
seventy  days  before  its  return.  Tunstall  di^l  not  succeed  in 
liis  undertaking  to  set  up  the  steam  engine,  and  Whiteside  and 
Eaton  were  n(jt  his  debtors.  The  judgment  comj^lained  of 
was  ]3ronounced  at  November  term,  1855,  of  the  Greene  Cir- 
cuit Court. 

D.  A.  Smith  and  J.  li.  Palmer,  for  Plaintiffs  in  Error. 
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Caton,  J.  I  am  of  opinion  that  the  appellants  were  con- 
cluded by  the  judgment  against  them  in  the  garnishee  pro- 
ceeding. They  were  regularly  summoned,  to  answer  whether 
tliey  did  not  owe  the  defendant  twenty-one  dollars.  They 
failed  to  appear  and  answer  at  all  and  were  defaulted,  and 
judgment  was  entered  against  them  for  the  amount.  They 
thereby  admitted  an  indebtedness  to  the  defendant  of  at  least 
that  amoimt;  and  that  admission  was  as  conclusive 
upon  them  as  if  they  had  *appeared  and  denied  [*259]  ^ 
the  indebtedness;  and  upon  a  trial  a  jury  had 
found  the  existence  of  the  indebtedness.  Had  there  been 
such  a  trial,  and  the  indebtedness  liad  been  proved  to  the 
satisfaction  of  a  jury,  and  a  verdict  and  judgment  had 
been  accordingly  rendered,  would  it  be  compatible  with  the 
intention  of  the  statute,  after  paying  that  judgment,  to  al- 
low them  again  to  litigate  the  matter  with  the  defend- 
ant ?  If  they  paid  his  debt  at  his  request,  it  was  not  as  an 
advance  and  accommodation  for  him,  but  as  a  duty  and  an 
obligation  to  him.  The  law  can  imply  no  other  request  on 
his  part  for  them  to  pay  his  debt.  They  can  only  recover 
against  him  for  money  paid  to  his  use  and  at  his  request, 
—where  the  request  either  express  or  implied  is,  that  <hey 
shall  pay  it  as  an  advance  to  him  and  for  his  accommoda- 
tion. The  law  can  imply  no  such  request  here,  but  only  that 
they  should  pay  and  satisfy  the  judgment  against  him  out  of 
money  which  they  owed  him.  If  we  cannot  imply  that  re- 
quest, we  can  certainly  imply  no  other,  and^then  we  must  hold 
that  the  money  was  paid  without  his  request,  in  which  event 
he  is  not  liable  to  reimburse  it,  for  they  camiot  become  his 
debtors  against  or  without  his  consent,  express  or  implied. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  E.  Wetner,  Appellant,  v.  Nicholas  Heintz  and 
Valentine  Miller,  Appellees. 

Appeal  from  Madison. 

Effect  of  judgment. — If  a  court  has  jurisdiction  of  the  subject  matter, 
however  erroneous  a  decree  or  judgment  may  be,  it  can  only  be  avoided  by 
a  direct  proceeding  for  that  purpose,  and  cannot  be  attacked  for  error  in 
another  and  independent  proceeding. 

Equity — Strict  foreclosure. — Although  equity  may  grant  relief  by  a 
strict  foreclosure,  the  practice  should  not  be  encouraged. 

Redemption. — The  right  of  redemption  continues  until  barred  by  lapse 
of  time,  by  strict  foreclosure,  or  by  judicial  sale.  But  such  right  of  redemp- 
tion ceases  after  a  sale  under  a  decree  to  pay  the  debt. 

Balance  due — Suit  at  law. — A  suit  at  law  to  coerce  paynient  of  a  bal- 
ance remaining  due,  after  applying  the  proceeds  of  the  sale,  does  not  open 
the  sale  and  entitle  the  mortgagor  to  redeem,  except  within  the  time  limited 
by  the  statute. 

Sale  subject  to  incumbrance. — If  a  decree  directs  the  sale  of  land  sub- 
ject to  an  incumbrance  for  notes  not  then  due,  the  purchaser  takes  the  land 
subject  to  the  incumbrance,  and  cannot  sue  to  recover  the  amount  of  the 
notes;  they  are  paid  by  operation  of  law. 

Merger. — If  the  mortgagee  acquires  the  fee  in  the  land,  the  debt  is 
merged  in  the  land;  and  unless  some  contrary  intention  is  manifest,  tlie 
debt  is  extinct. 

The  demurrer  in  this  case  was  sustained  and  the  bill  dis- 
missed at   September  term,    1855,   of   the   Madison   Circuit 

Court. 
[*260]         *  The  facts  of  the  case  are  stated  in  the  opinion  of 

the  court.     B j  consent  the  cause  was  brought  for  hear- 
ing to  the  second  grand  division. 

H.  Billings  and  J.  Gillespie,  for  xippellant. 

G.  KoERNEK,  for  Appellees. 

Skinner,  J.  This  was  a  suit  in  equity  to  redeem  mort- 
gaged lands. 

The  court  sustained  a  demurrer  to  tlie  bill,  and  this  decision 
is  assigned  for  error.  The  bill  alleges  that  Weiner,  in  1S40, 
executed  a  mortgage  of  the  lands  unto  Nicholas  Miller,  to 
secure  the  payment  of  two  promissory  notes  made  by  Weiner 
.^ 1 

Cited:  Mortgagor,  relief  in  equity,  41  111.  275.  Purchaser  not  affected 
by  guardian's  iuis\ppropriation,  46  111.  309.  Right  of  redemption,  3 
Bradw.  ;^15;  48  111.  4:56.  When  lan<l  is  primaiy  fund  for  payment  of  note, 
54111.380.  When  judgment  cannot  lie  attacked,  6t2  111.  154.  Titles  inorge 
when,  63  111.  318.    Debt  paid  by  operation  of  law,  81  III.  192;  68  111.  202. 
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to  Miller,  each  for  $920^one  payable  in  ten  montlis  after  date, 
and  the  other  in  five  years  and  ten  months  after  date  ;  that 
Miller,  in  184:1,  assigned  the  notes  and  mortgage  to  Heintz  ; 
that  Heintz,  in  1843,  on  a  bill  to  foreclose  as  to  the  note  first 
due,  obtained  a  decree  of  the  Madison  Circuit  Court,  for  the 
amount  of  this  note,  and  for  sale  of  the  mortgaged  lanjds  to 
satisfy  the  same,  but  by  which  decree  it  was  specially  decreed 
that  the  sale  should  be  made  subject  to  the  lien  of  the  mort- 
gage for  the  payment  of  the  note  not  then  due,  and  that  the 
land  should  stand  as  security  for  the  payment  of  this  note  ; 
that  sale  of  the  lands  was  made  in  pursuance  of  the  decree, 
and  that  Heintz  became  the  purchaser  at  $1,043  ;  that  a  deed 
was  executed  under  the  sale  to  Heintz,  specially  reciting,  that 
the  lands  were  conveyed  subject  to  the  incumbrance  of  the 
mortgage  for  the  payment  of  this  note  last  due,  and  according 
to  the  provision,  therefor,  of  the  decree  ;  that,  in  1846,  Heintz 
conveyed  the  lands  to  Miller,  and  that  Miller  was  fully  aware 
of  the  rights  of  Weiner;  that  Miller,  in  1852,  died,  having 
devised  these  lands  to  Valentine  Miller,  w^ho  still  holds  the 
same  ;  that  the  lands,  at  the  time  of  the  decree  and  sale,  were 
worth  greatly  more  than  the  amount  of  the  mortgage  debt ; 
that  Weiner  had  tendered,  to  Yalentine  Miller  and  to  Heintz, 
the  full  amount  of  the  mortgage  debt  and  interest,  and  de- 
manded a  re-conveyance  of  the  lands,  and  that  they  refused  so 
to  do  ;  that  Heintz,  in  1854,  sued  Weiner,  in  the  Madison  Cir- 
cuit Court,  upon  the  note  last  due,  mentioned  in  the  mortgage 
and  decree,  and  that  the  suit  is  still  pending. 

The  bill  charges  that  the  decree  of  sale  is  void ;  that  Weiner 
is  entitled  to  redeem ;  prays  that  Weiner  be  let  in  to  redeem, 
and  that  Heintz  be  enjoined  from  proceeding  at  law  to  collect 
the  note.  ]>J^othing  is  alleged,  in  the  bill,  against  the  juris- 
diction of  the  Circuit  Court  of  Madison  County,  of  the 
persons  and  subject  matter  in  the  proceeding  in\vhich 
the  decree  of  sale  of  *the  mortgaged  lands  was  made;  [*261] 
and,  if  the  court  had  jurisdiction,  however  erroneous 
the  decree  may  be,  it  can  only  be  avoided  by  a  direct  proceed- 
ing for  that  purpose,  and  cannot  be  attacked  for  error,  when 
brought  in  question  in  another  and  independent  proceeding. 

This  doctrine  is  too  well  settled  to  require  the  citation  of 
authorities. 

The  next  question  is,  has  Weiner,  upon  the  case  made  by  the 
bill,  a  right  to  redeem?  The  cases  cited  in  argument,  go  to 
the  rights  of  the  mortgagor,  in  case  of  strict  foreclosure ;  and 
they  show  great  diversity  of  opinion,  and  clear  absence  of  uni- 
formity (  '^  decision.  Some  hold  that,  in  case  of  such  foreclosure, 
the  land  is  taken  for  the  mortgage  debt,  and  that  the  debt  is  there. 

268 


261  SPPJIs^GFIELD. 


Weiner  r.  Heintz  et  al. 


by  satisfied ;  others,  tliat  tlie  land  is  thereby  taken  in  satisfac- 
tion of  the  debt,  to  the  extent  only  of  tlie  actual  value  of  the 
land,  and  that  the  mortgagee  may  proceed  to  collect  the  bal- 
ance of  his  debt,  without  ati'ecting  the  foreclosure  ;  and  others, 
tliat  the  land  is  taken  priyna  facie  in  satisfaction  of  the  debt, 
and  ^hat  the  mortgagee,  if  he  proceeds  to  collect  a  balance  of 
the  debt,  upon  the  ground  that  the  land  is  not  of  sufficient 
^alue  to  pay  the  debt,  thereby  opens  the  foreclosure,  and  lets 
the  mortgagor  in  to  redeem.  4  Kent's  Com.  181  to  185  and 
notes;  2  Hilliard  on  Mort.  138  to  150  ;  Lansing  v.  GoeJet,  9- 
Cowen  346,  and  cases  there  cited;  Hatch  v.  ]Vhite,  2  Gallison, 
152. 

This  conflict  of  decision  illustrates  the  propriety  and  utility 
of  decrees  for  sale  of  the  mortgaged  property  to  satisfy 
the  debt ;  and  such  practice  is  not  unknown  in  England,  and 
is  common  and  perhaps  general  in  most  of  the  United  States  ; 
and  it  is  no  longer  questioned,  whatever  may  have  been  the 
ancient  practice  of  the  chancery  courts,  that  the  power  to 
decree  a  sale,  instead  of  a  strict  foreclosure,  is  inherent  in 
courts  of  equity. 

It  is  not  denied  that  equity  may  still  grant  relief  by  strict 
foreclosure,  but  the  practice  should  not  be  encouraged.  By  a 
sale  of  the  mortgaged  ];)roperty,  that  is  accomplished  which 
the  mortgagor  and  mortgagee,  at  the  time  of  the  execution  of 
the  mortgage,  intended  ;  that  the  property  should  stand  as  se- 
curity for  the  debt,  and,  if  necessary,  be  resorted  to  as  a  fixed 
security  out  of  which  to  obtain  payment.  At  tliis  day  the  mort- 
gage is  but  an  incident  to  the  debt,  an  hypothecation  of  the 
l^roperty  as  security  for  the  debt,  with  the  right  in  the  mort- 
gagor to  redeem  by  paying  the  debt,  and  in  the  mortgagee  to 
resort  to  the  security  to  obtain  satisfaction  of  the  debt,  in  case 
of  default  of  payment. 

Such  is  the  connnon  understanding  among  the  ]^eo]ile,  and 
the  right  of  redemption  must  continue  until  barred  by  lajise  of 
time,  by  strict  foreclosure,  or  by  judicial  sale.  But  such 
right  to  redeem  has  no  aj)plication  where  there  has 
[*262]  been  a  sale  imder  ^decree  to  pay  the  debt ;  nor,  in  such 
case,  does  a  suit  at  law,  to  coerce  payment  of  a  bal- 
ance of  the  debt  remaining  after  aj)ph'ing  the  ])roceeds  of  the 
sale,  open  tlie  sale  and  entitle  the  mortgagor  to  redeem,  there- 
by defeating  the  title  of  the  ])urchaser.  Lansing  v.  GocJet.  9 
Cowan  359 ;  DtuiMey  v.  Van  Bureji,  3  John.  Ch.  R.  330 ; 
Antlrews  v.  Scottoii,  2  Bland's  Ch.  R.  666. 

By  such  sale  the  land  is  converted  into  money,  and  applied 
to  the  mortgage  debt,  and  the  purchaser  takes  the  title. 

If  the  proceeds  amount  to  more  than  the  debt,  the  surplus 
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goes  to  the  mortgagor,  and  if  they  are  insufficient  to  pay  the 
debt,  the  balance  unpaid  remains,  and  the  mortgagee  may  re- 
cover such  balance  from  the  mortgagor.  And  this  is  consist- 
ent with  the  nature  of  the  contract,  the  rights  and  interests 
of  the  parties,  and  free  from  hardship,  complication  and  dif- 
ficulty in  practice. 

Our  statute,  in  case  of  sale  of  mortgaged  lands  imder  decree 
of  a  court  of  equity,  gives  to  the  mortgagor,  his  heirs,  admin- 
istrators and  grantees,  a  right  to  redeem  for  twelve  months 
after  sale,^and  to  judgment  creditors  the  same  right  for  three 
months  thereafter.     Rev.  Stat.  305,  Sec.  24. 

But,  although  Weiner  is  not  entitled  to  redeem,  he  has  a 
right  in  equity  to  relief  against  the  collection  of  the  note  not 
due  at  the  time  of  the  rendition  of  the  decree. 

The  land  was  sold  to  pay  the  note  then  due,  and  subject  to 
the  incumbrance  of  the  mortgage,  to  the  extent  of  the  amount 
of  the  note,  not  then  due.  Such  are  the  provisions  of  the 
decree  under  which  the  sale  was  made,  and  of  the  deed  to  the 
purchaser. 

The  purchaser  took  the  land  subject  to  the  incumbrance, 
became  mortgagor  to  the  extent  of  that  note,  and  the  land 
continued  subject  to  the  payment  of  the  note,  whoever  shouM 
be  the  holdei-  of  the  note  oj-  the  owner  of  the  fee,  and  equity 
would  enforce  payment  out  of  the  land.  The  purchaser  is 
presumed  to  have  bought  the  land  at  its  value,  less  the  amount 
of  this  note,  and  equity  will  not  permit  him  to  hold  the  land 
and  collect  the  note  from  Weiner.  Besides,  the  note  is  paid 
by  operation  of  law. 

Heintz  owned  the  mortgage  debt,  and  got  the  fee  of  the 
land  by  his  deed,  under  the  decree,  thereby  becoming  substan- 
tially mortgagor  and  mortgagee. 

The  mortgage,  and,  with  it  the  debt,  therefore,  merged  in 
the  fee,  and  could  no  longer  exist.  Where  two  titles  or  inter- 
ests in  land  become  united  in  the  same  person,  in  the  same 
right,  and  at  the  same  time  as  that  of  mortgagor  and  mort- 
gagee, the  lesser  will  merge  in  the  greater  estate  and  become 
extinct ;  unless  there  be  some  interest  or  intention  to  the  con- 
trary, or  the  merger  would  work  an  injury  to  some  one. 
Hilliard  on  Mort.  330  ;  4  Kent's  Com.  99  to  101 ;  Campbell 
V.  Carter,  14  111.  286. 

*Here   no   motive   could   exist  to  keep  the  debt     [*263] 
alive;  for  inequity  the  land  would  be  made  to  pay 
the  debt,  and  the  owner  of  the  debt  was,  at  the  same  time,  the 
owner  of  the  land. 
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The  decree  is  reversed  and  the  cause  remanded,  tliat  the 
complainant  may  have  relief  by  injunction  and  surrender  of 
the  note. 

Decree  reversed  and  cause  remanded. 


Decree  reversed. 


Caleb  Jones,  Plaintiff  in  Error,   v.  Maeshal  Smith 
ET  AL.,  Defendants  in  Error. 

Error  to  Scott. 

Settlement  by  judgment  debtor— "Fai-se  kepresentations — Cred- 
itors NOT  BOUND. — Where  a  judgment  debtor  agrees  to  give  notes  and 
mortgages  to  secure  his  creditors,  representing  his  title  to  the  property  to  be 
mortgaged,  as  being  clear  and  indisputable,  and  they  receive  the  mortgages, 
relying  njjon  his  statement,  but  ascertaining  subsequently  that  they  have 
been  deceived,  they  may  refuse  to  acquiesce  in  such  arrangement,  and  issue 
execution  on  their  judgments,  and  he  cannot  restrain  them. 

This  is  a  suit  in  chancery,  and  the  facts,  as  proven,  are  as 
follows : 

Complainant,  Jones,  became  indebted  to  James  Gillham,  and 
gave  his  note,  and  Marshal  Smith  signed  his  note,  as  security. 
He  also  became  indebted  to  Abijah  Felton,  and  gave  his  note, 
and  said  Smith  signed  with  him,  as  security. 

Junes  and  Smith  were  sued  upon  these  notes,  and  two  judg- 
ments were  rendered,  and  executions  were  issued,  and  levied 
upon  three  tracts  of  land  belonging  to  Jones. 

Jones  paid  those  judgments,  while  the  levy  was  in  force  and 
the  executions  were  in  the  hands  of  the  sheriff,  in  the  follow- 
ing manner  : 

Gillham  and  Felton  took  Jones'  individual  notes  for  the 
judgments,  ])ayable  in  one  year,  at  legal  interest ;  and  to  se- 
cure the  ])ayment  of  those  notes,  Gillham  and  Felton  took  two 
ir*ortgages  (one  to  each  of  them),  upon  the  three  tracts  of  land 
belonging  to  Jones,  and  he  paid  the  cost  of  both  suits  ;  and  the 
sheriff  was  ordered  by  Gillham  and  Felton  to  return  said  exe- 
cutions without  further  proceedings;  which  was  done. 

A  few  weeks  after,  Gillham  and  Felton  sued  out  alias  exe- 
cutions u[ion  those  same  judgments,  and  caused  them  to  be 
levied  n\nm  those  three  tracts  of  land  belonging  to  Jones,  and 
other  lands,  belonging  to  Smith. 

The  shei-itf,  by  the  order  of  Gillham  and  Felton, 

[■^SG-i]     advertised  *and  sold  the  property,  under  those  second 

executions,  .in  about  twenty  days  from  the  time  they 

were  issued.     And  defendant.  Smith,  attended  the  sale,  and 
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purchased  the  three  tracts  of  land  belonging  to  Jones,  for  the 
full  amonnt  of  said  judgments  and  cost,  and  after  the  day  of 
redemption  expired,  procured  sheriff's  deeds  therefor.  Gill- 
ham  and  Felton  thus  received  their  money,  by  sale  of  the 
property,  within  two  months  after  the  judgments  were  paid, 
and  still  retained  Jones'  note  and  mortgage  given  therefor. 

Smith,  who  purchased  this  land  belonging  to  Jones,  is  the 
defendant  in  these  executions,  and  was  fully  informed  at  the 
time  he  made  the  purchases  that  said  judgments  and  cost  had 
been  paid  as  above  stated. 

After  Smith  obtained  deeds  for  this  land,  he  filed  this  bill  in« 
chancery,  alleging  a  mistake  in  issuing  those  second  executions, 
as  to  date,  and  prayed  that  this  mistake  be  corrected.  The 
bill  also  alleges  that  Jones  and  wife  had,  before  the  date  of 
the  judgments  aforesaid,  fraudulently  conveyed  this  land  to  a 
daughter;  and  that  the  daughter  married,  and  then  joined 
with  her  husband  in  a  reconveyance  of  the  land  to  her  father. 
But  a  mistake  had  occurred  in  the  acknowledgment,  as  to  the 
wife,  which  rendered  the  deed,  as  to  her,  void,  and  the  bill 
prays  that  the  title  to  this  land  be  perfected  in  Smith,  by  set- 
ting aside  the  deed  from  Jones  and  wife  to  the  daughter. 

The  bill  also  charges  that  before  said  land  was  sold  by  the 
sheriff  to  Smith  the  same  land  had  been  sold  for  tax,  to  one 
Rucker,  and  by  him  to  Armitage.  And  the  bill  alleges  that 
said  tax  sale  was  void,  and  conveyed  to  Armitage  no  title. 

Jones  defended  this  suit  in  chancery,  and  tiled  an  answer  set- 
ting forth  all  these  facts,  admitting  the  tax  sale  to  Armitage 
was  void,  and  was  not  an  incumbrance  upon  the  land.  He 
also  filed  a  cross  bill,  making  Smith,  Gillham  and  Felton  par- 
ties, and  prayed  tl;at  he  might  be  permitted  to  redeem  the 
land  from  the  mortgages  given  to  Gillham  and  Felton,  and  to 
pay  to  them  the  notes  and  interest,  and  that  the  contract  of 
which  said  notes  and  mortgages  were  the  evidence,  might  be 
affirmed  as  against  those  parties. 

The  bill  also  prays  that  the  second  executions  issued  on 
these  judgments,  and  the  sale  and  sheriff's  deeds  for  said  land 
to  Smith,  be  set  aside.  That  an  account  of  the  rents  and 
profits  of  said  land  occupied  by  Smith,  be  taken,  and  the 
amount  set  off  against  the  amount  due  upon  said  notes  and 
mortgages,  and  that  he,  Jones,  be  permitted  to  jDay  the  balance 
due,  if  any,  and  the  land  be  restored  to  him. 

The  Circuit  Court,  upon  motion  of  Smith,  dismissed  this 
cross  bill  without  hearing,  upon  the  ground  that  Jones 
had  no  right  *to  file  the  same  in  this  case,  and  pro-     [*265] 
ceeded  to  make  a  decree  as  prayed  for  by  Smith  in  his 
original  bill. 
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Jones  took  the  case  to  this  court,  and  this  decree  was  re- 
versed, and  it  was  directed  that  the  cross  bill  was  ]n"operly 
filed,  and  that  if  Jones  proved  the  facts  therein  alleged,  he 
was  entitled  to  the  relief  therein  prayed.  [See  Jones  y. /Smith 
and  others,  14  Illinois  279.] 

The  Circuit  Court,  upon  the  second  hearing,  again  dis- 
miissed  said  cross  bill,  and  affirmed  its  former  decree. 

McCoNNEL,  for  Plaintiff  in  Error. 

•     McCluee,  for  Defendants  in  Error. 

Caton,  J.  The  pleadings  in  this  suit,  so  far  as  they  had 
then  lu-ogressed,  sufficiently  appear  in  the  report  of  the  case 
when  it  was  before  us  on  a  former  occasion.  Jones  v.  Smith., 
14  111.  229.  After  the  suit  was  remanded,  an  answer  was  filed 
to  the  cross  bill  denying  that  the  notes  and  mortgages  Were 
received  in  satisfaction  of  the  judgments,  and  this  is  the  point 
]>riiicipally  controverted  in  the  case.  The  Circuit  Court  found 
that  they  were  not,  and  dismissed  the  cross  bill  and  granted 
the  relief  prayed  for  in  the  original  bill.  After  a  careful  ex- 
amination of  this  evidence,  we  are  very  clearly  of  opinion 
that  the  Circuit  Court  has  decided  the  case  correctly.  That 
the  verbal  arrangement  between  tlie  parties  to  the  judgments 
was,  that  the  notes  and  mortgage  should  be  taken  in  satisfac- 
tion of  the  judgments,  may  not  be  disputed,  bui  this  was  upon 
the  undoubted  understanding  that  the  title  to  the  mortgaged 
premises  was  clear  and  undisputed,  affording  a  good  security 
to  the  judgment  debtors,  for  the  amount  due  them.  Such 
was  the  substance  of  the  arrangement  between  the  parties. 
The  notes  and  mortgages  were  executed  in  jmrsuance  of  this 
arrangement,  and  sent  to  the  judgment  creditors.  Gillham 
received  the  one  to  him,  and  went  and  examined  the  title  and 
found  it  defective.  The  fee  was  in  fact  in  Mrs.  Armitage,  a 
daughter  of  Mr.  Jones,  and  there  was  a  tax  title  outstanding 
against  tlie  ])roperty  mortgaged.  The  agent  of  Tilton,,who 
liad  made  the  arrangement  for  him  with  Jones,  was  not  at 
home  when  the  mortgage  was  left  at  his  house.  Upon  his  re- 
turn he  took  the  moi-tgage  to  get  it  recorded,  but  before  that 
was  dt)ne  he  also  discovered  the  defect  in  the  title.  Both 
judgment  debtors  notified  Jones  that  they  would  not  accc])t 
the  notes  and  mortgages  in  satisfaction  of  their  judgments. 
They  immediately  sued  out  executions  on  their  judgments, 
which  they  caused  to  be  levied  on  the  ])remises  in  controversy, 
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and  the  sheriff  advertised  the  same  for  sale.  At  the 
time  appointed  for  '  *the  sale,  Jones  appeared  and  [*266] 
asked  a  postponement,  to  give  him  an  opportnnity 
of  clearing  np  the  title,  and  said  if  he  did  not  get  up  the  tax 
title  he  would  make  no  further  opposition  to  the  sale.  The 
time  was  given.  He  either  could  not  or  would  not  remove 
the  incumbrance,  and  at  the  time  then  appointed,  the  premises 
were  sold  without  objection  by  Jones.  Indeed,  it  seems  very 
clear  to  my  mind,  from  the  evidence  in  this  record,  that  Jones 
did  not  act  with  frankness  and  sincerity  towards  Gillham  and 
Felton  in  that  transaction.  While  he  assured  them  that  he 
had  a  clear  title,  he  knew  that  his  son-in-law,  Armitage,  had  a 
tax  title,  and  the  fact  is  also  established  by  Armitage's  own 
testimony,  that  he  had  procured  that  tax  title  fo;-  the  benefit 
of  Jones  himself.  Indeed,  Jones  cannot  be  exonerated  from 
the  direct  charge  of  fraud  in  the  transaction.  While  he  sought 
to  get  these  judgments  satisfied  by  the  execution  of  the 
mortgages,  he  was  contriving  to  defeat  the  title  under  the 
mortgages  by  means  of  the  tax  title,  which  his  son-in-law  held 
for  his  benefit.  Such  a  transaction  can  be  sustained  in  no 
court  of  justice,  to  say  nothing  of  the  fraudulent  conveyance 
"which  he  had  ])reviously  made  to  his  daughter,  Mrs.  Armitage. 
With  no  sort  of  propriety  could  we  hold,  under  such  circum- 
stances, that  the  execution  of  the  mortgage  operated  as  a  satis- 
faction of  the  judgments.  They  were  agreed  to  be  accepted 
as  a  satisfaction,  only  upon  the  condition  that  the  title  was 
good.  The  condition  failed,  and  hence  there  was  no  satisfac- 
tion. The  arrangement  was  made  upon  the  faith  of  the  rep- 
resentations of  Jones,  and  without  examination  by  the  judg- 
ment creditors.  So  soon  as  they  discovered  the  fraud,  or  the 
defect  of  title,  they  repudiated  the  arrangement,  as  they  had 
a  right  to  do,  when  they  were  inmiediately  remitted  to  their 
original  rights  upon  the  judgments.  Notwithstanding  the 
unfairness  of  his  conduct,  they  certainly  acted  with  indulgence 
towards  Jones,  and  evinced  no  disposition  to  get  out  of  the 
agreement  they  had  made  with  him.  They  postponed  the 
>sale  at  his  request,  to  give  him  an  opportunity  to  clear  up  the 
title,  in  which  event  they  were  still  willing  to  receive  the 
notes  and  mortgages  in  satisfaction  of  the  judgments,  although 
they  were  under  no  abligations  to  do  so.  Alter  all  this,  he  re- 
fused or  neglected  to  remove  the  incumbrance,' and  thus  com- 
ply with  his  agreement.  He  then  stood  in  no  position  to 
claim  that  the  judgments  were  satisfied,  either  in  law  or  in 
sound  morality.  He  cannot  be  allowed  thus  to  take  advantage 
of  his  own  wrong.  The  allegations  of  the  cross  bill,  that  the 
judgments  were  satisfied  by  the  execution  of  the  notes  and 
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mortgages,  were  in  no   sense  sustained,  and  it  was  properly- 
dismissed.   • 

The  mistake  in  the  execution,  which  is  souglit  by  the  orig 
inal  bill  to  be  corrected,  is  clearly  made  out,  as  also 
[*2G7]  that  the  deed  to  *Mrs.  Armitage,  was  not  lona  fide. 
Indeed,  no  controversy  has  been  seriously  made  on 
these  points,  but  the  defence  has  rested  upon  the  case  made 
by  the  cross  bill,  wliicli,  as  we  have  seen,  is  not  sustained  by 
the  proof.  The  court  properly  granted  the  relief  sought  for 
by  the  original  bill. 

The  decree  must  be  afiu-med. 

Decree  affij^med. 


Chakles  Maxning  et  al.,   Appellants,  v.  Heney  A. 
Waeren  et  al.,  Appellees. 

Aiypealfrom  Jersey. 

Equity — Ltmttation'S. — ^Where  courts  of  equity  have  concnrrent  jurisdic- 
tion with  courts  of  law,  and  the  partj'  j^roceeds  in  equity,  if  barred  at  law 
he  will  also  be  barred  in  equity. 

Although  the  statute  of  limitations  may  not  in  terms  apply  to  courts  of 
equity,  yet  by  analogy  equity  will  act  upon  the  statute  and  will  refuse 
relief  where  the  bar  is  complete  at  law. 

A  mortcrage  became  forfeited  in  1837 ;  an  undivided  portion  of  the  mort- 
gaged lands,  conveyed  prior  but  recorded  subsequent  to  the  mortgage,  which 
were  soon  after  partitioned  between  the  mortgagor  and  his  vendee;  the  p;ir- 
ties  who  subsequent  to  the  partition  acquired  from  the  vendee  of  the  mort- 
gagor and  held  the  land  in  actual  possession  over  seven  years  and  paid  taxes, 
were  held  to  be  protected  under  the  statute  of  limitations  against  the  appli- 
cation by  bill  of  the  mortgagee  to  foreclose  bis  mortgage.  The  possession 
under  paper  title  and  payment  of  taxes  for  seven  years  being  a  bar  to  equity 
relief  against  the  lands  so  held  under  the  mortgagor. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
Levi  Davis,  for  Appellants. 


Cited:  62  111.  535;  85  111.  80;  86  111.  450. 

Limitations — Equity — Trusts.  In  the  absence  of  a  statute  of  limita- 
tions the  time  in  which  a  party  will  be  ban-ed  from  relief  in  equity  depends 
largely  upon  the  facts  of  the  particular  case.  When,  however,  the  statute 
fixes  tne  period  in  Avhich  the  claim  is  barred  at  law,  courts  of  equity  follow 
the  same  limitation.  Greenman  v.  Greennian,  107  111.  404;  Castner  v. 
Walrod,  83  III.  171;  Manning  v.  Warren,  17  111.  267;  Compare  Henry  Co. 
r.  Winnebago  Drain  Co.,  52  111.  299,  a  case  of  fraud;  also,  Hodgen  v.  Gut-- 
tery,  58  111.  431,  and  Emmons  r.  Moore,  85  111.  304,  cloud  on  title.  On  the 
subject  of  laches  see  Berry  v.  Lovi,  107  111.  612;  Clapp  v.  Peterson,  104  111. 
26. 

Where  there  is  a  legal  aiid  an  equitable  remedy  in  respect  to  same  subject 
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J.  M.  Palmer,  for  Appellees. 

Skinnee,  J.  This  was  a  bill  in  equity  by  Manning  and 
Glover  against  Warren  and  others  for  foreclosure  of  a  mort- 

fage  and  sale  of  the  mortgaged  lands.  The  bill  was  filed  in 
831,  and  alleges  that  in  May,  1837,  Caleb  Stone,  being  the 
owner  of  the  mortgaged  lands,  to  secure  Manning,  as  indorser, 
for  the  sole  benefit  and  accommodation  of  Stone  against  loss 
on  account  of  such  indorsements,  executed  to  Maiming  the 
mortgage  deed  ;  that  Manning,  in  1837,  for  the  sole  benefit  of 
Stone,  indorsed  a  certain  bill  of  exchange  drawn  by  A.  L.  arid 
C  Johnson  in  Missouri  on  A.  L.  Johnson  of  ISTew  York,  in 
favor  of  Stone  and  Glover  for  $2,108,  payable  four  months 
after  the  10th  day  of  March,  1837 ;  that  the  bill  was 
protested  for  non-payment,  and  *that  Manning,  as  [*26S] 
such  accommodation  indorser,  at  the  maturity  of  the  bill 
paid  the  same,  whereby  the  mortgage  became  forfeited  ;  that  in 
1842  Manning  assigned  the  mortgage  to  complainants,  and  that 
the  amount  so  paid  and  the  interest  thereon  remain  due  to 
complainants. 

The  mortgage  was  duly  acknowledged  and  recorded  on  the 
29th  of  May,  1837.  Warren,  Bridges  and  Snell,  three  of  the 
defendants,  answered  separately,  setting  up  in  defence,  among 
other  things,  that  Stone,  on  the  2nd  day  of  March,  1837,  con- 
veyed to  one  Kirkland  the  undivided  lialf  of  the  following  of 
the  mortgaged  lands  :  W.  half  N.  W.,  E.  half  S.  W.,  W.  half 
S.  E.  25,  and  E.  half  K  E.  26,  T.  8  K.,  E.  13  West,  of  third 
principal  meridian  ;  that  the  conveyance  was  duly  acknowl- 
edged and  recorded  on  the  23rd  day  of  July,  1838  ;  that  a  par- 
tition of  said  lands  was  made  between  Stone  and  Kirkland,  by 
which  Kirkland  took  the  E.  half  N.  E.  26  and  W.  half  N.  W. 

matter,  the  latter  is  under  control  of  same  statutory  bar  as  the  former. 
Quayle  r.  Guild,  91  111.  378. 

Bar  in  actions  for  accounting.  See  Pierce  v.  McClellan,  93  111.  245;  Quayle 
V.  Guild,  91  111.  378. 

Want  of  knowledge  of  basis  of  equitable  relief  held  not  to  prevent  bar 
from  lapse  of  time  in  the  absence  of  fraud.  Conner  v.  Goodman,  104  111. 
365. 

To  exempt  a  trust  from  the  bar  of  the  statute  it  must  be  a  direct  trust;  it 
must  be  exclusively  within  the  jurisdiction  of  a  court  of  equity,  and  the 
question  must  arise  between  the  trustee  and  cestui  que  trust.  Hayward 
V.  Gunn,  82  111.  385. 

The  statute  applies  to  the  case  of  a  trust  where  there  is  a  remedy  at  law. 
The  Governor  r.  Woodworth,  63  111.  254. 

In  cases  of  direct  and  express  trusts  the  statute  begins  to  run  from  the 
time  the  trust  is  openly  disavowed  by  the  trustee,  and  an  adverse  interest 
asserted.  Hancock  v.  Harper,  86  111.  445;  Albretch  v.  Wolf,  58  111.  186.  See 
Walden  v.  Karr,  88  111.  49.  So  long  as  the  duties  of  the  trustee  remain  un- 
discharged the  trustee  can  not  avail  himself  of  the  stalute  of  limitations. 
Albretch  v.  Wolf,  68  111.  186;  Hallesy  v.  Jackson,  66  lU.  139. 
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25  of  the  four  tracts  so  jointly  owned,  and  Stone  the  other  two 
tracts  ;  tliat  these  defendants  derive  title  to  tlie  lands  so  par- 
titioned toKirkland  hy  deeds  thronghKirkland  ;  that  they  and 
those  under  whom  they  hold  have  been  in  the  actnal  posses- 
sion of  these  lands  nnder  deeds  of  conveyance  running  back  to 
Kirkland,  for  more  than  seven  successive  years,  and  have  paid 
all  taxes  assessed  thereon  for  the  period  of  their  possession. 

The  possession  of  these  defendants  under  deeds  coimecting 
them  with  Kirkland  for  seven  successive  years  before  com- 
mencement of  this  suit,  and  payment  of  taxes  by  them  for  the 
same  time,  are  admitted. 

The  Circuit  Court  dismissed  the  bill  as  to  these  defendants, 
and  the  only  question  necessary  for  determination  i&,  did  the 
possession  and  payment  of  taxes  bar  the  complainants'  suit  as 
to  them? 

"WJien  courts  of  equity  have  concurrent  jurisdiction  with 
courts  of  law  aftd  the  party  proceeds  in  equity,  if  barred  at 
law  he  will  also  be  barred  in  equity. 

And  although  the  statute  of  limitations  may  not  in  terms 
apply  to  courts  of  equity,  yet  by  analogy  equity  will  act  upon 
the  statute  and  refuse  i-elief  where  the  laar  is  complete  at  law. 
1  Story's  Eq.  Com.,  Sees.  55,  529  ;  Deloraine  v.  Brown^  3 
Brown's  Ch,  R.  633  ;  Smith  v.  Clay,  ibid.  639  ;  Dearman  v. 
Wyclic,  9  Simons  571  ;  Kane  v.  Bloodgood,  1  John.  Ch.  E. 
90  ;  Sidffonl  v.  Bryan,  1  Paige's  Ch.  E.  239  ;  Jlumhert  v. 
Jrinity  Church,  7  ibid.  195  ;  Watkins  v.  Harwood,  2  Gill  and 
John.  307  ;  Mil.ler''8  Heirs  v.  Mclntyre,  6  Peters  61 ;  Elnun- 
dorf  v.  Taylor,  10  Wheaton  152. 

It  is  therefore  unnecessary  to    determine  whether 
[*269]     this  case  is  *witliin  the  express  terms  of  the  limitation 
law  of  1839,  for  it  is  clearly  within  the  equity  of   its 
provisions.     Eeal  Estate  Statutes  426. 

The  object  of  the  bill  is  to  subject  the  lands  adversely  held 
by  these  defendants  to  sale  for  the  satisfaction  of  complainant's 
debt  against  Stone,  and  a  surrelider  of  possession  to  the  pur- 
chaser is  a  part  of  the  relief  legitimately  apj^ertaining  to  sucli 
proceeding,  and  the  court  would  cause  the  purchaser  to  be  put 
in  ]iossession  of  the  lands. 

The  remedy  is  as  complete  by  this  suit,  to  oust,  by  process 
of  law,  these  defendants,  as  ejectment  at  law,  upon  the  mort- 
giige,  could  be.  By  either  ejectment  or  this  bill,  the  remedy, 
as  against  these  defendants,  is  complete  and  effectual  to  turn 
them  out  of  their  possession. 

"VV'hcn,  then,  did  the  right  of  action,  to  obtain  such  posses- 
sion, accrue  under  the  mortgage  ? 

The   mortgagee,  or  his  assignees,   after   forfeiture  of  the 
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mortgage,  could  have  maintained  ejectment  to  obtain  posses- 
sion of  these  knds,  and  the  action  accrued  when  the  adverse 
possession  commenced.     Adams  on  Ejectment  60  ;  Sinartle  v. 
Williams,  Salkeld  246. 

The  proof  shows  that  actual  possession  was  taken  bj  these 
defendants,  and  those  under  whom  they  claim,  as  early  as 
1840,  and  has  been  continued  up  to  the  commencement  of  this 
suit.  Upon  the  payment  of  the  bill  of  exchange  by  Manning, 
in  1837,  the  mortgage  became  forfeited,  and  from  that  time 
ejectment  could  have  been  brought  upon  the  mortgage,  against 
any  one  in  possession  of  the  land,  until  the  bar  of  the  statute 
was  complete. 

The  right  of  action,  then,  accrued  some  eleven  years  before 
the  commencement  of  this  suit.  That  these  defendants  held 
adversely  to  the  mortgagee  can  admit  of  no  doubt.  They 
entered  under  a  conveyance  executed  by  the  mortgagor  prior 
to  the  execution  of  the  mortgage,  though  the  mortgage  was 
first  recorded,  and  are  presumed  to  have  entered  and  held  in 
pursuance  of,  and  according  to,  the  purport  of  their  paper 
title,  and  not  in  subservience  to  the  subsequent  conveyance  of 
their  grantor. 

We  hold  that  the  possession  and  payment  of  taxes  for  seven 
successive  years,  by  Wan-en,  Snell  and  Bridges  under  their 
paper  title,  is  a  bar  to  equity  relief  against  the  lands  so  held  by 
them. 

Decree  affi^'med. 


*Mahala  Brady,  Administratrix,  (fee,  Appel-     [*270J 
lant,  V.  John  B.  Thojipson,  impleaded,  &c., 
Appellee. 

Appeal  from  Cass. 

In  determining  the  weight  of  testimony  between  two  witnesses,  the  pre- 
ponderance should  be  given  to  the  one  whose  advantages  for  being  correctly 
informed  as  to  the  matters  in  controversy,  are  the  best. 

On  the  29th  of  August,  1853,  intestate  filed  his  bill  stating 
that  he,  Thompson,  and  Dutch,  were  partners  in  a  California 
enterprise,  for  some  five  months  in  1850  ;  that  Thompson  and 
Dutch  had  adjusted  their  accounts,  but  that  he  had  not  adjusted 
his  accounts  with  them ;  that  on  a  proper  and  fair  adjustment 

Cited:  46  111.  81. 
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of  the  partnership  account,  Thompson  was  justly  indebted  to 
intestate  about  one-third  of  $1050,  which  he  refused  to  adjust; 
that  as  between  intestate  and  Dutch,  nothing  was  due  eithei- 
way.  Bill  waived  answer  on  oath  and  jirayed  for  interlocu- 
tory decree,  that  parties  account — tliat  Dutch  be  examined  as 
a  witness — and  intestate  offered  to  submit  to  decree  if  he  were 
found  indebted  to  either  of  the  parties,  and  for  general  relief. 

Thompson  filed  answer  admitting  the  allegations  of  the  bill 
as  to  partnership,  and  stating  that  he,  intestate  and  Dutch,  in 
November,  1850,  had  a  full  and  tinal  settlement  of  accounts  in 
all  matters  relating  to  the  partnership  business,  excepting,  &c.. 
as  stated  in  the  answer — states  that  "  there  was  a  full  payment 
and  delivery  over  to  each,  of  said  partners  of  his  share  of  the 
partnership,  both  as  it  respects  capital  and  profits."  The 
answer  objects  to  the  examination  of  Dutch  as  a  witness. 

At  N^ovember  term,  1853,  cause  was  referred  to  the  master 
to  take  testimony  in  relation  to  settlement  between  partners, 
and  report  whether  there  has  or  has  not  been  a  dissolution  of 
]iartnership,  and  a  settlement  of  partnei'ship  transactions. 
Replication  tiled  to  answer  the  same  term. 

Dutch  tiled  his  answer  12th  May,  185-1,  disclaiming  any 
interest  in  the  controversy,  and  denying  any  indebtment  to 
either  of  the  other  parties. 

At  November  term,  1854,  Mahala  Brady  filed  bill  of 
revivor,  suggesting  death  of  intestate  19th  October,  1854,  and 
that  she  was  aj)pointed  his  administratrix,  and  praying  that 
cause  be  revived  in  her  name,  and  for  relief,  as  in  original  bill. 
At  that  term  the  cause  was  so  revived,  and  the  court  decreed 
that  Dutch  (whose  deposition  had  been  taken,)  was  a  com- 
]ietent  witness,  and  that  Thompson  had  not  fully  accounted  to 
intestate  as  alleged  in  his  answer,  and  that  he  (Thonijison) 
account  to  the  administratrix,  and  that  account  be  stated  by 

master. 
[*271]         *The  master  disallowed  the  account  exhibited,  and 
claimed  in  behalf  of  appellant,'^and  she  by  her  solicitor 
excepted. 

This  case  was  heard  before..  Walkek,  Judge,  at  May  term, 
1855,  of  the  Cass  Circuit  Court. 

D,  A.  Smith,  for  xippellant. 

H.  E.  DinsrMKR  and  J.  Grimshaw,  for  Apjiellee, 

Caton,  J.  The  cpicstion  in  this  case  is  purely  one  of  fact. 
There  is  no  dispute  that  Brady,  Thompson  and  Dutch  were  in 
]>artnersliip  for  some  time   in  California,   and  at  the  close  of 
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tlieir  business  an  accounting;  was  had,  wlien  a  dispute  arose  in 
reference  to  Thompson  having  received  about  one  thousand 
dollars  of  the  partnership  funds  unaccounted  for.  As  between 
Thompson  and  Dutch,  the  settlement  was  final,  and  the  con- 
troversy now  is  whether  it  was  final  also  as  between  Brady 
and  ThomiDSon,  and  if  not,  whether  Thompson  did  receive  the 
thousand  dollars  of  partnership  funds  for  which  he  did  not 
account.  We  think  both-  these  pro]30sitions  are  clearly  sus- 
tained by  the  proof.  Dutch,  one  of  the  partners,  testifies  that 
at  the  close  of  the  concern,  it  ap]3eared  that  Thompson  had 
received  about  one  thousand  dollars  more  than  he  could  ac- 
count for,  either  by  vouchers  or  entries  in  his  own  memoran- 
dum book,  all  of  which  were  allowed  him.  That  in  conse- 
quence of  the  peculiar  relations  existing  between  the  witiiess 
and  ThomjDson,  he  agreed  to  a  division  of  the  effects  on  hand, 
and  waived  all  claim  on  Thompson  by  reason  of  the  thousand 
dollars  unaccounted  for,  biit  that  it  was  expressly  agreed  as 
between  Brady  and  Thompson,  that  Brady's  claim  against 
'Thompson  for  his  portion  of  the  thousand  dollars,  should  re- 
main open  and  should  be  settled  after  Thompson  should  re- 
turn to  the  States,  Thompson  all  the  time  insisting  that  he 
had  expended  the  money  for  the  benefit  of  the  concern,  and 
tliat  with  time  he  could  make  it  so  appear.  All  other  matters, 
relating  to  the  partnershio,  were  finally  settled  up  between 
the  parties  at  the  time.  The  defendant  now  does  not  attempt 
to  account  for  the  thousand  dollars,  but  insists  in  his  defence, 
that  the  settlement  in  Stockton  was  final  between  all  the 
parties,  as  well  of  the  thousand  dollars  as  of  all  other  matters. 
In  support  of  this,  Marston  testifies  that  he  heard  Brady  state 
immediately  after  the  settlement  between  the  parties  in  Cali- 
fornia, that  "If  he  had  not  been  going  home  he  would  not 
have  settled  with  Thompson  in  the  way  in  which  he  did." 
Conover  testifies  that  he  was  in  and  out  of  the  room  occasion- 
ally during  the  settlement,  but  states  nothing  pertinent  to  the 
question.  Jackson  was  also  present  during  a  part  of 
the  time,  "when  this  subject  of  the  *thousand  dollars  [""272] 
came  up,  when  Thompson  told  them  that  he  could 
not  see  how  he  could  spend  that  amount  of  money  except  for 
the  concern.  Dutch  told  him  he  would  settle  the  whole  mat- 
ter, but  Brady  objected,  but  finally  consented  to  do  it,  and 
take  equal  part  with  the  balance.  This  was  my  understanding 
of  the  matter.  When  Brady  refused  at  first  to  settle,  Mr. 
Dutch  insisted  on  his  doing  so."  This  is  the  substance  of  all 
the  evidence  bearing  on  the  point.  There  is  nothing  in  the 
statement  made  by  Brady  to  Marston  inconsistent  with  the 
arrangement  as  testified  to  by  Dutch.     The   fact  that  he  was 
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about  to  start  home,  may  well  have  induced  him  to  postiwne 
liis  claim  on  Thompson  for  his  share  of  the  thousand  dollars, 
till  a  future  time,  especially  as  he  could  not  then  coerce  it 
without  postponing  his  return  home.  ISTor,  admitting  Jack- 
son's means  of  information  to  be  as  good  as  those  of  Dutch,  is 
there  anything  in  liis  testimony  absolutely  contradictory  of 
the  statement  of  Dutch.  But  if  there  were,  Dutch's  position 
and  means  of  information  as  to  the  true  character  of  the 
settlement,  entitle  his  statements  to  vastly  more  weight  than 
those  of  Jackson.  Dutch  understood  the  whole  transaction 
in  all  its  detail,  and  his  account  of  the  matter  is  rational  and 
consistent,  and  carries  to  our  minds  a  conviction  of  its  truth. 
He  certainly  must  have  known  what  the  understanding  of  the 
l)arties  was,  and  if  he  has  stated  it  imtruly,  he  has  done  so 
willfully  and  corruptly.  Isot  so  with  Jackson.  He  could 
have  had  but  a  partial  knowledge  of  the  transaction,  and  from 
hearing  incidental  remarks  or  partial  statements  of  the  parties, 
was  very  liable  to  receive  a  false  impression  of  the  actual 
agreement  between  the  parties.  We  think  the  complainant 
was  entitled  to  a  decree  for  one-third  of  the  thousand  dollars. 
The  decree  of  the  Circuit  Court  must  be  reversed,  and  the 
suit  remanded,  with  instructions  to  the  Circuit  Court  to  enter  a 
decree  accordingly. 

Decree  reversed. 


George  P.  Doan  et  al.,  Appellants,  v.  Sidney  S.Dun- 
can, Appellee. 

Appeal  from  Morgan. 

Agexcy — ^How  SHOWN. — Power  to  act  srenerallj^  in  a  particular  Imsiness, 
or  a  particular  course  of  trade,  will  cons^titute  a  general  as^ency,  if  this  is  .90 
indicated,  no  matter  what  the  private  instructions  of  an  agent  may  be. 

The  extent  of  the  authority  of  an  agent  should  not  be  confounded  with 
the  nature  of  the  agency;  but  his  action  will  bind  his  principal,  in  either 
case,  within  the  general  scope  of  the  authority  which  the  world  has  been 

permitted  to  suppose  he  possesses. 
1*273]  *The  authority  of  an  agent  maybe  shown  by  his  acts  about  the 

business  of  his  principal,  while  under  direction,  or  by  acquiescence 
in  them  when  made  known  to  the  principal. 

The  previous  course  of  dealing,  by  or  through  an  agent,  is  proper  evi- 
dence for  the  jury,  as  tending  to  show  the  existence  of  an  agency  and  its 
extent. 

Thi8  was  an    action    of  assumpsit  brought  by   appellants 
Cited:  89  lU.  524;  11  Bradw.  546;  16  Bradw.  535., 
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against  appellee,  for  goods  sold,  &c.  Plea,  general  issue,  trial 
by  jmy,  verdict  for  appellee,  and  judgment  for  costs  against 
appellants.  Woodson,  Judge,  presided  at  the  trial  in  Morgan 
Circuit  Court,  at  October  term,  1855. 

The  following  are  the  instructions,  as  given  in  the  court 
below: 

The  plaintiffs  asked  the  court  for  the  following  instruction: 

"  If  the  jury  believe  from  the  evidence,  that  the  defendant 
held  Charles  Clarkson  out  to  the  world,  as  his  clerk  and  agent 
in  buying  and  selling  goods  for  the  defendant,  and  was  known 
as  such  agent  by  plaintiffs,  and  that  the  bill  of  goods  sued  for  in 
this  case  was  purchased  by  Clarkson,  as  such  agent,  on  account 
of  the  defendant,  then  he  is  legally  liable  to  pay  the  plaintiffs 
for  the  same,  notwithstanding  any  private  instructions  of  the 
defendant  to  Clarkson,  or  his  appropriation  of  the  goods  to  his 
own  use."  Which  was  modified  by  the  court  by  inserting  the 
words  "  and  was  known  as  such  agent  by  the  plaintiffs,"  to 
which  modification,  at  the  time,  the  plaintiffs,  by  their  counsel, 
excejited ;  and  the  instruction  as  modified  was  given  to  the  jury, 
to  which  the  plaintiff's,  by  their  counsel,  at  the  time  excepted. 

At  the  instance  of  the  defendant,  the  court  gave  the  jury 
the  three  following  instructions  : 

1st.  "  That,  although  Clarkson  may  have  been  employed 
by  Duncan,  in  the  business  house  of  Dimcan  in  Waverly,  and 
they  should  be  satisfied,  from  the  evidence,  that  he  was  Dun- 
can's general  agent  in  the  management  of  that  business,  yet 
if  they  believe,  from  the  evidence,  that  Clarkson  went  to  the 
business  house  of  the  plaintiffs  in  St.  Louis,  and  offered  to  buy, 
and  did  buy  goods,  on  the  credit  and  in  the  name  of  the  de- 
fendant, under  circumstance^  which  would  have  put  a  pru- 
dent business  man  upon  his  inquiry  as  to  Clarkson's  author- 
ity, and  no  direct  authority  was  produced  to  them  from  Dun- 
can, and  no  such  inquiry  was  made  by  plaintiffs,  the  defendant 
is  not  responsible  for  the  goods  so  bought,  unless  it  is  proven 
by  the  plaintiff's  that  the  goods  were  received  and  used  by  the 
defendant,  or  the  transaction  was  approved  and  sanctioned  by 
him ;  and  they  must  find  for  the  defendant." 

2nd.  "  That  they  cannot  find  a  verdict  against  the  defend- 
ant, unless  they  believe  from  the  evidence,  that  the  defendant 
gave  power  and  authority  to  Charles  Clarkson,  to  take  up  the 
goods  named  in  the  account  herein  filed,  and  to  have 
the  same  charged  *to  him,  said  def  endant,and  to  pledge  [*2T4] 
the  name  and  credit  of  the  said  defendant  for  goods, 
and  that  these  goods  were,  in  pursuance  of  that  authority, 
bought  by  said  Clarkson  for  the  said  defendant,  and  that  the 
name  and  credit  of  said  defendant  was  thus   in   pursuance   of 
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said  authority,  pledged  for  the  same ;  or  unless  thej  shall  fur- 
ther believe,  from  the  evidence,  that  Duncan  held  out  Clark- 
son  to  the  world  as  his  general  agent  to  buy  goods  for  him,  and 
as  such  agent  had  been  in  the  habit  of  buying  goods  for 
Duncan  from  plaiutilfs." 

3rd.  "  That  although  they  may  believe,  from  the  evidence, 
that  Duncan  had  employed  Clarkson  as  his  clerk,  at  his  store 
in  Waverly,  and  had  sometimes  employed  him  as  his  agent  to 
})urcliase  for  him,  said  Duncan,  goods  at  St.  Louis  or  else- 
where, yet  if  they  also  believe  from  the  evidence,  that  Dun- 
can ne\er  had  authorized  said  Clarkson  to  purchase  goods  of 
said  plaintiffs,  or  held  out  or  represented  that  said  Clarkson 
was  liis  agent  to  purchase  goods  for  him,  Duncan,  and  the 
Jury  also  believe  from  the  evidence,  that  Clarkson  bought 
said  goods  in  the  name  of  Duncan,  withont  Duncan's  author- 
ity or  knowledge,  and  that  Duncan  never  did  receive  any  piu't 
of  said  goods,  then  Duncan  is  not  bound  to  ]mj  for  said  goods, 
and  the  jury  must  find  for  the  defendant,  Duncan." 

The  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiffs,  by  their  counsel,  entered  a  motion  to  set  aside 
the  same  and  grant  a  new  trial,  because  of  wrong  instructions 
given  by  the  court  to  the  jury,  and  because  the  vei-dict  was 
against  the  law  and  evidence  of  the  case ;  which  motion  the 
court  overruled. 

D.   A.  Smith,  for  Appellants. 

M.  McCoNNEL,  for  Appellee. 

ScATKS,  C.  J.  The  only  question  is  whether  the  law  of 
agency  has  been  correctly  stated  in  the  instructions.  "We 
think  it  has  not.  Agencies  are  classed  into  general  and 
special.  But  the  powers  and  the  instructions  under  which 
the  agent  acts  may  be  more  or  less  restricted  in  the  one  case  or 
the  other.  Power  to  act  generally  in  a  particular  business,  or 
a  jiarticular  course  of  ti'ade,  in  a  business  however  limited, 
would  constitute  a  general  agency, — if  the  agent  is  so  held 
out  to  the  world,  however  so  restricted  his  private  instruc- 
tions may  be.  Story  on  Agency,  Sees.  126,  127,  131,  132, 
133. 

"We  should  not  confound  the  extent  of  the  agent's  authority^ 

whether  limited  or  unlimited,  with  the  nature  of  the  agency, 

whether   general   or  special.     (Sec.    133,  note    1    to    p.  154.) 

Either   acting   within    the  general  scojie  of  the  au- 

[*275]     tluM-ity  held  out  *to  the  world  by  the  princi])al    will 

bind  him.     And  this  maybe  shown  by  the  usual  acts 
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of  siicli  agent  in  his  pi'incipal's  business,  or  by  his  permitting 
and  acquiescing  in  such  acts  when  known  to  him,  as  well  as 
by  express  authority  and  directions.  Tlie  policy  and  reason 
of  the  rule,  is  for  the  protection  of  the  innocent  who  deal 
upon  the  faith  of  such  authority  as  the  princi[)al  holds  out  or 
permits  as  being  authorized  and  sanctioned  l3y  him.  If  any 
innocent  party  is  to  suffer  it  shall  fall  upon  him  who  enables 
the  supposed  agent  under  his  authority,  to  impose  on  others. 
And  it  is  upon  this  principle  that  the  principal  may  frequently 
be  bound  to  third  persons  for  acts  of  the  agent  in  violation  of 
his  express  private  instructions,  although  the  agent  himself 
would  be  liable  to  his  principal  for  the  breach. 

Too  much  stress  is  laid  upon  the  personal  knowledge  of 
plaintiffs  as  to  the  character  and  fact  of  agency,  in  the  modi- 
fication of  plaintiffs'  instruction  and  in  the  first  instruction  for 
defendant.  They  proceed  upon  the  ground  that  defendant 
would  not  be  liable  for  the  acts  of  his  general  agent,  unless  the 
fact  of  the  agency  was  personally  known  to  plaintiffs,  or  they 
had  demanded  and  the  agent  had  produced  satisfactory  proof 
of  his  agency. 

This  does  not  accord  with  my  understanding  of  the  law  of 
agency.  The  principal  may,  when  discovered,  be  held  respon- 
sible, although  concealed  by  the  agent,  and  he  alone  trusted. 
I  presume  the  instructions  were  prepared  and  modified,  with 
a  view  to  deny  the  sufficiency  of  the  acts  in  proof,  to  establish 
a  general  agency.  But  I  presume  the  agency  and  defendant's 
liability  must  depend  upon  the  facts,  rather  than  plaintiff's' 
knowledge  of  these  facts. 

The  second  and  third  instructions  for  defendant  are  clearly 
wrong.  The  second  would  be  understood  as  requiring  an  ex- 
press authority  to  make  this  particular  purchase,  or  that  plaint- 
iffs must  show  that  the  agent  had  been  in  the  hahit  of  buying 
of  them  for  defendant.  Much  less  proof  than  this  instruction 
contemplates  may  fix  a  liability  on  one  for  the  acts  of  another, 
as  his  agent.  Few  agencies  could  be  established  under  the  rule 
laid  down  in  that  instruction. 

The  employment  of  persons  in  acts  of  this  kind,  buying  and 
selling,  frequently  constitutes  the  proof  of  the  agency  itself. 
The  third  instruction  would  destroy  the  force  of  such  acts  as 
evidence,  and  withdraw  them  from  the  jury.  For  although 
the  agent  was  "  sometimes  employed,^^  as  such,  to  buy  "  at  St. 
Louis  or  elsewhere,"  yet  if  not  held  out  to  the  world — and 
this  is  what  is  regarded  and  is  evidence  of  a  holding  out  to  the 
world — or  authorized  to  buy  of  plaintiffs,  the  jury  are  told  not 
to  regard  the  several  purchases  the  agent  was  sometimes  em- 
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ployed  to  make.  Thus  the  acts,  instances,'  facts,  tliat 
[*276]     are  legitimate  *eviclence  of  a  holding  the  party  out  to 

the  world  as  a  general  agent  are  withdrawn  as  such, 
and  no  inference  can  he  made  from  them.  Stripj^ed  of  these, 
and  the  remainder  of  the  instruction  requires  direct  authority 
to  make  this  purchase.  The  previous  course  of  dealing  by  or 
through  the  alleged  agent,  in  St.  Louis  or  elsewhere,  was 
legitimate  evidence  tending  to  show  an  agency  or  not,  and  if 
one,  its  extent ;  and  all  such  facts  should  have  been  left  to  the 
jury  to  draw  their  own  inferences. 

judgment  reversed  and  remanded  for  a  new  trial. 


Jud(jment  reversed. 


Samuel   Cost  et  al.,  Plaintiffs   in  Error,  v.  William 
KosE  ET  AL.,  DeFeiidatits  in  Error. 

Error  to  Fulton. 

Srtivioe  of  pkocess — Copy — Statute. — In  servlnsr  process  by  copy,  the 
return  of  the  officer  must  show  a  strict  compliance  with  the  statute,  or  the 
court  will  not  oVitain  jurisdiction  of  the  person. 

Partition — Infants— Default. — No  default  should  be  taken  against 
infants,  in  a  petition  for  partition;  a  guardian  ad  Vifem  should  be  ap- 
pointed for  them  before  any  steps  are  taken,  wherein  they  are  entitled  to  be 
lieard. 

Publication. — A  default  should  not  betaken  upon  publication,  without  a 
return  of  summons  "  not  found." 

Decree. — A  decree  of  partition  should  not  be  rendered  against  infants 
without  proof  of  the  case  made  by  the  bill;  which  proof  should  be  preserved 
in  the  record. 

Lands  descended  to  wife. — Where  land  descends  to  the  wife,  it  should, 
on  partition,  be  set  off  to  the  husband  and  wife  in  right  of  the  wife,  or  to 
her  alone,  not  to  them  jointly  and  in  fee. 

The  opinion  of  the  court  sets  out  a  sufficient  statement  of 
the  case. 

GouDY  and  Judd,  for  PlaintiflFs  in  Error. 

C.  J.  DiLWOKTH,  for  Defendants  in  Error. 

Cited:  Effect  of  irregularity  in  appointment  of  guardian  frr^ ///<>;»,  2? 
III.  124.  Chancery,  evidence  not  presumed.  27  111.  148;  rights  of  infant 
defendants.  4.'{  111.  249;  proof  required.  50  111.  4;U.  Return,  insufficiency 
of.  5H  111.  .".'••0;  sufficiency  of,  to  conft^r  jurisdietioii,  f)!)  111.  108.  Address  of 
bill,  indienf  iiitr  intention  as  to  jurisdiction,  G2  ill.  153.  Election  to  proceed 
in  chancery,   70  lU.  261;  36  111.  316. 
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Skinner.  J,  This  was  a  bill  in  chancery  for  partition.  The 
bill  alleges  that  Solomon  Serin  in  his  lifetime,  was  seized  i>i 
fee  of  the  N.  E  J  Sec.  3,  T.  3  N.,  E.  1  E.  of  the  fourth  prin- 
cipal meridian  ;  that  in  1851  he  died  intestate,  and  that  the 
land  subject  to  the  widow's  dower  therein,  descended  to  his 
children  and  their  descendants  in  seven  equal  portions,  as  tenants 
in  common;  that  live  of  these  children  and  the  descendants  of 
such  of  them  as  are  deceased,  have  conveyed  thetr  interests  in 
the  estate,  being  five-sevenths  thereof,  unto  Samuel  Cost ;  that 
the  land  is  held  and  owned  in  common,  as  follows  :  five-sevenths 
by  Samuel  Cost ;  one-seventh  by  complainants,  Will- 
iam Eose,  and  Eliza  *Ann,  his  wife,  in  right  of  the  said  [*277] 
Eliza,  who  is  a  child  of  said  Solomon ;  and  one-seventh 
by  Sarah,  Betsy,  John,  Hugh  and  Phebe  Serin,  children  of 
John  Serin,  who  was  a  child  of  said  Solomon,  and  that  the 
children  of  said  John  are  infants. 

The  bill  prays  for  partition  according  to  the  respective  in- 
terests set  forth.  Samuel  Cost,  the  children  of  John  Serin, 
and  Elizabeth^  Serin,  widow  of  Solomon  Serin,  are  made  parties 
defendant. 

Summons  issued  and  was  returned.  The  return  was  doubt- 
less intended  as  a  return  of  service  as  to  Cost  and  Elizabeth 
Serin,  by  leaving  copies  at  their  residences,  but  is  wholly  in- 
sufficient, under  the  statute,  to  show  service. 

It  does  not  show  that  the  copies  were  left  with  a  "white 
person,"  a  member  "of  the  family,"  or  that  such  person  was 
informed  "of  the  contents  thereof." 

To  obtain  jurisdiction  of  the  person,  where  this  mode  of 
service  is  adoj^ted,  the  statute  must  be  complied  with,  Eev. 
Stat,  94,  Sec,  7, 

No  return  was  made  as  to  the  other  defendants,  the  heirs  of 
John  Serin, 

Proof  of  publication  was  made  as  to  them,  as  non-residents, 
a  default  was  taken  as  to  all  of  the  defendants,  and  an  order 
of  reference  to  the  master  to  take  testimony  was  made.  Af- 
terwards, the  answer  of  the  infant  defendants  by  guardian  ad 
litem  was  filed,  but  the  record, does  not  show  that  the  person 
appearing  as  such  guardian  was  appointed  by  the  court. 

The  court  rendered  a  decree  for  partition,  directing  that 
five-sevenths  of  the  land  be  set  off  to  Cost,  one-seventh  to  the 
heirs  of  John  Serin,  and  one-seventh  to  complainants.  The 
commissioners  re]3orted  that  they  had  made  partition  of  the 
N.  W,  \  Sec.  3,  T.  3  N.,  E.  1  East,  of  the  fourth  principal 
meridian,  and  set  oif  and  assigned  to  William  Eose,  and  Eliza 
Ann  Eose,  his  wife,  (the  complainants),  a  certain  portion 
thereof,  to  the  heirs  of  John  Serin  (naming  them),  and  Eliza- 
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betli  Serin  (the  widow),  a  certain  portion,  and  to  Samuel  Cost 
the  balance  of  the  tract  of  land. 

This  report  was  approved,  and  a  final  decree  of  investiture 
was  made.  Cost  prosecutes  this  writ  of  error.  The  decree 
is  erroneous  for  want  of  a  sutticient  return  of  service  of  sum- 
mons.    The  defects  have  already  been  pointed  out. 

Bj  the  report  of  the  commissioners  it  aj^pears  that  they 
made  partition  of  a  different  tract  of  land  from  that  described 
in  the  bill,  the  report  is  approved,  and  a  decree  of  investiture 
is  made,  based  upon  the  repiort.  For  these  reasons  the  decree 
must  be  reversed.  As  this  cause  fs  to  be  remanded,  it  is 
])ro}:er  to  remark  that  we  have  treated  the  case  as  a  chancery 
proceeding  for  partition,  although  the  bill  seems  to 
[*2TS]  have  been  framed  under  *the  statute,  because  the 
bill  is  addressed  to  the  judge  of  the  Cu-cuit  Court, 
"in  chancery  sitting." 

The  complainants  had  their  election  to  proceed  in  chan- 
cery, or  under  the  statute,  and  that  they  elected  to  proceed 
in  chancery  seems  clear  from  the  face  of  the  bill.,  Louvalle  et 
al.  V.  Menard  et  al.,  1  Gil.  39. 

Treating  this  proceeding  as  a  bill  in  equity,  it  is  apparent 
that  much  irregularity  has  intervened. 

The  default  should  not  have  been  entered  against  the  heirs 
of  John  Serin  upon  publication,  even  were  thoy  adults,  with- 
out a  return  of  summons  ''not  found''  as  to  them.  Jacobus  v. 
/Smith,  14  111.  359.  They  being  infants,  no  default  should 
have  been  taken  against  them.  Clai/  v.  JS^orris,  4  Gil.  370. 
A  guardian  ad  litem  to  the  infant  defendants  should  have 
been  appointed  and  notified,  before  any  steps  were  taken 
wherein  they  were  entitled  to  be  heard. 

A  pcjrtion  of  the  land  was  set  otf  to  the  infants,  heirs  of 
John  Serin,  jointly  and  in  fee  with  the  widow  of  Solomon 
Serin,  who  was  only  entitled  to  dower.  The  interest  of  Eliza 
Ann  Rose  was  set  off  and  assigned  to  her  and  her  husband, 
jointly  and  in  fee. 

The  assignment  should  have  been  to  the  husband  and  wife, 
in  right  of  the  wife,  or  to  her  alone. 

As  no  default  ov  pro  eonfesso  decree  could  be  taken  against 
the  infants,  a  decree  of  ])artition  should  not  have  been  ren- 
dered against  them  without  jiroof  of  the  case  made  by  the 
bill,  and  this  proof,  in  some  manner,  should  appear  in  the 
record;  White  v.  Morrison^  11  III.  301;  Woody.  Owens,  12 
111.  283. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 
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Amos   Green  et   al.,  Appellants,  v.  John  W.  Ward 
WELL  ET  AL.,  Appellees. 

Appeal  from  Adams. 

Bond  of  jxtstice — Liability  of  sxjrkties. — An  official  bond  of  a  justice 
of  the  peace  is  obligatory  from  the  time  it  is  left  with  the  clerk  for  ap- 
proval, if  it  is  not  rejected  by  him,  although  he  omits  to  approve. 

The  sureties  upon  an  official  bond  of  a  justice  of  the  peace  will  be  held 
liable  so  long  as  he  performs  the  duties  of  the  station,  without  reference  to 
the  regularity  of  his  election,  commission  or  e'igibility. 

SuPERVisoKS  succEEb  COMMISSIONERS'  CouRT. — The  board  of  super- 
visors, where  township  organization  is  a(;lopted,  legally  succeeds  to  the  County 
Commissioners'  Court,  and  may  bring  suit  on  the  bond  of  a  justice  of  the 
peace. 

Bond  op  justice  de  facto. — The  official  bond  of  a  justice  of  the  peace 
de  facto,  is  an  obligatory  instrument. 

*This  cause  was  submitted  to  Skinnee,  Judge,  of  the  [*279] 
Adams  Circuit  Court,  witliout  the  intervention  of  jury, 
at  April  term,  1854,  of  said  court.  The  court  found  that  the 
bond  mentioned  in  the  declaration  was  the  act  and  deed  of  the 
defendants,  and  that  the  breaches  in  the  declaration  were  well 
assigned,  and  gave  j  udgment  for  plaintiffs.  Defendants  below 
appealed. 

Wheat  and  Gbovek,  for  Appellants. 

Williams  and  Lawkence,  for  Appellees. 

Caton,  J.  This  was  an  action  of  debt  on  an  official  bond 
against  a  justice  of  the  peace  and  Iiis  sureties,  assignhig  as  a 
breach,  his  failure  to  pay  over  money  which  the  justice  had 
collected  in  his  official  capacity.  The  suit  is  brought  in  the 
names  of  the  supervisors,  as  the  board  of  supervisors  of  Adams 
county,  as  successors  in  office  of  the  county  commissioners  of 
Adams  county,  to  whom  and  their  successors,  as  the  statute  re- 
quired, the  bond  was  made  payable.  The  questions  presented 
arise  upon  demurrers  to  the  pleas,  of  which  it  is  only  neces- 
sary to  notice  those  relied  upon  in  the  argument ;  which  are, 
tirst,  that  Hobbs  was  not  duly  elected  a  justice  of  the  peace  ; 
second,  that  the  bond  sued  on  was  not  duly  approved  ;  third. 

Cited:  Supervisors,  successors  to  County  Commissioners'  Courts,  56  111. 
119;  59  111.  422;  67  111.  259.  Sureties  on  official  bond,  estoppel  of,  21  111. 
128 ;  22  111.  534.  When  bond  becomes  obligatory,  59  111.  367,  368.  Liability 
of  justice  of  peace,  59  111.  423;  3  Bradw.  17.  Action,  in  what  name 
to  be  brought,  19  111.  151.    What  wiil  not  defeat  bond,  12  Bradw.  29. 

283 


279  SPPtlXGFIELD. 


Green  et  al.  r.  Ward  well  et  al. 


tliat  he  was  not  sworn  as  a  justice  of  tlie  peace  ;  fourth,  that 
he  was  not  duly  commissioned ;  fifth,  that  the  notes  and  ac- 
counts on  which  the  money  sued  for  was  collected,  were  not 
left  with  him  as  a  justice  of  the  peace  ;  sixth,  that  at  the  time 
the  money  was  receiyed,  he  was  not  a  justice  of  the  ]ieace  in 
manner  and  form  as  alleged  in  the  declaration.  To  these  sey- 
eral  ])leas  a  denmrrer  was  sustained,  which  is  now  assigned  for 
error. 

U|ion  these  pleas  two  questions  arise.  First,  whether  any 
liability  can  arise  upon  the  official  bond  of  a  justice  of  the 
peace  before  it  is  actually  approyed  by  the  county  clerk,  as  re- 
quired by  tlie  statute  ;  and  second,  whether  the  sureties  of  a 
justice  of  the  peace  de  facto,  are  liable  upon  their  bond  ;  or, 
in  other  words,  whether  the  official  bond  of  a  justice  of  the 
peace  de  facto,  is  an  obligatory  instrument.  We  haye  no 
hesitation  in  answering  both  questions  in  the  affirmatiye,  and 
that  the  demurrer  was  properly  sustained.  When  the  bond 
was  executed  by  the  parties  and  deliyered  to  the  clerk  for  his 
approval,  it  became  obligatory,  unless  it  was  actually  dis- 
approved by  him.  His  mere  non-action  on  the  subject  did  not 
deprive  the  justice  of  his  power  to  act,  nor  did  it  absolve  his 
sureties  from  their  undertaking  that  he  should  act  with 
fidelity.  Both  he  and  they  had  done  all  they  could  to  comply 
with  the  law.  so  that  he  might  legally    dischai-ge  his  official 

duties.      The    mere    omission  of  the  clerk    to    dis- 
[*280]    charge  *his  duty,  in    formally   approving  the   bond, 

should  not  be  held  to  prejudice  the  public,  or  those  who 
resorted  to,  or  were  brought  before  him,  to  submit  to  his  adjudi- 
cations. If  the  clerk  was  not  satisfied  with  the  sureties  it  was 
liis  duty  to  disap])roye  of  the  bond,  so  that  the  justice  might 
find  other  and  satisfactory  sureties.  If  this  was  not  done,  upon 
jirinciple,  the  bond  became  obligatory  to  secure  the  rights  of 
the  public  and  third  ]iersons.  The  clerk,  indeed,  might  be 
])rosecuted  for  a  misdemeanor,  for  liaving  neglected  to  per- 
form an  official  duty,  to  formally  pass  ujKin  the  sufficiency  of 
the  bond.  But  the  bond  itself  we  have  no  doubt  was  binding 
upon  the  parties  from  the  moment  it  was  delivered  to  the  clerk. 
The  other  (piestion  is,  if  j.ossible,  attended  with  less  difficul- 
ty. The  jniblic  is  nut  bound  to  inquire  into  a^l  the  technical 
questions  which  may  affect  the  right  of  the  officer  to  the  of- 
fice which  he  holds.  Although  he  may  have  been  elected  by 
illegal  votes,  or  may  have  been  ineligible  to  the  office  ;  although 
the  great  seal  of  State  may  not  have  been  impressed  upon  his 
commission,  or  although  even  no  commission  at  all  may  have 
been  issued  to  him,  or  although  he  may  never  have  taken  an 
official  oath,  or  although  he  may  havebeen  elected  to  thelegis- 
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lature,  wliicli  is  an  office  incompatible  with  that  of  justice  of  the 
peace,  still,  so  long  as  he  continued  to  discharge  the  duties  of  a 
justice  of  the  peace,  and  held  himself  out  to  the  world  as 
such,  his  official  acts  were  binding,  not  only  upon  suitors,  but 
also  upon  his  sureties,  and  thej  continued  bound  upon  their 
obligation.  By  signing  his  bond  they  acknowledged  his  right 
to  the  office,  and  to  discharge  its  duties,  and  as  such,  rec(jm- 
mended  him  to  the  public.  They,  at  least,  shall  not  be  heard 
to  say,  that  although  they  signed  his  bond,  and  thereby  in- 
duced others  to  put  money  in  his  hands,  relying  on  their 
bond  for  its  safety,  still  he  was  not  elected,  was  not  com- 
missioned, was  not  sworn  ;  that  he  was  not  in  fact,  a  justice. 
If  he  had  ceased  to  be  a  justice,  the  plea  should  have  shown 
liow  he  had  ceased,  so  that  the  court,  seeing  the  facts,  could 
determine,  as  a  matter  of  law,  whether  or  not  he  was  still  a 
justice.  While  he  acted  as  such,  and  as  such  collected  this 
money,  he  must  be  regarded  as  an  officer  de  facto,  although, 
as  the  plea  states,  he  had  been  elected  to  another  office, 
which,  in  point  of  law,  rendered  him  ineligible  to  the  office  of 
justice  of  the  peace. 

I  may  notice  separately  one  of  these  pleas,  which  attempts  to 
present  a  different  question ;  and  that  is  the  one  in  which  it  is 
said  that  the  notes  and  accounts  were  not  left  with  him  as  jus- 
tice of  the  peace.  It  is  of  no  moment  in  what  ca|:acity  he  re- 
ceived the  evidences  of  the  debts.  The  question  is,  in  what 
capacity  did  he  receive  the  money  ?  The  declaration 
charges  him  with  *receiving  the  money  as  a  justice  of  [*2S1] 
the  peace,  and  this  is  not  denied  by  the  plea. 

But  admitting  the  legal  liability  of  the  defendants  upon 
the  bond,  they  proj)ose  to  carry  the  demurrer  back  to  the  dec- 
laration, and  insist  that  the  suit  is  not  properly  brought  in 
the  name  of  the  board  of  supervisors  as  successors  to  the 
County  Commissioners'  Court.  We  think  this  objection  fully 
answered  by  this  court  in  the  case  of  The  People  v.  TAurher, 
13  111.  554.  I  do  not  now  feel  called  upon  again  to  examine 
the  legislation  and  legislative  intent  relating  to  the  adoption 
of  the  township  organization,  and  the  changing  of  the  county 
governments  from  one  form  to  the  other.  The  board  of 
supervisors  were  the  legal  successors  to  the  County  Commis- 
sioners' Court,  and,  as  such,  succeeded  to  the  legal  title  to 
this  official  bond.  We  think  the  suit  was  properly  brought. 
There  was  no  error  in  sustaining  the  demurrer  to  the  pleas, 
and  the  judgment  of  the  Circuit  Court  must  be  affirmed. 

Skinnee,  J.,  having  tried  this  cause  as  judge  of  the  Circuit 
Court,  did  not  participate  in  the  decision  in  this  court. 

JudgTnent  affirmed. 
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John  Weightmax   et    al.,    Plaintiffs    in    Error,    v. 
Keuben  Hatch,  Defendant  in  Error. 

Error  to  Tazewell. 

Enfokcement  of  decree. — A  party  has  a  right  to  the  same  remedies  to 
enforce  the  collection  of  a  decree  in  chancery,  for  a  specific  sum  of  monej', 
that  he  has  to  enforce  a  judarment  at  law :  and  he  may  remove  fraudulent 
conveyances  out  of  the  way  of  his  execution. 

Bill  to  hemove  iNCu.MBnAXCEs. — A  bill  may  be  filed  to  remove  fraud- 
ulent incumbrances  or  convej-ances,  as  soon  as  judgment  is  obtained,  with- 
out proceeding  to  obtain  satisfaction  out  of  other  property. 

This  was  a  bill  in  cliancery  filed  in  the  Tazewell  Circnit 
Court,  1.5th  March,  1852,  by  Reuben  Ilatcli  against  John 
Preston  and  John  Weightman,  to  set  aside  a  deed  made  by 
Pi-eston  to  AVeightman  of  certain  lands  situate  in  said  county, 
Avhich  was  alleged  by  complainant  to  be  fraudulent  and  void, 
as  against  the  creditors  of  Preston. 

The  bill  sets  out,  that  at  the  October  term,  A.  D.  1851,  of 
the  Pike  Circuit  Court,  in  a  certain  cause,  on  the  chancery 
.'-ide  of  said  court,  wherein  the  said  Hatch  was  complainant, 
and  the  said  John  Preston  and  others  were  defendants,  the 
said  Hatch,  by  decree  of  said  court,  recovered  of  said 
[*282]  Preston  the  sum  of  *three  thousand  and  sixty-nine 
dollars  and  fifty  cents,  and  which  Avas,  by  the  decree 
of  said  court,  ordered  to  be  paid  by  said  Preston  into  the 
hands  of  tlie  master  in  chancery  of  said  court,  within  thirty 
days  from  tlie  date  of  the  decree,  together  with  legal  interest 
and  costs  to  be  taxed  by  the  clerk ;  and,  in  default  thereof,  an 
execution  was  to  issue  therefor,  as  in  cases  at  law  ;  and  that 
the  decree  should  be  a  lien  on  the  real  and  personal  estate  of 
said  Preston — an  exemplified  copy  of  which  decree  was 
made  an  exhibit  in  the  cause. 

The  bill  further  charges,  that  said  Preston  did  not  pay  the 
sum  in  said  decree  ordered  to  be  paid  by  him  to  the  master 
in  chancery,  nor  any  ]iart  thereof,  nor  at  any  other  time  ; 
that,  thereupon,  comi)lainant  caused  an  execution  to  be  issued 
against  the  said  Preston,  for  said  sum,  which  was  directed  to 
the  sliei  ilf  of  Pike  county,  to  be  executed  ;  and  that  the  same 
was  returned  Avholly  unsatisfied,  no  property  found  by  ^aid 
sheriff — an  exemplified  copy  of  which  was  aJso  made  an  ex- 
hibit in  the  cause. 

The  bill  further  charges,  that  the  said  Preston  was   wholly 

Cited:  45  111.  34C  ;  52  111.  101;  69  III.  54C;  112  111.  204. 
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insolvent,  and  that  lie  had  no  property  of  wliicli  said  debt 
could  be  made,  except  as  thereinafter  specified  ;  and  that,  at 
the  time  said  complainant  commenced  his  suit  in  the  Pike 
County  Circuit,  against  said  Preston  and  others,  said  Preston 
was  the  owner,  in  fee  simple,  of  a  large  quantity  of  real 
estate  lying  mostly  in  Tazewell  county  ;  tliat  said  Preston 
continued  to- hold  said  real  estate  in  his  own  name,  until 
about  the  20th  Sept.,  1851,  at  which  time,  the  bill  charges, 
he  made  a  colorable  and  fraudulent  conveyance  of  the  same  to 
said  Weightman,  for  the  purpose  of  hindering,  delaying  and 
defeating  complainant  in  tlie  collection  of  the  decree,  which 
complainant  was  about  to  obtain  against  the  said  Preston,  as 
aforesaid.  The  bill  further  states,  that  complainant's  suit,  in 
the  Pike  Circuit  Court,  was  connnenced  on  Sth  March,  1848, 
and  that  the  same  was  not  brought  to  a  hearing  on  the  merits 
until  the  March  term,  1851.  On  the  16th  of  July,  1851,  an 
interlocutory  decree  was  filed  in  the  cause,  from  which  it  was 
clearly  to  be  ascertained  that  the  said  Preston  would  be  found 
debtor  to  the  complainant  in  a  very  large  amount. 

The  bill  further  charges,  that  the  said  defendant,  foresee- 
ing from  said  interlocutory  decree,  that  a  final  decree  would 
be  entered  against  him,  in  said  cause,  for  a  very  large 
amount,  for  the  purpose  and  intent  of  placing  his  pro]Derty 
beyond  the  reach  of  an  execution  which  might  be  awarded 
for  the  pm-pose  of  satisfying  the  same,  on  the  20th  Sept., 
1851,  colorably  and  fraudulently  conveyed,  to  John  Weight- 
man,  a  large  amount  of  real  estate,  in  the  bill  pai'ticularly 
described,  all  lying  in  Tazewell  county,  the  consideration, 
expressed  in  the  deed  from  Preston  to  Weightman 
being  only  five  hundred  and  twenty  dollars.  The  *bill  [*283] 
further  chai-ges  that  said  consideration  was  colorable 
only,  and  wholly  inadequate  compared  with  the  value  of  the 
lands ;  that  said  lands  were  worth  from  three  to  five  thousand 
dollars  at  the  time  of  conveyance. 

The  bill  then  charges,  in  the  alternative,  either  that  said 
conveyance  was  fraudulent,  and  intended  to  delay  complain- 
ant from  obtaining  satisfaction  of  his  decree,  or  that  said  con- 
veyance was  only  intended  by  said  Preston  to  clothe  said 
Weightman  with  the  legal  estate  in  said  lands,  to  enable  said 
Weightman  to  sell  and  dispose  of  the  same  with  greater  facil- 
ity, as  the  agent  or  trustee  of  said  Preston,  and  as  such  trustee 
or  agent  to  account  to  Preston  for  the  proceeds  thereof,  the 
equitable  and  beneficial  interest  still  remaining  in  said  Pres- 
ton. The  bill  charges  either  one  state  of  the  case  or  the  other 
to  be  true,  in  regard  to  said  conveyance  of  said  lands  ;    and, 
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in  either  state  of  the  case,  the  bill  charges  that  said  lands  and 
the  proceeds  thereof  sliould  be  applied  in  satisfaction  of  said 
decree. 

The  bill  charges,  that  since  the  conveyance  of  lands  above 
mentioned  from  Preston  to  Weigbtman,  said  Weigbtman 
had  conveyed  certain  portions  of  these  lands  to  one  Albeit 
Parker,  for  the  consideration  of  two  hundred  and  twenty-five 
dollars,  to  wit:  east  half  north-west  quarter,  and  west  half 
north-west  quarter,  north  east  quarter,  Sec.  35,  Town.  25  N., 
E.  2  W. 

The  bill  charges  that  complainant  then  caused  an  execution 
to  issue  ui)on  said  decree  rendered  in  Pike  county  Circuit 
Court,  diiected  to  the  sheriff  of  Tazewell  county,  Illinois,  and 
which,  by  the  sheriff  of  said  county,  has  been  levied  upon  the 
lands  before  described  as  conveyed  by  Preston  to  Weigbtman, 
except  the  lands  conveyed  by  Weigbtman  to  said  Parker ; 
that  said  execution  bears  date  the  Stli  March,  1852,  the  levy 
and  certificate  thereof  filed  with  the  recorder  of  said  county, 
13th  March,  1852 ;  that  the  conveyance  from  Preston  to 
Weigbtman  stands  in  the  w^ay  of  said  execution,  and  is  a  hin- 
drance to  the  satisfaction  of  complainant's  decree,  by  reason 
of  the  doubt  which  would  be  thereby  thrown  over  any  pi'o- 
ceedings  against  said  lands,  under  said  execution  ;  and  prays 
the  assistance  of  the  court  in  the  premises,  and  that  Weight- 
man  and  Preston  may  be  made  defendants  to  the  bill,  and 
then  calls  upon  them  to  answer  specifically  the  interroga- 
tions. 

The  bill  then  prays  that  upon  proof  of  the  matters  in  the 
bill  alleged,  the  lands  conveyed  by  Preston  to  Weigbtman, 
except  those  conveyed  to  Parker,  may  be  subjected  to  the  sat- 
isfacfion  of  com])lainant's  debt,  interest,  costs,  &c. 

Weigbtman  filed  his  separate  answer,  in  substance  as  fol- 
lows: Denies  all  knowledge  of  the  cause  in  Pike  coimty 
Circuit  Court,  refei-red  to  in  plaintiff's  bill,  and  de- 
[*284]  nies  all  knowledge  of  any  *decree  rendered  therein. 
That  he  does  not  know  whether  the  paper  filed  with  the 
bill,  described  as  a  certified  copy  of  said  decree,  is  a.  co]iy 
thereof  or  not ;  that  he  knows  nothing  of  the  date  of  said 
decree,  if  any  there  was,  nor  if  the  said  Preston  had  paid 
the  master  in  chancery  of  Pike  county  Circuit  Court  the 
amount  of  said  decree;  that  he  knows  nothing  of  the  issuing 
and  execution,  or  of  a  levy,  or  if  ]")ro])erty  was  found  or  not ; 
that  lie  knows  notliing  touching  the  solvency  or  insolvency  of 
said  Preston,  nor  does  he  know  that  complainant  had  an  exe- 
cution against  said  Preston — knows  nothing  of  the  residence 
of  Preston  at  the  time  of  filiiig  the  bill,  but  that  he  now  re- 
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sides  in  Pekin — knows  not  into  whose  hands  the  execution,  if 
any,  was  placed,  or  what  has  become  of  it,  whether  it  was 
presented  to  Preston,  or  whether  sheriff  found  property  be- 
longing to  Preston  or  not,  but  demands  proof  of  all  the  above 
matters.  Says  that  he  knows  nothing  of  Preston's  circuni- 
istances,  whether  he  is  totally  insolvent,  partially  insolvent, 
or  very  wealthy;  that  he  knows  nothing  of  Preston's  property, 
and  whether  complainant  is  remediless  or  not;  that  he  does 
not  know  when  complainant  commenced  his  suit  in  the  Pike 
County  Circuit  Court — believes  that  for  many  years  Preston 
has  been  owner  of  real  estate  in  Tazewell  county — denies  that 
Preston  continued  to  hold  the  same  in  his  own  name  until 
Sept.,  1851,  but  is  informed  and  believes  that,  some  months 
before  that  time,  Preston  sold  all  of  said  lands  in  the  bill  de- 
scribed, to  John  A.  Jones,  for  the  consideration  of  one  dollar 
per  acre,  and  received  his  pay  therefor,  all  of  which  took  place 
before  respondent  knew  anything  of  said  lands  or  defendant, 
Preston,  and  before  he  even  heard  of  complainant  or  his  Pike 
county  suit.  That,  before  the  purchase  by  respondent  from 
Preston,  the  sale  from  Preston  to  Jones  was  rescinded  by 
mutual  agreement ;  that  the  charge  in  the  bill,  in  which  it  is 
stated  that  on  the  20th  Sept.,  1851,  the  said  Preston  colorably 
and  frauduently  conveyed  the  premises  in  the  bill  described, 
is  false.  Whatever  reason,  private  or  otherwise,  induced 
Preston  to  make  sale  thereof  to  respondent,  over  and  above 
the  consideration  at  the  time  paid  by  respondent,  and  agreed  to 
be  paid,  respondent  is  ignorant. 

As  to  the  charge  that  the  consideration  paid  for  said  land, 
and  to  be  paid,  was  only  colorable  and  entirely  inadequate, 
and  the  lands  were  worth  from  three  to  five  thousand  dollars, 
respondent  can  only  answer,  that  he  is  ignorant  as  to  what 
would  be  the  value  of  the  lands,  if  no  shadow  rested  upon 
the  title ;  that,  wlten  respondent  purchased  the  land,  he  did 
so  at  the  suggestion  of  a  disinterested  person,  knowing  noth- 
ing of  the  land  himself,  or  the  title  thereto.  Kespondent 
denies  all  knowledge  of  any  fraud  in  the  conveyance 
from  Preston  to  him,  or  any  intention  *to  hinder  and  [*285] 
delay  complainant  from  getting  satisfaction  of  his 
decree.  Denies  all  knowledge  of  any  intention  on  the  part  of 
Preston  to  clothe  respondent  with  the  legal  title  in  said  land, 
to  enable  respondent  to  sell  the  same,  as  agent  or  trustee,  the 
beneficial  interest  remaining  in  Preston.  Admits  that  he  has 
conveyed,  to  Albert  Parker,  the  east  half  north-west  quarter, 
and  west  half  north-west  quarter,  north-east  quarter  of  Sec. 
35,  in  T.  25,  Range  2  W.,  for  the  nominal  sum  of  $225,  and 
received  in  part  payment  therefor  a  horse,  at  much  more  than 
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its  easli  value.  Knows  uotliing  of  an  execution,  in  favor  of 
c'omi)laiuant,  against  Preston,  issued  from  Pike  county  to  tlie 
sheriff  of  Tazewell  county,  nor  of  its  levy  upon  the  lands, 
nor  of  any  steps  taken  in  relation  thereto.  Admits  that  the 
conveyance  from  Preston  to  respondent  stands  in  the  way  of 
complainant's  execution  and  satisfaction  of  his  decree,  hy  rea-. 
son  of  the  cloud  thrown  thereby  over  any  proceedings  against 
said  lands  under  said  execution.  Denies  that  there  was  any 
further  or  other  understanding,  between  Preston  and  respond- 
ent, than  that  already  stated. 

To  the  foregoing  answer  complainant  filed  his  general  rep- 
lication. 

Preston  having  failed  to  answer,  the  bill  was  taken  for  con- 
fessed as  to  him. 

The  decree  in  this  case  was  ordered  by  Davis,  Judge,  at 
May  term,  1853,  of  the  Tazewell  Circuit  Court,  setting  aside 
the  deed  from  Preston  to  Weiglitman,  except  as  to  land  con- 
veyed by  Weigh tman  to  Parker. 

J.  RoBEKTS,  for  Plaintiffs  in  Error. 

W.  HaYj  for  Defendant  in  Error. 

Caton,  J.  This  is  a  creditor's  bill  filed  by  Hatch,  against 
Weiglitman  and  Preston,  to  set  aside  an  alleged  fraudulent 
conveyance,  made  by  Preston  to  Weiglitman.  JN^otwithstand- 
ing  the  very  able  and  learned  argument  for  the  plaintiff's  in 
error,  after  a  full  consideration  of  all  the  objections,  we  find 
we  must  affirm  the  decree  excepting  as  to  one  hundred  and 
sixty  acres  of  the  land  which  Weiglitman  had  sold  to  Duval, 
and  twenty  acres  sold  to  Bogle,  neither  of  whom  were  made 
defendants  to  the  bill,  and  as  against  whom  no  decree  should 
have  been  made. 

The  bill  alleges  that  the  complainant  had  obtained  a  decree 
in  a  suit  in  chancery  in  the  Pike  Circuit  Court,  against  Pres- 
ton, for  §3069.50  and  costs,  on  which  he  had  an  award  of 
execution ;  that  an  execution  had  been  issued  to  Pike  county  and 

returned  nulla  bona  /  that  an  alias  execution  had  been 
[*286]     issued  to  Tazewell  "'county,  and  levied  upon  the  land 

in  (piestion  ;  that  Preston  had  })rcviously  conveyed  the 
land  to  Weiglitman,  by  a  colorable  conveyance  and  Avithout 
an  adequate  consideraticm,  and  for  the  purpose  of  defrauding 
his  creditors,  and  prays  that  the  conveyance  may  be  set  aside, 
jmd  the  lands  subjected  to  the  payment  of  the  decree  referred 
to  above.  As  to  Prest(jn,  the  bill  was  taken  for  confessed. 
Weiglitman  answered  on  oath,  denying  the  fraud,  and  show- 
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iiig  that  he  had  conveyed  to  other  ]3arties,  portions  of  the 
land  as  above  stated,  in  good  faith.  Those  grantees  liave  not 
been  made  defendants  to  this  bill.  We  think  the  evidence  is 
quite  sufficient  to  overcome  the  defendants'  answer,,  and  to 
show  that  the  conveyance  to  him  was  not  made  upon  a  l)ona 
fide  sale.  He  distinctly  stated  to  at  least  two  witnesses  on 
different  occasions,  that  he  held  the  lands  in  trust  for  Preston, 
and  from  his  statements  it  very  clearly  appears  that  that  con- 
veyance was  made  because  of  Preston's  embari-assments.  and 
to  put  the  property  beyond  the  reach  of  his  creditors.  Upon 
the  hearing  the  complainant  attempted  to  prove  the  alias  ex- 
ecution as  alleged  in  the  bill  by  parol  proof  of  its  contents, 
after  having  attempted  to  explain  its  absence.  This  explana- 
tion was  not  sufficient,  and  were  proof  of  that  execution 
necessary  to  entitle  the  complainant  to  the  rehef  sought,  the 
decree  would  have  to  be  reversed.  But  that  averment  was 
not  necessary  in  the  bill  and  it  was  not  necessary  to  prove  it 
on  the  hearing.  A  party  has  a  right  to  the  same  remedies  to 
enforce  the  collection  of  a  decree  in  chancery  for  a  specihc 
sum  of  money,  which  he  has  to  enforce  a  judgment  at  law. 
Our  statute  gives  him  an  execution  upon  such  a  decree,  the 
same  as  upon  a  judgment  at  law,  and  he  must  have  the  same 
right  to  remove  out  of  his  way  fraudulent  conveyances. 
For  all  the  purposes  of  this  bill,  therefore,  that  suit  must  be 
regarded  the  same  as  a  judgment  at  law.  Where  a  party 
seeks  to  remove  a  fraudulent  conveyance  or  incumbrance  out 
of  the  way  of  his  execution,  he  may  file  his  bill  for  that  pur- 
pose so  soon  as  he  has  obtained  his  judgment,  and  before  he 
has  made  any  effort  to  satisfy  his  judgment  out  of  other 
property  of  the  creditor.  I  cannot  do  better  than  to  quote 
what  was  said  on  this  subject  by  this  court  in  the  case  of  Mil- 
ler et  al.  V.  Daiyidson,  3  Gilman  518.  "Where  a  creditor 
seeks  to  satisfy  his  debt  out  of  some  equitable  estate  of  th6 
defendant,  which  is  not  liable  to  a  levy  and  sale  under  an  ex- 
ecution at  law,  then  he  must  exhaust  his  remedy  at  law,  by 
obtaining  judgment  and  getting  an  execution  returned  nulla 
l)ona,  before  he  can  come  into  a  court  of  equity  for  the  pur- 
])ose  of  reaching  the  equitable  estate  of  the  defendant,  and 
this  is  necessary  to  give  the  court  jurisdiction,  for  otherwise 
it  does  not  appear  but  that  the  party  has  a  comj^lete 
remedy  at  law.  This  is  what  may  be  *strictly  termed  [*287] 
a  creditor's  bill.  There  is  another  sort  of  creditor's 
bill  very  nearly  allied  to  this,  yet  where  the  plaintiff  is  not 
boimd  to  go  quite  so  far  before  he  comes  into  this  court,  and 
that  is  where  he  seeks  to  remove  a  fraudulent  incumbrance 
out  of  the  way  of  his  execution.     There  he  may  tile  his  bill 
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is  60on  as  be  obtains  bis  judgment."  Wbotber  onr  statute, 
wliieb  subjects  equitable  interests  in  land  to  sale  on  execution, 
bas  done  away  witb  tbis  distinction,  it  is  unnecessary  now  to  in- 
quire. It  is  euougb  Jor  tbis  case  tbat  it  came  strictly  witbin 
tbe  rulo  tbat  prevailed  before  tbat  statute,  wbicb  allowed  tbe 
))arty  to  tile  bis  bill  to  remove  a  fraudulent  conveyance,  witb- 
out  "sbowing  tbat  be  could  not  obtain  satisfaction  out  of  otber 
property  of  tbe  defendant.  As  to  bim,  tbe  conveyance  being 
void,  tbe  creditor  bas  tbe  rigbt  to  place  bimself  in  tbe  same 
])osition  wbicb  be  would  bave  occupied  bad  it  never  been 
made,  and  first  seek  satisfaction  out  of  tbis  land.  Tbe 
grantee's  title  being  tainted  by  fraud,  be  bas  no  rigbt  to  say 
tbat  all  otber  means  to  satisfy  tbe  debt  sliall  be  exbausted, 
before  be  sball  be  disturbed  in  bis  title.  In  tbis  case,  tben, 
tbe  complainant  was  not  bound  to  issue  any  execution,  wbat- 
ever.  He  was  as  mucb  entitled  to  tbe  relief  asked,  witbout  it 
as  witb  it.  It  was  an  inmaterial  averment  in  tbe  bill,  and  not 
necessary  to  be  ]:)roved  at  tbe  bearing. 

Again,  it  is  objected  tbat  tbe  comiilainant  did  not  sbow  a 
complete  record  of  tbe  suit  in  tbe  Pike  Circuit  Court.  Tbis 
was  not  necessary;  tbe  decree  alone  was  sufficient, j97'mrt 
facie,  to  entitle  tbe  complainant  to  relief,  tbe  balance  of  tbe 
case  being  made  out.  Tbat  would  bave  been  sufficient  to  bave 
maintained  an  action  of  debt,  upon  tbe  decree.  Tbe  com])lainant 
was  not  bound  to  sbow  tbat  tbe  decree  bad  never  been  set 
aside,  reversed  or  satislied.  Tbat  was  for  tbe  otber  jiarty  to 
sbow  in  bis  defence,  were  it  true. 

We  arc  of  opinion  tbat  tbe  decree  as  amended  in  tbe  Cir- 
cuit Court  nuist  be  affirmed  so  far  as  it  annuls  and  sets  aside 
tbe  conveyance  of  Preston  to  AVeigbtman,  except  as  to  tbose 
tracts  of  land  sold  to  Duval,  amounting  to  one  bundred  and 
sixty  acres,  and  tbe  tract  of  twenty  acres  sold  to  Bogle,  as 
to  wbicli  it  nmst  be  revei'sed.  Also,  tbat  portion  of  tbe  de- 
cree wbicb  directs  tbe  sberitf  to  proceed  to  sell  under  tbe  ex- 
ecution from  tbe  Pike  Circuit  Court,  for  tbe  reason  tbat 
we  find  tbo  proof  of  tbat  execution  to  be  insufficient.  Eacb 
party  must  pay  one-half  of  tbe  costs  of  tbis  writ  of  error. 
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*Andeew  J.  Batterton  et  al.,  Plaintiffs  in     [*288] 
Error,  v.  William  Yoakum,  Defendant  in 
Error. 

Error  to  Menard. 

Ejectment — Title  op  Plaintiff. — To  recover  In  ejectment,  tbe  claim- 
ant must  have  such  an  estate  in  the  land  m  entitles  him  to  the  present  pos- 
session; and  where  there  is  an  outstanding  lite  estate  in  the  land  claimed, 
or  where  a  valid  sale  of  it  has  lieen  made,  to  paj'  the  debts  of  the  ancestor, 
the  heirs  cannot  maintain  such  action. 

Will. — A  husband  by  his  last  will  gives  to  his  wife  all  his  estate,  except 
so  much  of  a  described  piece  of  land  as  it  might  be  necessary  to  sell  to  pay 
all  his  just  debts,  to  own  as  long  as  she  should  remain  his  widow;  this  will 
invest  her  with  a  life  estate,  if  she  continues  unmarried. 

Such  a  will  is  not  to  be  understood  as  creating  a  charge  t'>f  the  debts  of 
the  deceased  upon  the  life  estate. 

This  was  an  action  of  ejectment  for  several  tracts  of  land, 
commenced  in  the  county  of  Menard,  by  the  heirs  of  David 
Batterton,  deceased,  against  William  Yoakum,  and  tried  at 
the  October  term  of  the  Menard  County  Court,  A.  D. 
1855. 

The  plaintiffs  and  defendant  waived  a  jury,  and  the  case 
was  tried  by  the  court. 

The  plaintiffs  proved  that  they  were  the  heirs  of  said  David 
Batterton,  and  that  their  ancestor  entered  one  piece  of  land 
from  the  LTnited  States  of  America,  and  another  piece  of  land, 
both  claimed  in  the  declaration,  from  the  State  of  Blinois,  and 
known  as  school  lands.  ^ 

For  the  first  tract  of  land,  the  plaintiff  introduced  in  evi- 
dence, the  certificate  of  the  register.  For  the  second  piece  he 
introduced  the  following  evidence,  to  wit:  The  cortilicate  of 
the  Secretary  of  State,  of  the  State  of  Illinois,  first  mak- 
ing affidavit  of  loss  or  destruction  of  original  deed  from 
State.  The  plaintiff"  further  proved  the  marriage  cf  some  of 
the  plaintiffs,  and  the  marriage  of  their  ancestors.  The  plaint- 
iff further  proved,  that  said  defendant  was  in  possession  of 
eiglity  or  ninety  acres  of  said  land,  claiming  title  thereto. 

The  defendant  then  introduced  in  evidence  the  last  will  and 
testament  of  said  David  Batterton,  deceased. 

The  plaintiffs  then  read  in  evidence,  an  application  of  the 
widow,  who  was  executrix  of  the  will,  to  the  Sangamon  Cir^ 
cuit  Court,  for  the  sale  of  said  land,  or  so  much  thereof,  &c., 
together  with  the  exhibits  filed  therewith,  showing  the  amount 
of  the  indebtedness  of  said  David  Batterton.  The  plaintiffs  then 
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proved  tlie  sale  of  the  lands  claimed  in  the  declaration,  and 
oflFered  in  evidence  the  report,  c%c.,  of  the  sale  by  the  execu- 
tor, with  the  will  annexed,  showing  the  sale    by    i-eport,    and 

how  nmch  the  land  sold  for,  <kc.,  and  that  the  whole 
[*2S9]     160    acres  were  sold  in  a  *lump   at   S'2.37.^  per    acre, 

making  ^380,   and   that   said  defendant  became  the 
purchaser,  and  "that  he  was  crier  at  the  auction. 
The  court  gave  judgment  for  defendant. 

W.  Heundox,  for  Flaintitfs  in  Error. 

Stuakt  and  Edwards,  for  Defendant  in  Error. 

Skinxer,  J.  This  was  an  action  of  ejectment,  brought  by 
the  heirs  of  David  Batterton,  to  recover  the  premises  in  con-- 
troversy. 

The  plaintiffs  proved  title  in  fee  in  their  ancestor,  that  they 
were  his  legal  heirs,  and  that  Yoakum  was  in  possession. 

The  defendant  proved  tiie  last  will  of  Batterton,  and  which 
contains  the  following  clause:  "I  give  and  bequeath  unto  my 
beloved  wife,  Nancy  Batterton,  all  my  goods  and  chattels, 
together  with  all  my  stock,  lands,  household  and  kitchen  fur- 
niture, only  so  much  of  the  north  end  of  the  west  half  of  the 
south  west  quarter  of  section  seventeen,  township  seventeen 
north,  of  range  six  west,  as  may  be  necessary  to  pay  all  my 
just  debts,  with  what  other  property  she  niay^  think  lit  to  sell,  so 
far  as  to  pay  all  the  estate  may  be  in  debt ;  the  said  Nancy 
Batterton  to  own  all  and  everything  over,  so  long  as  she,  the 
said  Nancy  Batterton,  remains  my  widoio  and  no  longer,  then 
the  estate  to  be  equally  divided  among  my  heirs." 

The  ])laintiffsthen  proved  an  order  of  tlie  Circuit  Courtof  the 
proper  county,  in  a  proceeding  of  Nancy  Batterton  as  admin- 
istratrix of  the  estate  of  David  Batterton,  against  the  heirs  of 
said  Batterton,  to  sell  tlie  lands  in  controversy,  to  ]iay  the 
debts  against  said  Batterton's  estate.  The  order  directs  the 
s-ale  of  the  lands,  or  so  nmch  thereof  as  should  be  necessary  to 
pay  said  debts.  They  also  proved  a  sale  and  conveyance  under 
the  decree,  and  that  the  defendant,  who  was  the  crier  or  auc 
tioiieer  at  the  sale,  became  the  purchaser.  Trial  by  the  cour" 
and  judgment  for  defendant. 

Fi-om  the  view  we  take  of  the  case,  it  is  necessary  to  ex- 
amine but  one  (piestion.  The  proof  shows  that  Nancy  Batter- 
ton is  still  living,  and  remains  the  widow  of  David  Batterton. 
If  there  is  an  outstanding  life  estate  in  Nancy  Batterton  in  the 
lands,  the  plaintiffs  cannot  recover  in  ejectment. 

To  entitle  them  to  recover  in  tliis  action,  they  must  have 
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siicli  estate  in  the  lands  as  entitles  them  to  the  present  posses- 
sion. If  the  proceeding-sunder  which  the  sale  and  conveyance 
were  made  to  the  defendant  are  valid,  the  title  to  the  lands  is 
in  him.  If  these  proceedings  are  invalid,  and  ineffectual  to 
vest  the  fee  in  the  defendant,  then  the  life  estate  of  the 
widow,  if  such  *estate  is  created  by  the  will,  either  [*290] 
passed  to  the  defendant  by  operation  of  her  deed  as 
administratrix,  or  remains  in  her. 

In  either  event,  then,  the  plaintiffs  cannot  now  recover 
possession  of  the  lands,  unless  the  deed  of  the  widow,  under  the 
order  of  court,  purporting  to  convey  the  fee,  operated  to  forfeit 
her  life  estate  and  devolve  the  whole  estate  upon  the  heirs. 

At  common  law,  a  conveyance  in  fee  by  the  tenant  for  life, 
forfeited  the  life  estate,  and  those  having  the  remainder  or  re- 
version became  at  once  entitled  to  the  entire  estate.  But  this 
depended  u^on  feudal  principles  that  have  no  existence  here, 
and  hence  a  conveyance  in  fee  by  one  having  a  less  estate,  not 
affecting  those  seized  of  ulterior  interests  in  the  lands  is  harm- 
less, and  will  operate  simply  to  convey  such  interest  in  the 
lands  as  the  grantor  in  fact  has.  4  Kent's  Com.  83,  84;  liog- 
ers  V.  Moore,  11  Conn.  R.  553,  557. 

The  whole  question  then  depends  upon  the  effect  of  the  will. 

We  think  the  evident  intention  of  the  testator  was  to  vest  in 
his  widow  a  life  estate  in  his  lands,  subject  to  be  defeated  dur- 
ing her  life  by  subsequent  marriage;  and  this  estate  remains  in 
her,  unless  it'  has  passed  to  the  defendant,  and  if  it  has  so 
passed,  the  plaintiffs'  action  is  equally  defeated. 

The  expressions  used  in  the  will  in  relation  to  the  payment 
of  debts,  cannot  be  construed  into  an  intention  to  create   a . 
charge  of  the  debts  upon  the  life  estate  devised,  and  are  but  a 
direction  as  to  what  portion  of  his  lands  he  desired  to  have 
disposed  of  to  pay  debts. 

These  debts  were  a  lien  upon  the  lands,  which,  however 
devised,  the  law  would  appropriate  to  the  payment  of. 

It  is  unnecessary  in  this  case  to  decide  upon  the  validity  of 
the  proceedings  under  which  the  lands  were  sold,  though  there 
would  seem  to  be  little  difficulty  upon  this  point,  where,  as  in 
this  case,  they  are  collateraUy  brought  in  question.  Nor,  is  it 
necessary  to  decide  upon  the  effect  as  against  the  heirs,  of  the 
defendant  being  both  auctioneer  and  purchaser. 

The  plaintiffs  having  no  right  of  present  possession,  can  have 
no  remedy  by  ejectment;  but  if  the  purchaser  at  the  sale  occu- 
pied 2,  fiduciary  cajiacity,  the  sale  may  perhaps  be  avoided  by 
them;  and  equ.ty,  perhaps,  by  reason  of  their  ulterior  interest 
in  the  lands,  and  to  avoid  consequences  of  delay,  will  afford 
relief.     Thor;p  et  al.  v.  McCullum,  1  Gil.  516. 
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Tlie  plaintiffs  not  being  entitled  to  possession  of  the  lands, 
the  judgment  of  the  Circuit  Court  is  not  erroneous. 

Judgment  affirmed. 


['•'291]  '^'The  Illinois  Central  Railroad  Company, 
AppeUant,  v.  The  County  oF;.  McLean,  and 
George  Parke,  Sheriff,  <fec.,  Appellees. 

Appea  I  from  McLea  n . 

CONSTITCTIOXAL    LAW— EXEMPTION   FROM    TAXATION. — It    is  within  the 

constitutional  power  of  the  leofislature  to  exe.mpt  property  from  taxation,  or 
to  commute  the  general  rate  for  a  fixed  sum. 

The  provisions,  in  the  charter  of  the  Illinois  Central  Railroad  Company, 
exempting  its  property  from  taxation,  upon  the  pajTuent  ot  a  certain  pro- 
portion of  its  earnings,  are  constitutional. 

This  is  a  suit  in  chancery,  from  McLean  county,  to  enjoin 
the  collection  of  a  tax,  assessed  by  the  county  assessor  of  Mc- 

Cited:  Tax,  when  enjoined.  22  111.  37;  right  to  restrain  collection  of,  35 
111.  465;  right  to  commute,  30  111.  149;  42  111.  491.  Taxation,  exemption 
from,  31  111.  486;  62  III.  466:  72  111.  454;  94  HI.,  264;  distinction  between 
corporations  and  individuals.  76  111.  580. 

State  Bank  v.  People,  4  Scam.  303. 

Exe.wptioti from  taxation — Pmoer  of  legislature.  f 

It  is  competent  for  a  State  legislature  to  grant  hy  statute  or  charter  an 
irrepealable  contract  for  exemption  from  taxation.  New  Jersey  r.  Yard, 
95  U.  S.  104.  See  N.  W.  University  v.  People,  80  111.  333,  86  111.  141;  re- 
versed, 99  U.  S.  309. 

So  a  State  may  irrevocably  limit  itself  to  a  particular  rate  of  taxation 
onl}'.  Piqua  Bank  r.  Knoop,  16  How.  369:  Dodge  r.  Woolsey,  18  How. 
401 ;  M.  &  T.  Bank  r.  Thomas,  18  How.  460;  111.  Central  R.  R.  Co.  v. 
McLean  Co.,  17  111.  291. 

The  intent  of  the  legislature  to  exempt  from  taxation  is  not  to  be  in- 
ferred from  ambiguous  terms.  Doubts  are  to  be  resolved  in  favor  of  the 
State.  Hose  r.  R.  R.  Co.,  99  U.  S.  348;  Northern  Mo.  R.  R.  Co.  r.  Ma- 
guire,  20  Wall.46;  Oilman  r.  Sheboygan,  2  Black  510;  Ohio  L.  Ins.  &  T. 
Co.  r.  DeBolt,  16  How.  435;  Erie  Ry.  Co.  r.  Com.,  66  Pa.  St.  84;  111.  & 
Mich.  Can.  Co.  r.  C.  &  R.  1  R.  R.  Co.,  14  111.  321.  See  People  r.  Seaman's 
FriendSoc.,87  111.  246.  . 

A  contract  to  exempt  from  taxation  requires  a  consideration.  W.  Wis. 
R.  R.  Co.  r.  Supervisors,  93  U.  S.  595. 

Immunity  from  tiixation  is  not  transferred  by  sale  of  corporate  property 
under  judgment  or  mortgage.  Chesapeake  &  0.  Ry.  Co.  v.  Miller,  114  U. 
S.  184;  Riimsey  r.  Iloeger.  76  111.  432. 

The  legislature  hivs  no  constitutional  power  to  exempt  a  person  or  class  of 
pennons  from  taxation,  but  it  may  commute  a  tax  for  an  equivalent  and  is 
the  sole  judge  of  the  propriety  of  such  act.  Hunsaker  v.  Wright.  30  111. 
146.     See  Board  of  Sup.  v.  Campbell.  42  111.  490. 

Actexempting  property  of  public  charities,  strictly  construed.  See  Peo- 
ple r.  Seaman's  triend  Soc,  87  HI.  246.  Compare  also  People  v.  Cemetery 
Co.,  86  III.  636. 
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Lean  county,  upon  the  money  and  property  of  the  Illinois 
Central  Eailroad  Company.  It  comes  to  this  court  by  appeal 
from  a  decree  of  dismissal,  entered  j>?'0  forma.  The  decree 
contains  a  stipulation,  that  the  only  question  to  be  made  in  the 
Supreme  Court  is,  whether  the  property  and  franchises,  at- 
tempted to  be  taxed  by  the  defendants,  or  any  part  of  them  is, 
in  law,  liaWe  to  county  taxation.  In  case  of  reversal  of  the 
decree  of  the  Circuit  Court,  the  injunction  is  to  be  made  per- 
petual. 

M,  Beaytvian,  J.  F.  Jot  and  A.  LiNcoLisr,  for  Appellant. 

S.  T.  Logan,  and  Stuakt  and  Edwards,  for  Appellees. 

ScATES,  C.  J.  The  question  is  one  of  the  power  of  the  leg- 
islature, under  the  second  section  of  the  ninth  article  of  the 
present  constitution,  to  exempt,  or  rather  to  commute,  by 
l^ayment  of  a  gross  sum,  to  be  ascertained  by  a  fixed  rule  of 
computation,  the  property  of  the  corporation  from  the  pay- 
ment of  any  portion  of  the  taxes  authorized  to  be  levied  for 
county  purposes.  It  is  contended  that  the  power  is  restricted 
to  arule  of  "'^^7^?]/(9r;?w^5y,"  that  will  compel  every  owner  to 
pay  his  due  '■'■proportion^^  according  to  the  -^value'^  of  his 
'•^propertyP  This  is  doubtless  the  general  rule  intended  to  be 
laid  down,  and  is  well  and  clearly  repeated  in  other  words,  in 
the  lifth  section  of  the  same  article  ;  and  we  must  consider  all 
the  provisions  of  the  constitution  together,  in  ascertaining  the 
true  intent  and  meaning  of  the  convention  in  laying  down  tlie 
rule. 

The  policy  adopted  in  taxation  has  always  been  one  of  great 
delicacy  in  its  exercise  and  discriminations,  and  the  ]30wer  one 
of  vital  interest  to  all  governments,  of  whatever  form ;  and 
we  have  not  been  wanting,  in  the  examination  and 
discussion,  in  *arixious  and  earnest  ■  search  after  the  [*292] 
true  interjiretation  of  our  own  on  this  subject.  And 
we  feel  authorized  and  required,  as  we  believe,  from  that  con- 
sideration, to  sustain  the  provisions  of  the  twenty-second  sec- 
tion of  the  act  incorpora,ting  the  plaintilfs  ;  and  that  the  pay- 
ments provided  for  in  the  eighteenth  section  of  their  charter, 
have  been  constitutionally  substituted  under  the  second  section 
of  the  constitution,  in  lieu  of  the  general  rule  of  uniformity 
and  proportion  fixed  in  its  first  clause. 

A  superficial  examination  of  the  ninth  article  of  the  consti- 
tution presents  apparently  obvious  difficulties,  in  sustaining 
the  composition  rule  prescribed  in  the  charter,  as  violative  of 
both  uniformity  and  proportion  \  and  this  cause   stood  over, 
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and  a  re-argument  was  ordered,  tliat  full  discussion  and  de- 
liberate examination  might  remove  these  apparent  difficulties. 

If  the  rule  of  uniformity  and  proportion  was  to  be  taken, 
not  only  as  a  general  but  a  universal  and  inflexible  one,  upon 
all  taxable  property,  its  true  spirit  would  seem  to  be  violated 
by  any  practical  exercise  of  the  power  given  in  the  last  clause 
of  the  same  section,  which  authorized  various  callings  and  oc- 
cupations, with  franchises  and  privileges,  to  be  taxed,  in  ad- 
dition and  without  res]iect  to  the  ])roperty  already  taxed  under 
the  rule  in  the  first  clause,  which  may  be  nsed  by  parties  in 
carrying  on  these  callings,  occupations  and  franchises. 

"Property"  is  a  term  of  very  large  and  general  import,  in 
wills  and  various  transactions,  and  we  ar<?  not  prepared  to 
doubt  that,  in  the  constitution  and  the  reveiiue  laws,  it  in- 
cludes all  values,  nay,  even  more  than  could  be  claimed  by 
creditors,  heirs,  legatees,  or  next  of  kin,  as  belonging  to  an 
estate. 

The  general  rule,  then,  of  the  constitution  intended  to  ap- 
portion  the  burthen  ujion  the  actual  appraised  value  of  all 
property^  and  in  a  manner  which  would,  as  far  as  may,  make 
its  operation  "uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same.'' 
And  liad  the  rule  stojjped  here,  there  could  be  little  room  left 
for  construction.  But  there  are  exceptions  to  it,  which  show 
that  an  inflexible,  universal  rule  was  not  intended.  And  it 
becomes  a  question  how  far  the  legislature  may  depai't  from 
it — in  what  instances — -and  whether  the  i)resent  is  warranted 
as  one  falling  within  the  exceptions.  The  flrst  exception  is 
to  the  very  basis  of  the  rule  itself,  for  the  flrst  section  of  the 
ninth  article  authorizes  a  capitation  tax. 

The  second  section  lays  du^vn  the  general  rule,  and  the  sec- 
ond exception  is  contained  in  the  last  clause  of  that  section. 
It  provides  that  "the  General  Assembly  shall  provide  for  levy- 
ing a  tax  by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  projjortion  to  the  value  of  his  or  her 
[*293]  property;  such*value  to  be  ascertained  by  some  ])er- 
son  or  persons  to  be  elected  or  appointed  in  such  man- 
ner as  the  General  Assembly  shall  direct,  and  not  otherwise  ; 
but  the  General  Assembly  shall  have  the  ]iower  to  tax  ped- 
dlers, auctioneers,  brokers,  hawkers,-  merchants,  commission 
merchants,  showmen,  jugglers,  innkeepers,  grocery  keepers, 
toll  bridges  and  ferries,  antl  [)ersons  using  and  exercising  fran- 
chises and  ])rivileges,  in  such  manner  as  they  shall  from  time 
to  time  direct."  The  third  exception  is  in  the  sixth  section, 
which  j)rovides  that  "the  s])ecitications  of  the  objects  and  sub- 
jects of  taxation  shall  not  deprive  the  General  Assembly  of  the 
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power  to  require  other  objects  or  subjects  to  be  taxed,  in  such 
manner  as  may  be  consistent  with  the  principles  of  taxation 
fixed  in  this  constitution."  In  laying  a  tax  upon  peddlers  and 
others  enumerated,  and  in  selecting-  and  taxing  other  "objects 
and  subjects"  not  specified,  what  mode  and  manner  of  taxa- 
tion will  "be  consistent  with  the  principles  of  taxation  fixed 
in  this  constitution  ? "  It  was  contended  that  the  tax  contem- 
plated upon  "peddlers"  and  others,  is  in  the  nature  of  a  poll  or 
capitation.  This  is  not  a  satisfactory  interpretation.  The  poll 
is  provided — merely  arbitrary  assessments  and  discriminations, 
to  throw  personal  burthens  upon  the  persons  engaged  in  laud- 
able and  useful  occupations,  could  not  have  been  the  motive 
or  reason  for  the  provision.  By  examining  the  original  report 
of  this  article,  as  made  to  the  Convention  (Convention  Jour- 
nal, 79  to  81),  and  the  various  propositions  of  amendment 
(pages  214,  215,  221,  222,  226),  it  will  be  apparent  that  the 
design  was  not  merely  to  tax  the  useful  professions,  or  indus- 
trious callings  which  do  not  need  or  use  property  in  their 
prosecution,  but  those  only  which  held  or  used  but  an  uncer- 
tain or  small  amount,  and  those  of  an  useless  character,  as  show- 
men, jugglers,  &c.  It  was  proposed  to  include  "doctors,  law- 
yers, and  clerks  of  the  circuit  and  county  commissioners, 
court,"  (p.  215)  but  rejected,  evidently  showing  that  the  de- 
sign was  not  to  tax  professions  merely  as  such,  nor  incomes. 
The  whole  design,  as  we  apprehend  the  constitution,  was  to 
enable  the  legislature  to  make  the  burtlien  proportionate,  by 
applying  a  diiferent  rule  to  these  occupations.  For  peddlers, 
auctioneers,  brokers,  hawkers,  merchants,  commission  mer- 
chants, inn  and  grocery  keepers,  may,  and  most  usually  do, 
carry  on  large  sales  and  exchanges  of  property,  and  at  no  one  time 
have  in  possession  anything  like  a  fair  proportionate  amount 
of  property  to  their  annual  sales  and  profits,  which  could  be 
assessed  or  taxed.  So  with  toll  bridges,  ferries,  and  corpo- 
rations exercising  some  of  the  franchises  and  privileges,  as 
bankers.  Again,  showmen  and  juggl<3rs,  with  little  property, 
and  itinerating,  would  bear  no  fair  proportion  to  the  amount 
gained  by  their  arts,  with  a  little  trumpery  for  decej> 
tion.  Some  ^corporations  invest  all  the  capital  used  [*294] 
by  them  in  taxable  subjects,  lands,  houses,  machinery, 
materials  and  manufactures  from  them  ;  others  have  a  por- 
tion, while  another  class,  like  merchants  and  others,  is  in  float- 
ing, exchangeable  values,  in  goods,  produce,  and  bills  and  notes; 
and  others  with  little  taxable  property,  and  large  but  profit- 
able credits.  Power,  then,  to  make  a  flexible  rule  became  in- 
di-spensable  to  reach  and  remedy  an  inequality  inseparable 
from  the  nature  of  these  circumstances,  and  irremediable  by  a 
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uniform  and  proportionate  rule,  assessed  on  actual  appraise- 
ments of  visible  property.  Therefore,  this  general  power  to 
tax  these,  Avhich,  when  exercised  generally  upon  all,  or 
specially  upon  one  corporation,  may  well  commute,  estimate, 
include  and  compound  within  the  rule  of  assessment,  what- 
ever of  real  or  personal  property  the  individual  or  corporation 
may  use  in  tlie  calling,  or  with  the  franchise. 

Such,  we  view  tlie  rule  adojited  with  the  plaintiff,  by  taking 
live  per  cent,  of  the  gross  income,  in  lieu  of  all  taxes  for  a  pe- 
riod of  six  years,  as  Ave II  as  for  the  grants,  privileges  and 
franchises  conferred,  and  after  that  period  expires,  to  put 
them  upon  the  footing  of  an  assessment  equal  to  two  per  cent, 
addition  to  the  live  per  cent. 

If  the  ])ower  is  given  to  discriminate,  as  we  think  clearly  is 
the  intention,  we  have  no  right  to  scrutinize  its  policy,  to  de- 
termine whether  a  greater  approach  to,  or  degree  of,  equali- 
zation, has  been  attained  by  the  mode  adopted,  than  would 
have  resulted  from  the  general  rule  aj^plicable  to  the  property 
of  ]iersons. 

The  })ower,  then,  to  fix  upon  some  other  rule  than  actual 
appraisement  of  projjerty,  as  applicable  to  the  callings,  c%c., 
enumerated,  leaves  the  mode  of  assessment  and  valuation  to 
the  wisdom  of  the  General  Assembly,  and  the  question  ceases 
to  be  one  between  the  railroad  and  the  county,  and  becomes 
one,  in  the  light  in  whicli  it  has  been  discussed,  between  the 
county  and  the  State,  in  relation  to  the  rights  of  the  former 
to  a  share  of  the  revenue  so  raised,  proportioned  to  the  per 
cent,  levied  for  county  jnirposes.  We  do  not  here  intend  to 
discuss  the  power  and  right  of  the  State,  to  appropriate  to 
State  pur])osos,  all  the  revenue  derived  from  taxes  onpeddleis 
and  others  enumerated. 

It  is  enough  for  the  purposes  of  this  case,  if  the  legislature 
liad  the  iiower  exercised  in  this  case,  and  if  the  plaiiitiffs  are 
exempt  from  taxation  under  the  general  mode  by  appraise- 
ment, when  they  are  taxed  under  a  special  provision  author- 
ized by  the  latter  part  of  the  second  section.  The  only  re- 
striction upon  the  powers  contained  in  the  old  constitution  in 
this  resi)ect,  is  that  forbidding  a  legislative,  and  requiring  an 
actual  apju-aisement.  In  other  resjiects,  the  powers  would 
seem  to  be  enlarged,  or  rather,  those  formerly  im- 
[*29r)]  plied,  because  not  forbidden,  are  now  ^expressed. 
Courts  will  not  seek  by  construction  to  deny  or  de- 
etroy  the  essential  powers  of  the  legislature,  nor  hold  their 
acts  void  in  mere  cases  of  doubt. 

There  is  no  subject  ujxm  which  the  courts  have  sustained 
legislative  power  with  greater  liberality  of  construction  than 
soo 
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on  this  of  the  revenue.  And  it  is  needful  that  they  should 
have  a  power  commensurate'  with  the  means  required  to  fur- 
nish vitality  to  the  body  politic. 

Under  the  old  constitution,  with  jjrovisions  very  similar  to 
the  iirst  clause  of  the  second  section,  and  without  any  like  the 
last,  or  like  the  sixth  section,  the  court  held,  that  an  exemp- 
tion of  the  State  Bank  of  Illinois  from  all  taxation  in  consid- 
eration of  the  ]}ayment  of  half  per  cent,  on  their  capital 
stock,  was  valid  and  constitutional;  State  Bank  of  Illinois 
V.  The  People^  4  Scam.  E..  303 ;  and  the  court  cite  and  rely 
on  Th.e  State  v.  Bei'ry  et  al.^  2  Harrison,  IST.  J.  E.  80,  where 
it  was  held  that  the  propei'ty  generally  of  a  railroad  was  ex- 
empted upon  the  payment  of  a  certain  sum,  under  a  provision 
"  that  no  -further  or  other  tax  or  impost  shall  be  levied  or  as- 
sessed upon  said  company."  This  was  again  contirmed  and 
followed,  on  a  similar  provision  in  the  Camden  and  Amboy 
Raalroad  Co.  v  Hellegas  et  aZ,,  3  Harrison  E.  11  ;  the  same 
plaintiffs  v.  the  Comnn.issioners  of  Appeal.,  3  Harris.  E.  71,  the 
court  again  decide,  that  the  payment  of  a  gross  sum  is  not  a  tax 
for  their  franchises,  but  all  their  property,  and  there  is  no  dis- 
tinction between  State  and  county  and  township  taxes,  for 
every  tax  is  a  State  tax,  and  the  State  apjn'opriates  the  pro- 
ceeds to  what  purposes  she  ]:)leases.  And  again  in  1845,  in 
Gardner,  Assessor  of  Jersey  City,Y.  The  State,  1  Zabriskie  E. 
557,  the  court  adhere  to  and  approve  the  former  decisions. 

A  like  comnuitation  of  the  tax  by  provision  of  the  charter 
was  recognized  and  enforced  in  C Don-nell,  President,  Yazoo 
City  V.  Bailey  et  al.,  Assignees  Commercial  Bank  of  Man- 
chester, 21:  Miss.  E.  386.  In  Deljolt  v.  The  Ohio  Life  Insiir- 
ance  and  Trust  Co.,  3  Oliio  State  E.,  ]^.  S.,  569,  the  court  deny 
the  power  of  the  legislature  to  surrender  the  powei-  of  taxa- 
tion to  a  company  as  an  exemption,  but  hold  that  they  may 
tax  the  property  of  corporations  as  they  do  others,  from  time 
to  time.  They  construe  the  sixtieth  section  of  the  general 
banking  law  of  1845,  which  j^rovided  for  banks  ]iaying  semi- 
annually six  per  cent,  on  the  ])rofits  after  deducting  expenses 
and  losses,  and  which  was  declared  to  be  "in  lieu  of  all  taxes 
to  which  such  company  or  the  stockholders  thereof,  on  ac- 
count of  stock  owned,  would  otherwise  be  subject,"  not  to  be 
a  contract,  but  to  be  subject  to  repeal  and  alteration  by  the 
legislature,  and  other  taxes  or  modes  of  assessment  may  be 
adopted. 

*Courts  will  not  intend  any  provisions  of  the  kind     [*296] 
to  curtail,  abridge  or  suspend  the  power  of  regulat- 
ing the  tax  laws,  and  changing  the  rate  or  mode  unless  clearly 
expressed  and  so  intended.     So  a  bonus  paid  by  a  company  on 
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obtainiiii^j  its  charter,  will  not  be  construed  as  an  agreed  tax 
or  in  lieu  of  taxes.  If  so,  it  would  be  void  under  the  bill  of 
rights  in  the  constitution  of  Maryland.  But  the  corporate 
property  and  shares  in  the  Baltimore  and  Ohio  Railroad  Com- 
pany were  exempted  from  taxation  by  the  act  of  1S26,  and 
that  exemjition  was  sustained.  Mayor  and  C.  C.  of  BaUi- 
more  v.  Bait,  and  Ohh  R.  R.  Co.,  6  Gill.  R.  288. 

Pennsylvania  and  Massachusetts  hold  railways  exempt  from 
taxation,  ujion  the  ground  that  they  are  public  works,  estab- 
lished by  ]niblic  autliority,  like  canals,  turnpikes  and  highways. 
Inhahitants  of  Worcester  x.  llie  Westerii  Railroad  Corpora- 
tion, 4  Metcalf  R.  564;  Railroad  Company  \.  Berls  County. 
6  Barr.  R.  TU;  and  so  of  other  works.  Schuylkill  Bridcje 
Co.  V.  Frairley,  13  Serg.  and  Rawl.  R.  422  ;  Lehigh  -Coal  and 
Namgation  Co.  v.  Northampton  County,  8  Watts  and  Serg. 
R.  334.  But  I  know  of  no  other  State  which  extends  this 
imnumity  upon  this  ground. 

But  an  express  exemption  upon  paying  a  school  tax  and 
making  a  road,  was  sustained  in  the  cases  of  Gordon  and 
Che.ston  V.  The  Appeal  Tax  Court,  3  How.  U.  S.  R.  133. 

In  Arkansas  the  constitution  reijuires  a  rule  of  equality,  and 
forbids  a  discrimination  between  different  species  of  the  same 
kinds,  selected  for  taxation.  Stevens  et  al.  v.  The  State,  2 
Arkans.  R.  291  ;  Pike  v.  The  State,  5  Arkans.  R.  204.  Such 
is  the  rule  settled  by  this  court  in  The  President  and  Trus- 
tees of  JacJisonville  v.  McConnel,  12  111.  R.  138. 

But  tliis  principle  is  not  violated,  by  the  levy  of  a  local  tax 
ujion  a  ]iarticular  district,  for  local  public  uses.  Shaw  v. 
Pennis,  5  Gill.  R.  4U5;  Kirhy  v.  Shaio,  19  Penn.  State  R. 
258. 

Nor  does  it  prevent  a  discrimination  of  the  subjects  and 
objects  of  taxation,  [Sawyer  v.  City  of  Alton,  3  Scam.  R. 
127  ;  Article  9,  Sec.  6,  New  Constitution,)  but  only  requires 
the  objects  and  subjects  enumerated  in  the  constitution,  and 
those  additional  ojies  authorized  to  be  selected  when  taxed,  to 
])e  made  to  bear  their  just  proportion  with  all  of  like  kinds 
within  the  jurisdiction. 

I  luive  presented  these  decisions  to  show  the  constant  sup- 
port given  to  this  vital  power  of  government,  not  only  to  levy 
such  taxes  as  the  public  exigencies  demand,  but  every  disposi- 
ti'."n  the  legislature  may  in  their  wisdom  make,  with  a  view  to 
])romote  the  jniblic  good,  unless  in  ])alpal)le  violation  of  the 
constitutional  rights  of  the  tax-jiayer.  The  case  be- 
[*297]  fore  us  is  not  *an  exemi>tion  or  imnumity  from  the  pay- 
ment of  taxes.  Nor  do  1  hold  to  a  ])Ower  to  discrim- 
inate and  exempt  the  owners  of  the  same  kinds  of  property 
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provided  to  be  taxed,  or  a  cliange  of  the  rule  of  valimtion  and 
assessment.  But  the  exemption  of  the  donated  lands  may  be 
regarded  as  an  exemption  of  the  public  pro]7erty  until  its  sale, 
or  the  performance  of  the  conditions  which  will  release, the 
lien  of  the  State.  The  other  property  of  the  company  falls 
Avithin  the  power  of  the  State,  as  I  have  shown,  to  be  assessed 
by  such  rule  as  the  legislature  may  adopt,  and  in  this  instance 
liave  adopted,  for  taxing  those  corporations  or  persons  "using 
and  exercising  franchises  and  privileges."  It  is  for  the  legis- 
lature and  not  this  court  to  determine  the  "  manner  "  in  which 
this  shall  be  done.  And  it  may  include  the  property  owned 
or  used  by  them,  and  is  not  necessarily  confined  to  a  tax  upon 
the  franchise  or  privilege  itself. 

We  are  therefore  clearly  of  opinion  that  the  act  of  the  leg- 
islature in  these  provisions  is  constitutional. 

Judgment  of  the  Circuit  Court  is  reversed. 

■'  Separate  opinion  by  Skinnee,  J.  By  an  act  of  Congress, 
approved  September  20th,  .1850,  the  federal  government 
granted  to  the  State  of  Illinois  certain  of  the  public  do- 
main lying  witliin  this  State,  to  aid  in  the  construction  of  a 
railroad  in  said  act  named,  and  now  called  "  The  Illinois  Cen- 
tral Railroad."  The  5th  section  of  the  law  making  the  grant 
is  as  follows  :  "  And  he  it  furihsT  enacted^  that  if  the  said  rail- 
road shall  not  be  completed  within  ten  years,  the  said  State  of 
Illinois -shall  be  bound  to  pay  to  the  United  States  the  amount 
w^hich  may  be  received  upon  the  sale  of  any  part  of  said  lands 
by  said  State,  the  title  to  the  purchaser  under  said  State  re- 
maining valid ;  and  the  title  to  the  residue  of  said  lands  shall 
re-invest  in  the  United  States,  to  have  and  to  hold  the  same 
in  the  same  manner  as  if  this  act  had  not  been  passed."  U. 
S.  Laws  of  1850,  466. 

The  legislature  of  tliis  State,  by  an  act,  approved  February 
11th,  1831,  created  the  "  Blinois  Central  Railroad  Company," 
and  authorized  said  company  to  build  and  operate  the  railroad 
contemplated  by  the  law  of  Congress.  By  the  act  of  incorpo- 
ration, the  company  undertook,  "in  consideration  of  the 
grants,  privileges  and  franchises  conferred,"  to  complete  the 
entire  enterprise  within  six  years,  and  to  pay  annually  to 
the  State  a  certain  percentage  of  the  gross  earnings  of  the 
railroad. 

The  act  provides  for  vesting  in  the  company  the  title  to  the 
lands  granted  by  the  United  States  to  this  State,  for 
the  purpose  *of  enabling  the   company   to  build  the     [*298] 
railroad,    and   for  taking,  simultaneously  therewith, 
from  the  company,  a  deed  of  trust  to  certain  persons  named 
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on  the  ]->art  of  the  State,  conveying  the  same  property,  and 
also  the  raih-oad  to  be  constructed,  and  all  property  of  the 
comj^any  a})pertaining  thereto,  in  trust,  to  secure  to  the  State 
full  performance  on  the  ]iart  of  the  company,  and  to  "indem- 
nify the  State  of  Illinois  againt^t  all  and  every  claim  of  the 
United  States  government,"  under  the  act  of  Congress  mak- 
ing the  grant  to  the  State  ;  and  provides,  that  "  the  lands  so 
selected  "imder  said  act  of  Congress,  and  hereby  authorized  to 
be  conveyed,  shall  be  exempt  from  all  taxation  under  the  laws 
of  this  State,  until  sold  and  conveyed  by  said  corporation  or 
trustees,  and  the  other  stock,  property  and  effects  of  said  com- 
pany shall  be,  in  like  manner,  exempt  from  taxation,  for  the 
term  of  six  years  from  the  passage  of  this  act."  Laws  of  1851, 
61.  No  question  is  made  in  this  case  as  to  the  due  execution 
of  the  conveyances  and  investiture  of  title  contemplated 
by  legislature. 

The  third  section  of  the  ninth  article  of  the  State  constitu- 
tion declares  that  "  the  property  of  the  State  and  counties,  both 
real  and  personal,  and  such  other  jjroperty  as  the  General  As- 
sembly may  deem  necessary  for  schools,  religious  and  charita- 
ble purposes,  may  be  exempted  from  taxation."  The  right 
therefore  of  the  legislature  to  exempt  the  jiroperty  of  the  State 
ffom  any  and  all  taxation  is  unquestionable.  Although  the 
deed  of  trust  vests  the  legal  title  to  the  property  of  the  Illi- 
nois Central  Railroad  Company,  in  the  trustees  in  the  deed 
named,  the  conveyance  in  trust  is  for  the  benetit  of,  and  oper- 
ates as  a  mortgage  to,  the  State.  The  State  is  the  party  ben- 
eficially interested,  and  occupies  substantially  the  relation 
of  mortgagee,  and  the  company  that  of  mortgagor.  A  sale  of 
the  i)ro])ertyfor  taxes  in  pursuance  of  law,  would  vestthe  whole 
title  in  the  purchaser,  and  thereby  defeat  the  operation  of  the 
deed  of  trust,  and  destroy  the  security  it  was  intended  to  cre- 
ate in  favor  of  the  State.     Ailins  v.  Ilmman,  2  Gil.  449. 

I  do  not  doubt  that  the  State,  by  virtue  of  the  act  incorpo- 
rating the  Illinois  Central  Hailroad  Company,  the  conversance 
to  the  company,  and  the  deed  of  trust  from  the  company,  has 
such  an  interest  in  the  projierty  of  that  corporation,  as  is  con- 
templated by  the  clause  of  the  constitution  before  quoted, 
and  that,  therefore  the  legislature  may  rightfully  exempt  from 
taxation  the  property  so  conveyed  in  trust,  while  the  same 
remains  a  siihsisting  security  to  the  State. 

Tlie  act  of  incorporation  evidently  contemplates  the  com- 
pletion of  the  railroad  within  six  years  from  the  passage  of 
the  act,  and  that  until  such  completion,  the  ]U'operty, 
[*299]  the  right  to  tax  which  *is  in  question,  should  remain 
free  from  taxation.     The  period  for  performance  on 
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the  part  of  the  company  has  not  expired,  and  nothing  appears 
in  the  i-ecord  to  show  that  there  has  been  full  performance  on 
the  part  of  the  company,  and  that  the  State  is  discharged 
thereby  from  liability  to  the  United  States  arising  out  of  the 
grant  to  the  State.  Until  such  performance,  the  State  has  a 
siib'sisting  interest  in  the  property,  and  the  necessities  of  self- 
protection  incident  to  sovereignties,  as  well  as  to  persons, 
would  seem  to  suggest  the  propriety  and  right,  in  the  State, 
of  protecting  the  security  from  destruction  by  sale  of  the 
property  foD"  taxes,  had  the  constitution  been  silent  upon  the 
subject. 

For  these  reasons  I  concur  in  the  judgment  of  this  court 
reversing  the  decree  of  the  Circuit  Court.  But  I  cannot  con- 
cur with  the  majority  of  the  court  in  the  construction  given 
to  the  last  clause  of  the  second  section  of  the  ninth  article  of 
the  constitution :  "  but  the  General  Assembly  shall  have  power 
to  tax  peddlers,  auctioneers,  brokers,  hawkers,  merchants,  com- 
mission merchants,  showmen,  jugglers,  innkeepers,  grocery 
keepers,  toll-bridges  and  ferries,  and  persons  using  and  exer- 
cising franchises  and  privileges,  in  such  manner  as  they  shall 
from  time  to  time  direct."  I  understand  this  clause  as  in- 
serted to  avoid  all  question,  and  as  an  express  declaration  of 
the  power  of  the  legislature  to  tax  franchises  and  privileges 
exercised  by  regulation  of  law  by  some,  to  the  exclusion  of 
others,  and  which  are  not  common  to  all  the  people  of 
the  State,  without  reference  to  municipal  regulation,  and 
as  having  no  sort  of  reference  or  application  to  ihe  prop- 
erty of  the  corporations  or  persons  exercising  such  franchises 
and  privileges.  To  my  mind,  this  seems  too  plain  for  argu- 
ment. 

Judgment  reversed. 

Note  by  the  repotiter. — At  December  term,  1856,  of  the  Supreme 
Court  of  Ohio,  the  following  points  were  ruled,  which,  from  their  similarity 
to  those  decided  in  the  foregoing  case,  it  is  thought  proper  to  insert  here: 
Matheny ,  for  himself  and  others,  vs.  Golden,  Treasurer  of  Athens 

county. 

Brinkerhoff,  J.,  delivered  the  opinion  of  a  majority  of  the  Court.  Wliere 
the  State,  by  an  act  incorporating  the  Ohio  University,  vested  in  that  in- 
stitution two  townships  of  land,  for  the  support  of  the  University  and  the 
instruction  of  youth,  and,  in  the  same  act,  authorized  the  University  to  lease 
said  lands  for  ninety-nine  years,  renewable  forever,  and  provided  that  lands 
thus  to  be  leased  should  forever  thereafter  be  exempt  from  all  State  taxes; 
Held— 

1 .  That  the  acceptance  of  such  leases  at  a  fixed  rent  or  rate  of  purchase 
by  the  lessees,  constitutes  a  binding  contract  between  the  State  and  the 
lessees. 

2.  A  subsequent  act  of  the  legislature,  levying  a  State  tax  on  such  lands, 
is  a  "  law  impairing  the  obligations  of  contracts,"  within  the  purview  of 
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the  tenth  soetion  of  the  first  article  of  the  constitution  of  the  United  States, 
ai;d  is,  therefore,  ;jro  tanto,  null  and  void. 

3.  Where  one  of  the  lessees  of  such  lands  sues,  as  well  for  himself,  as  for 
many  other  lessees  of  the  same  lands,  holding  on  like  terms  with  himself, 
equity  will  interpose  to  prevent  multiplicity  of  suits  and  afford  a  remedy  by 
injunction. 


['•'300]     ^Calvin   Steigleman   et   al.,   Plaintiffs   in 
Error,  v.    A.  McBeide,  Defendant  in  Error. 

Error  to  Madison. 

Mechanic's  LiRN — Nature  and  enforcement  op. — Ampclmnic's  lien, 
a.s  created  by  the  statute,  is  not  upon  the  specific  thinof  furnished,  nor  upon 
the  interest  alone  of  the  party  in  the  land,  for  whom  furnished,  but  against 
the  land,  to  be  satisfied  in  any  way  consistent  with  the  statute  and  the  prin- 
ciples of  equity. 

Generally,  although  all  the  materials  furnished,  upon  which  the  lien 
accrues,  are  destroyed  or  removed,  the  lien  still  continues  against  the 
land. 

In  a  proceeding,  under  this  lien,  against  a  party  in  possession,  though  he 
should  not  be  the  owner,  the  land  may  be  sold,  and  the  purchaser  will  take 
the  title  as  against  him;  and  whatever  interest  he  had  in  the  land  will  vest 
in  the  purchaser. 

Persons  not  parties  to  the  proceeding  will  not  be  affected  by  it. 

If  the  work  done,  or  the  materials  furnished,  is  so  furnished  or  done  upon 
distinct  premises,  the  lien  nmst  be  again-t  each  of  the  several  premises,  ac- 
cording to  the  value  of  work  and  materials,  and  not  against  both  for  the 
aggregate  amount. 

The  lien  does  not  follow  the  materials  furnished,  from  place  to  place,  but 
is  upon  the  land ;  severed  from  the  land,  they  become  personal  property 
until  again  united  or  merged  in  the  land. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the 
court. 

S.  T.  Sawy'ek,  for  Plaintiffs  in  Error. 

II.  W.  Billings,  for  Defendant  in  Error. 

Skinner,  J.  This  was  a  petition  for  mechanics'  lien,  by 
Stcirrleman  and  another,  against  McBride  and  another.  The 
petition  shows  that  ])etitioners  had  fui-nislied  labor  and  mate- 
rials for  defendants,  in  the  erection  and  repair  of  a  certain  saw^- 
Diill  and  barrel  machine,  situated  upon  certain  premises  in  Al- 

CiTED :  Interest  of  party  in  nnssession  may  be  sold,  23  111.  87  [851.     Lien  is 
upon  land,'J:i  111.640  [591]:  4'2111.  810.     Power  to  bind  owner  of  premises, 
49  III.  11'.).     Lien  on  distinct  premises,  73  111.  540;  11  liradw.  663.     Satis- 
faction of  lion.  82  111.  577. 
'.See  Starr  fi  C.  111.  SUit.  1512  ct  scq.  notes. 
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ton,  in  the  possession  of  defendants  ;  that  defendants  after- 
wards removed  said  mill  and  machinery  to  and  upon  other 
pi-eraises  in  Alton,  in  their  possession ;  and  that  after  the  re- 
moval, petitioners  in  like  manner  furnished  labor  and  mate- 
rials in  the  repair  of  the  same.  The  Circuit  Court  sustained 
a  demurrer  to  the  petition,  and  this  decision  is  assigned  for 
error. 

The  defendants  below  contend  that  the  petition  is  insufficient 
because  it  does  not  show  that  they  are  the  owners  of  the  prem- 
ises, and  because  the  mill  was  removed  from  the  ground  upon 
which  it  was  originally  erected. 

Although  the  first  section  of  the  mechanics'  lien  law  gives, 
in  terms,  the  lien  against  the  land  upon  which  the  work  is 
done,  and  for  improving  which  the  materials  are  furnished,  as 
against  the  party  contracting  for  the  same,  yet  the  seventeenth 
section  provides,  "  that  if  the  person  who  procures  tiie  work 
to  be  done,  or  materials  furnished,  has  an  estate  for 
life  only,  or  any  other  *estate,  less  than  a  fee  simple,  pSOl] 
in  the  land  or  lot  on  which  the  work  is  done  or  ma- 
terials furnished,  or  if  such  land  or  lot,  at  the  time  of  making 
the  contract,  is  mortgaged,  or  under  any  other  incumbrance, 
the  person  wdio  procures  the  work  or  materials  shall  neverthe- 
less be  considered  the  owner,  within  the  meaning  of  this  chap- 
ter, to  the  extent  of  his  right  and  interest  in  the  premises ; 
and  the  lien  herein  provided  for  shall  bind  his  whole  estate 
and  interest  therein,  in  like  manner  as  a  mortgage  would  have 
done ;  and  the  creditor  may  cause  the  right  of  redemption,  or 
whatever  other  right  or  estate  such  owner  had  in  the  land  at 
the  time  of  making  the  contract,  to  be  sold,  and  the  proceeds 
of  sale  applied  according  to  the  provisions  of  this  chapter." 

The  twentieth  section  provides  for  the  payment  of  incum- 
bj'ances,  prior  and  subsequent,  and  of  the  mechanics'  lien,  and 
for  the  application  of  the  proceeds  of  the  sale,  accoi-ding  to  the 
rights  and  liens  of  the  respective  parties ;  paying  the  mechanics' 
lien  before  subsequent  incumbrances,  and  to  the  exclusion  of 
prior,  except  to  the  extent  of  the  value  of  the  land,  excluding 
the  improvements  on  account  of  which  the  lien  accrued. 
When  work  is  done  or  materials  furnished  under  the  provisions 
of  this  law,  they  become  a  part  of  the  land,  and,  together  with 
the  ground  upon  which  the  improvement  is  made,  form  one 
entire  thing,  that  is,  real  estate ;  and,  however  many  interests 
there  may  be  in  the  land,  and  by  whatever  names  they  may  be 
known,  all  together  constitute  the  laiid. 

The  land  may  be  sold  in  this  proceeding,  the  value  evolved 
into  money,  and  the  money  applied  according  to  the  rights  of 
all  parties  in  interest  and  before  the  court.     The  lien  created 
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bj  the  law  is  not  against  the  specific  thing  furnished,  nor  nec- 
essarily against  the'  interest  alone,  in  the  land  of  the  party  for 
whom"  the  J  are  furnished,  but  against  the  laud,  and  should  be 
satisfied  out  of  the  same  in  any  manner  consistent  with  the 
statute,  and  the  principles  of  ecpiity. 

Although  the  entire  materials,  buildings  and  improvements, 
on  account  of  which  the  lien  accrued,  be  removed,  rendered 
worthless,  or  destroyed  by  accident,  the  lien  still  continues 
against  the  land.  Exceptions  may  of  necessity  perhaps  exist 
to  these  general  rules. 

The  person  for  whom  the  work  is  done  or  materials  fur- 
nished may  have  a  life  estate  in  the  land,  determinable  at  a 
period  uncertain,  as  the  life  may  be  long  or  short ;  he  may 
liave  a  right  of  possession  for  a  period  certain,  and  the 
improvenients  and  erections  may  be  of  a  character  entitling 
liim  to  remove  them  on  surrender  to  the  owner  of  the  fee.  In 
the  like  cases  w^e  do  not  attempt  a  construction  of  the 
[*302]  statute.  A  party  in  *possession  of  land  is  presumed 
to  be  in  rightfully,  and  with  cJaim  of  the  iee,  to  be 
the  owner  of  the  fee.  Jfn-son  v.  ParJc^  3  Scam.  532 ;  Davis 
V.  FasJey,  13  111.  192,  198.  - 

In  a  proceeding  against  the  party  in  possession,  though  he 
be  not  the  owner,  the  land  may  be  sold  and  the  purchaser  will 
take  the  title,  as  against  him.  Switzer  et  al.  v.  Skiles,  3  Gil. 
529.  533;  Ferguson  v.  Ililes,  ibid.  358,  365. 

Under  the  statute  relating  to  mechanics'  liens,  as  against  the 
]iarty  for  whom  the  work  is  done  or  materials  furnished,  and 
M-ho  is  in  possession,  the  land  may  be  subjected  to  sale,  and 
whatever  interest  he  may  have  therein,  be  it  more  or  less,  will 
vest  in  the  purchaser.  Ttirney  v.  Saunders  et  al.,  4  Scam. 
527;   Garrett  v.  Stephenson  et  al.,  3  Gil.  261,  280. 

But  persons  not  parties  to  the  proceeding  would  in  no  man- 
ner be  affected  thereby.  It  then  follows,  that  whatever  inter- 
est these  defendants  had  in  the  several  premises  at  the  time 
the  liens  accrued,  in  this  proceeding  against  them  alone,  may 
be  subjected  to  satisfaction  of  the  debt  for  the  work  done,  and 
materials  furnished ;  and  the  lien  must  be  against  each  of  the 
several  premises,  according  to  the  value  of  work  done  and 
materials  furnished  upon  them  respectively,  and  not  against 
both  for  the  aggregate  amount. 

The  lien,  being  against  the  land,  does  not  follow  the  mate- 
rials furnished,  from  ])lace  to  place.  When  severed  from  the 
land,  they  become  personal  ])ro])erty,  and  must  be  governed 
by  the  rules  relating  to  such  property,  until  again  united  with, 
or  merged  in  the  land. 

Taking  the  petition  as  true  upon  demurrer,  the  petitioners 
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are  entitled  to  liens  against  each  of  the  premises  described  in 
their  ]3etition  to  lihe  extent  of  the  work  done  and  materials 
furnished,  and  to  a  decree  subjecting  them  separately  to  sale, 
for  the  satisfaction  of  the  liens  against  them  respectively. 
Decree  reversed  and  cause  remanded. 

Decree  reversed. 


Joel  Johnson,  Appellg-nt,  v.  William  B.  Kichardson 
ET  AL.,  Appellees. 

Appeal  from  Sangamon. 

Tort — Pakties — ^Pleading. — In  an  action  in  tort,  founded  on  a  breach 
of  duty,  seeking  the  recovery  of  damag-es  and  not  a  specific  thing,  the  non- 
joinder of  any  of  the  owners  can  only  be  taken  advantage  of  by  plea  in  abate- 
ment. If  such  plea  is  not  interposed,  the  plaintiffs  recover  proportionately 
to  their  interests  or  damages,  and  the  other  joint  owners  may  afterwards 
sue  and  recover  their  proportion  of  the  whole  damages. 

*LiABiLiTY  OF   INNKEEPER. — Guests  at  an  inu.  although  they    [*30.3j 
know  that  an  iron  safe  is  provided  for  that  purpose,  are  not  bound  to 
deposit  their  money  therein  or  with  the  innkeeper. 

Ihnkeepers  are  bound  to  protect  the  property  of  their  guests,  and  in  case 
of  loss  or  injury  to  it,  can  only  absolve  themselves  from  liability  by  showing 
that  they  were  not  in  fault.     The  burthen  of  proof  is  upon  the  innkeeper. 

If  the  guest  should  unnecessarily  expose  his  money  to  danger,  or  carry  too 
large  a  sum  with  him,  a  different  rule  might  prevail. 

The  only  questions  raised  upon  this  record  are  fully  pre- 
sented in  the  opinion  of  the  court,  and  render  any  other  state 
ment  of  the  case  unnecessary. 

A  Lincoln,  for  Appellant. 
S.  T.  Logan,  for  Appellees. 

Sktnner,  J.  This  was  an  action  on  the  case  by  Richardson 
and  Hopkins  against  Johnson.  One  Brush,  who  was  a  co- 
partner of  the  plaintiifs  below,  having  in  his  possession  $434 
of  the  partnership  money,  in  company  with  one  Thompson 
arrived  by  railroad  late  in  the  night  at  Springfield  and  put  up 
at  the  hotel  of  the  defendant. 

Thompson,  in  the  presence  of  Brush,  deposited  with  the 
clerk  of  the  hotel  a  package  of  $3,000,  which  he  was  convey- 
ing for  other  persons,  and  the  same  was  placed  in  an  iron  safe 
kept  in  the  office  of  the  hotel  for  such  purposes. 

After  supper  Brush  and  Thompson  were  put  into  one  room 

Cited:    91111.71. 

See  Starr  &  C.  111.  Stat.  1293,  Ch.  71. 
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to  lodge,  Brusli  having  the  §434:  in  his  pocket  and  Thompson 
liaving  some  §300  in  his  pocket.  They  foimd  a  good  lock  on 
the  door  and  locked  it,  leaving  the  key  in  the  lock  on  the 
inside,  and  the  room  was  apparently  safe  against  entry  by 
thieves.  In  the  morning  the  door  was  fomid  open  and  Brush's 
money  stolen,  but  Thompson's  was  not. 

No  special  notice  was  given  as  to  the  keeping  of  valuables, 
nor  touching  liability  for  their  loss.  The  cause  was  tried  by 
jury,  a  verdict  found  against  the  defendant  for  §286,  and 
judgment  was  rendered  thereon.  The  defendant  asked  for 
two  instructions  which  the  court  refused  to  give,  and  upon 
these  instructions  the  only  questions  of  law  involved  in  the 
case  arise. 

The  iirst  is  based  upon  the  supposition  that  the  plaintiffs 
can  not  maintain  their  action  because  of  the  non-joinder  of 
Brush,  who  was  joint  owner  with  them  of  the  money  stolen. 
The  action  is  in  tort  founded  on  a  breach  of  duty  devolved  by 
the  law  upon  the  defendant  by  reason  of  his  calling — a  duty 
the  law  imposes  on  him  towards  all  liis  guests  frc  m  considera- 
tions of  public  policy  and  without  regard  to  any  implied  con- 
tract of  bailment. 
[*304]  *The  ])roper  plaintiffs,  in  actions  in  form  ex  delicto 

for  injuries  to,  loss,  or  destruction  of  property,  ari5 
all  the  joint  owners  of  such  proj^serty  ;  but  M'here  the  remedy 
adopted  seeks  the  recovery  of  damages  and  not  the  specific 
thing,  the  non-joinder  of  one  or  more  of  the  joint  owners  can 
only  be  taken  advantage  of  to  defeat  the  action  by  plea  in 
abatement.  If  such  plea  be  not  interj^osed  the  plaintiffs  may 
recover  according  to  their  proportionate  interests  in  the 
property  injured,  or  their  proportion  of  the  damages  sus- 
tained by  all;  and  the  other  joint  owners,  not  joined,  may 
afterwards  sue  and  recover  their  proportion  of  the  whole 
damages.  Therefoi-e  the  non-joinder  of  Brush  under  the  gen- 
eral issue  could  only  be  available  to  lessen  the  plaintiffs' 
damages ;  and  the  damages  actually  recovered  in  this  case  was 
theae  plaintiffs'  portion  only  of  the  whole  money  stolen.  1 
Chitty'sPl.  76;  2  Saunders'  PI.  and  Ev.  536;  'Edwards  v. 
///{/,  11  111.  22 ;  llart  v.  Fitzgerald,  2  Mass.  509  ;  Wheel- 
■inr'Hjht  V,  Depij>iter^  1  John.  471  ;  Brotherson  v.  Hodges^  6 
Jolin.  108;  Bradish  v.  Schencl',  8  John.  151. 

The  second  instruction  refused,  assumes  the  law  to  be,  that 
if  the  defendant  kept  an  iron  safe  for  the  deposit  and  safe 
keei>ing  of  money  of  his  guests,  and  Brusli  knew  tlie  fact,  but 
chose  himself  to  keep  the  money,  the  defendant  as  innkeeper 
is  not  liable  for  the  loss. 

The  general  doctrine  deducible  from  the  authorities,  ancienj 
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and  modern,  is,  that  keepers  of  jtwJZ^'c  inns  are  bound  well  and 
safely  to  keep  the  property  of  their  guests  accompan^wng  them 
at  the  inn ;  and  in  case  such  property  is  lost  or  injured  the 
innkeeper  can  only  absolve  himself  from  liability  by  showing 
that  the  loss  or  injury  occurred  without  any  fault  whate^'eron 
his  ]}art;  or,  by  the  fault  of  the  guest,  his  companions,  or 
servants  ;  or,  by  superior  force  ;  and  the  burden  of  proof  to 
exonerate  the  innkeeper  is  upon  him,  for  in  the  first  instance 
the  law  will  attribute  the  loss  or  injury  to  his  default. 

These  rules,  though  seemingly  hard  on  innkeepers,  are 
founded  on  considerations  of  public  utility,  and  deemed  essen- 
tial to  insure  a  high  degree  of  security  to  travelers  and 
strangers  who  of  necessity  must  trust  to  and  confide  in  the 
honesty  and  vigilance  of  the  innkeeper  and  those  in  his  employ. 
2  Kent  Com.  592  to  596 ;  Jones  on  Bailments  95,  96  ;  Story 
on  Bailments  471,  472.  Some  of  the  cases  hold  innkeepers 
liable  in  regard  to  the  property  of  the  guest  at  the  inn,  to  the 
same  extent  that  common  carriers  are  in  reference  to  goods  com- 
mitted to  them  for  transportation,  that  is,  for  all  loss  or  injury 
not  the  result  of  inevitable  accident. 

But  it  is  not  necessary  in  this  case  to  extend  the  doctrine 
relating  to  the  liability  of  innkeepers,  beyond  the  limit 
of  *universal  recognition.  Jiichniond  v.  Smith,  [*305] 
8  Barn.  &  Cress.  9  ;  Bennett  v.  Miller,  5  Durn.  & 
East,  273  ;  Quinton  v.  Court7iey,  1  Haywood  40 ;  Towson  v. 
The  Havre  de  Grace  Bank,  6  Harris.  &  Johnson  47 ;  Mason 
V.  Thompson,  9  Pick.  280 ;  Shaw  v.  Berry,  31  Maine  478 ; 
BerTishire  Woolen  Company  v.  Proctor,  7  Cush.  417  ;  Piper 
V.  Mann,  21  Wend.  282  ;  Nelson  v.  Axon,  1  McCord  509 ; 
Metcalfe.  Hess,  14  111.  129. 

In  this  case  the  money  is  shown  to  have  been  stolen,  and  it 
being  the  duty  of  the  innkeeper  to  keep  honest  and  faithful 
servants,  and  to  use  every  practicable  guard  against  thieves, 
prima  facie,  the  law  holds  him  responsible  for  the  loss,  for, 
from  the  nature  of  the  case  the  guest  cannot  be  presumed  to 
have  the  means  of  proving  who  is  the  guilty  party,  nor  of  ee- 
tablishing  the  fact  of  delinquency  on  the  part  of  the  inn- 
keeper. 

Every  traveler  must  carry  with  him  more  or  less  money,  and 
it  would  be  unreasonable  to  limit  him  to  a  sufficient  amount 
for  immediate  use.  His  journey  may  be  long,  and  its  exigen- 
cies may  require  a  much  larger  sum  than  the  amount  in  this 
case.  Strangers  are  usually  compelled  to  rely  wholly  on  their 
money  for  living  and  transportation,  and  without  money  tlieir 
condition  would  be  such  as  none  would  willingly  hazard. 

To  compel  them  to  place  their  money  in  the  custody  of  the 
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innkeeper,  his  clerk,  or  servant,  would  create  new  perils  in 
traveling,  and  place  the  guest  at  the  mercj  of  the  publican, 
lionest  or  dishonest,  and  he  would  be  likely  to  know  nothing 
of  the  character  of  the  person  into  whose  keeping  he  might 
chance  to  fall. 

If  the  traveler  is  compelled  to  give  his  money  over  for  safe 
keeping  on  his  arrival  at  a  hotel,  what  proof  could  he  be  ex- 
pected to  retain  of  the  fact,  or  of  the  amount?  and  how  practi- 
cally unavailing  would  be  the  remedies  of  the  law  in  case  of 
the  dishonesty  of  those  to  whom  the  surrender  must  be  made. 
Such  a  rule  we  think  not  only  inconvenient,  but  unreasonable 
and  impracticable. 

We  do  not  intimate  an  oju'nion  that  innkeepers  are  respon- 
sible in  all  cases  of  loss  of  their  guests'  property.  The  guest 
may  unnecessarily  expose  his  money  to  danger,  or  unnecessarily 
carry  with  him  large  sums,  which  no  prudent  man  would  do 
in  a  country  where  exchange  can  be  readily  obtained. 

In  this  case,  the  sum  was  not  unreasonably  large  to  carry 
about  the  traveler's  person,  and  we  cannot  hold  that  he  was  at 
fault  in  not  depositing  it  with  the  innkeeper. 

Judgment  affirmed. 
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Nicholas  P.  Iglehaet,  Plaintiff  in  Error,  v.  Abijah 
W.  Pitcher,  Defendant  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas-. 

Practice — Statute— Eecord. — The  statute  of  1853,  regulating  practice 
in  certain  courts  in  Cook  County,  does  not  intend  to  niake  the  service  of  a 
copy  of  declaration  and  rule  to  plead  a  part  of  the  record;  these  should  bo 
incorporated  into  a  bill  of  exceptions  if  objection  to  them  is  to  be  taken. 
The  absence  of  them  from  the  record  will  not  be  taken  as  evidence  that  they 
■were  not  served. 

The  judgment  in  this  case  was  rendered  by  J.  M,  Wilson, 
Judge,  at  vacation  term  of  the  Cook  County  Court  of  Com- 
mon Pleas,  in  January,  1855.  The  judgment  recites  that,  it 
appearing  to  the  court  that  due  personal  service  of  summons 
had  been  had  upon  Iglehart,  at  least  ten  days  previous  to  the 
first  day  of  the  term,  but  not  appearing,  judgment  M'as 
entered,  &c.  Errors  assigned  are,  that  court  had  not  juris- 
diction to  render  judgment,  because  it  does  not  appear  iy  the 
record  that  Iglehart  was  served  with  a  copy  of  the  declaration 
ten  days  prior  to  the  said  vacation  term,  and  because  said  judg_ 

Cited:  Presumption  in  favor  of  regularity  of  judgment,  79  111.  472- 
What  should  be  incorporated  into  record,  18  111.  549.  Act  of  1853  regulat- 
ing practice,  17  111.  386. 
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iiient  was  rendered  at  a  vacation  term  and  no  copy  of  tlie 
dt'claratiou  or  rule  to  plead  was  served  ten  days  before  the 
term. 

Akxold,  Lakned  and  Lay,  for  Plaintiff  in  Error. 

ScA^oiox  and  McCagg,  and  Shoiway  and  Waite,  for  De- 
fendant in  Error. 

[*308]  *ScATES,  C.  J.  A  default  being  entered  in  the  court 
below,  for  want  of  a  plea,  the  only  question  we  deem 
it  necessary  to  notice  is,  whether  it  be  necessary  to  show  ser- 
vice of  a  copy  of  the  declaration  and  rule  to  plead,  to  sustain 
the  default. 

We  are  of  opinion  that  the  statute  of  1853,  regulating  the 
])ractice  in  these  courts,  does  not  require  nor  intend  to  make 
the  service  of  these  copies  a  part  of  the  record,  any  more 
than  the  copies  of  the  instruments  or  accounts  sued  on.  They 
must  be  incorporated  into  the  record  by  bill  of  exceptions. 
Their  mere  alDsence  from  the  recctrd  cannot,  therefore,  be 
taken  as  evidence  that  they  were  not  served,  and  can  raise 
no  presumption  against  the  correctness  and  validity  of  the 
judgment. 

Every  reasonable  intendment  will  be  made  in  support  of  the 
judgments  of  courts  of  general  jurisdiction. 

We  not  only  presume  in  their  support  due  notices  and  rules, 
to  support  the  default — for  it  is  the  act  and  order  of  the  court, 
and  not  of  the  plaintiff' — but  we  will  also  presume  that  the 
])laintitf  produced,  and  the  court  heard,  sufficient  evidence  to 
sustain  the  finding  and  judgment  thereon. 

The  assignment  of  eiTor  in  this  case  seems  to  proceed  upon 
the  assumi)tion  that  a  default  is  erroneous,  not  only  if  tiiken 
without  giving  copies,  but  unless  the  fact  of  service  of  them 
atlirmatively  aj)])ear  in  the  record. 

But  we  do  not  think  this  view  supported  by  the  provisions 
of  the  act.  Proof  of  the  rule  to  plead,  and  the  service  of 
coi)ies,  need  not  appear,  any  more  than  rules  to  plead  under 
the  old  i)ractice,  with  the  co]\y  of  the  instrument;  and  I  am 
nut  aware  that  this  was  ever  considered  necessary  to  be  shown 
by  any  practice  on  the  circuits,  or  decision  of  this  court.  It 
might  be  otherwise,  and  i)laced  upon  a  different  and  stronger 
rea.s(jn,  were  the  ])laintiff'  entitled,  as  at  common  law,  to  enter 
up  his  own  order  for  default,  at  the  clerk's  office  in  vacation, 
without  the  intervention  of  the  court. 

Judgment  will  be  atffi-med. 

Judgment  affirmed. 
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*Geokge  W.  Eose,  AjDpellant,  v.  Thomas  A.     [*309] 

Buckland,  Appellee. 

Daniel  W.  Whittemore,  Appellant,  v.  The  Same, 

Appellee;  and 

Amos  Whittemoke  v.  The  Same. 

A2}2^eal from  Bureau. 

Congress — Bounty  lands. — Congress  has  power  and  jurisdiction,  over 
land  granted  as  bounties  to  soldiers  of  the  war  of  1812.  for  the  purposes  of 
protection,  disposition  and  investiture  of  title,  so  long  as  the  title  remains 
in  the  United  States. 

The  limitations  and  prohibitions  of  the  act  of  Congress  of  1812,  as  also 
the  act  of  1842,  in  relation  to  bounty  lands,  restricting  the  sale  and  transfer 
of  such  lands,  are  constitutional,  and  do  not  infringe  the  rights  of  the  States, 
All  assignments  or  conveyances  of  such  bounty  lands,  or  of  warrants  there- 
for, prior  to  the  issuing  of  the  patent,  are  void. 

It  appears  by  the  bill  for  an  injunction  filed  in  the  case  of 
Kose,  that  Whittemore,  his  grantor,  purchased  of  Daniel 
Ciongh,  the  son  of  David  Clongh,  who  had  been  a  soldier  in 
the  war  of  1S12,  all  the  riglit  which  he  had  to  any  land  that 
might  be  granted  to  said  David  Clongh,  for  services  in  said 
w^ar ;  and  that  Mary  Clongh,  a  daughter  of  said  David,  (Dan- 
iel and  Mary  being  the  only  children  and  sole  heirs  of  David,) 
gave  him  a  power  of  attorney,  to  procure  the  warrant  for  the 
land,  from  the  United  States,  to  whicli  her  father  was  entitled, 
to  locate  the  same,  sell  the  land  and  divide  the  proceeds  with 
her.  At  the  time  of  these  bargains  between  Daniel  and  Mary 
Clough  and  Whittemore,  the  circumstances  of  the  death  of 
David  Clough,  were  unknown,  and  Whittemore  was  pnt  to  ex- 
])ense  and  trouble  in  finding  them  out,  and  in  procuring  the 
facts  requisite  to  obtain  the  warrant  for  the  land,  Daniel 
Clough  gave  a  quit-claim  deed  to  Whittemore,  for  his  interest 
in  the  land  to  be  obtained,  for  S75.  Whittemore  subsequently 
settled  with  Mary  for  her  interest,  and  obtained  that  also. 
After  these  bargains,  Whittemore  obtained  the  patent  for  the 
land,  located  it  and  sold  to  Rose.  Kose  resided  on  the  land 
and  has  paid  taxes  for  more  than  seven  years.  After  the 
patent  had  been  issued,  the  grantees  of  Buckland,  the  ap23ellee, 
obtained  a  quit-claim" deed  from  Daniel  and  Mary  Clough,  for 
the  land  located  by  the  patent,  for  a  consideration  of  $24,  with 
a  full  knowledge,  as  the  bill  alleges,  of  all  the  facts  of  the 
agreements  and  bargains  between  Daniel  and  Mary  Clough 
and  Whittemore.     That  the  property  at  the  time  of  the  quit- 
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claim  to  Buckland,  was  worth  $3,600.  Buckland  brought 
ejectment  against  Rose,  and  Eose  tiled  this  bill  for  an  injunc- 
tion, seeking  to  restrain  Buckland  in  the  prosecution  of 
[*310]  his  ejectment.  A  denmrrer  was  sustained,  and  the  *bill 
was  dismissed  for  want  of  equity,  by  Lelakd,  Judge, 
at  January  term,  1855,  of  the  Bureau  Circuit  Court.  Com- 
plainants ai)pealed.  The  facts  and  questions  in  the  three 
cases  were  similar,  in  so  far  as  the  opinion  of  the  court 
affects  the  same. 

Glover  and  Cook,  for  the  Appellants. 

M.  T.  Peters,  for  the  Appellees. 

Skinner,  J.  The  laws  of  Congress,  of  December  24th, 
1811,  and  January  11th,  1812,  gave  one  hundred  and  sixty 
acres  of  land  to  each  of  the  non-commissioned  officers  and 
soldiers,  who  served  in  the  late  war  of  the  United  States  with 
Great  Britain,  upon  their  discharge  and  faithful  performance 
of  their  duties  while  in  service,  and  upon  such  terms  and  con- 
ditions as  Congress  should  thereafter  by  law  provide. 

The  law  of  Congress  of  May  6th,  1812,  provides  for  ihe  sur- 
vey of  certain  of  the  public  domain;  for  the  locating  of  mili- 
tary bounties  therein ;  for  the  issuing  of  wairants  for  the 
period  of  live  years,  to  the  parties  entitled  to  such  bounty ; 
for  the  granting  of  patents  to  them;  and  provides:  "that  no 
claim  for  military  land  bounties  shall  be  assignable  or  transfer- 
able in  any  manner  whatever,  until  after  patent  shall  have 
been  granted  in  manner  aforesaid.  All  sales,  mortgages,  con- 
tracts, or  agreements  of  any  nature  whatever,  made  prior 
thereto,  for  the  purjiose,  or  with  the  intent  of  alienating, 
pledging  or  mortgaging  any  such  claim,  are  hereby  declared 
and  shall  be  held  null  and  void." 

This  law  also  declares  that  the  land  shall  not  be  subject  to 
sale  on  account  of  tlie  debts  and  contracts  of  the  party  en- 
titled thereto,  existing  at  the  date  of  the  patent.  The  law  of 
Congress  of  April  16th,  1816,  upon  the  same  subject  and 
carrying  out  the  intention  of  the  former  laws,  provides :  "That 
no  transfer  of  land  granted  by  virtue  of  this  or  any  other  law, 
giving  bounties  of  land  to  non-commissioned  officers,  musi- 
cians, or  privates,  enlisted  during  the  late  war,  shall  be  valid, 
unless  the  contract  or  agreement  therefor,  or  letter  of  at- 
torney giving  ])ower  to  sell  or  convey,  shall  have  been  ex- 
ecuted after  the  patents  shall  have  been  issued  and  delivered 
to  the  persons  entitled  thereto." 

By  the  law  of  Congress  of  July  27th,   1842,  the  party,  en- 
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titled  to  land  bounty  for  services  in  the  war  of  1812  witli 
Great  Britain  (his  heirs  or  les^al  representatives),  is  authorized 
to  enter  the  amount  of  land  he  is  entitled  to  under  the  previ- 
ous laws,  at  the  public  land  offices  of  the  United  States. 

This  law  provides:  that  the  certificate  of  location  issued 
under  the  provisions  of  this  act,  shall  not  be  assign- 
able, but  the  *patent  shall  in  all  cases  issue  in  the  [■^311] 
name  of  the  person  originally  entitled  to  the  bounty 
land,  or  to  his  heirs  or  legal  representatives."  From  the 
passage  of  the  first  laws,  granting  land  bounties  up  to  almost 
the  present  time.  Congress  has  enacted  laws  reviving  and  con- 
tinuing expired  authority  to  prove  right  to  and  obtain  military 
bounties  under  those  early  laws,  and  carrying  out  their  spirit 
and  intent. 

These  bills  show  that  the  ancestor  of  the  patentees  of  the 
land  in  controversy  was  entitled  to  bounty  land  as  a  soldier  of 
the  war  of  1812,  and  that  it  was  patented  to  them  for  such 
bounty ;  that  the  entry  was  made  imder  the  act  of  Congress 
of  1842;  that  the  patent  issued  to  them  in  1845;  and  that 
the  complainants  claim  under  the  patentees  by  conveyances 
executed  hefore  the  issuing  of  the  warrant  upon  which  the 
entry  was  made,  and  of  course  before  the  entry  and  before 
the  issuing  of  the  patent.  The  main  question  in  these  cases 
is,  as  to  the  validity  of  these  conveyances.  If  Congress  has 
power  under  the  constitution  of  the  United  States  to  impose 
the  limitations  and  restrictions  upon  the  sale  of  the  inchoate 
interest  existing  in  the  patentees  by  virtue  of  the  laws  prior 
to  the  granting  of  the  warrant,  or  prior  to  the  entry  or  to  the 
granting  of  the  patent,  and  those  limitations  and  restrictions 
extend  to  these  conveyances,  it  follows  that  they  are  void. 
Without  the  laws  of  Congress  of  1812  and  1816  the  law  of 
1842  would  be  wholly  ineffectual.  The  bounty  is  given  by 
these  first  laws,  and  the  manner  of  dispensing  it — of  selecting 
the  land — only  is  changed. 

Under  the  first  laws  the  land  was  drawn  by  lot ;  under  the 
last,  the  warrantee  may  select  the  land  by  entry  and  the 
patent  issues  by  authority  of  the  laws  creating  the  bounty, 
and  the  subsequent  laws  keeping  them  alive  and  giving  them 
more  complete  efficacy. 

The  limitations  and  restrictions  imposed  by  the  laws  creat- 
ing the  bounty  follow  it  until  they  are  removed  by  law. 
There  is  no  retrospective  operation  of  law  in  these  cases,  in 
the  light  of  invalidating  contracts  between  individuals.  The 
limitations  and  restrictions  upon  sale  of  the  bounty  are  con- 
tained in  the  laws  creating  it,  and  without  which  it  would  not 
exist;    and  the  prohibition  against  assigning  the  certificate 
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of  entry  contained  in  the  la  w  of  ]  842,  is  a  part  of  the  law 
giving  the  right  to  make  such  entry. 

The  northwest  territory  embracing  this  State  was  ceded  by 
individual  States  to  the  United  States  before  the  federal  con- 
stitution went  into  operation,  the  proceeds  of  which  were  to 
constitute  a  common  fund  for  the  benefit  of  the  whole.  The 
ordinance  of  1787,  establishing  political  government 
[*312]  over  this  *territory,  contains  this  clause :  The  legis- 
latures of  the  districts  or  new  States  created  out  of 
said  territory  "  shall  never  interfere  with  the  primary  disposal 
of  the  soil  by  the  United  States  in  Congress  assembled,  nor  with 
any  regulations  Congress  may  find  necessary  for  securing  the 
title  in  such  soil  to  bona  fide  purchasers."  The  constitution 
of  the  United  States,  subsequently  adopted,  provides,  "that 
the  Congress  shall  have  power  to  dispose  of,  and  make  need- 
ful rules  and  regulations  res|iecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States."  U.  S.  Constitution, 
Art.  4,  Seer 3. 

Til  is  constitution  and  the  acts  of  Congress  passed  by 
authority  thereof  are,  within  their  sphere,  the  supreme  law 
of  the  land. 

That  the  federal  government  is  one  of  limited  and  enu- 
merated powers,  and  that  Congress  can  exercise  only  such 
authority  as  is  conferred  by  the  federal  constitution,  is  univer- 
sally conceded.  But  in  respect  to  those  subjects  where  the 
]iower  is  expressly  conferred  by  the  constitution,  it  is  supreme, 
and  may  execute  the  power  by  such  laws  as  are  necessary  and 
])ro]ier  for  that  purpose. 

The  "  power  to  dispose  of  and  make  needful  rules  and 
regulations  respecting  the  territory"  or  public  domain,  being 
expressly  delegated  by  the  constitution  to  the  United  States, 
it  follows  that  the  laws  of  Congress,  made  for  the  purpose  of 
such  disposition  and  for  the  comi)lete  investiture  of  the  title  in 
the  purchaser  or  donee,  are  made  in  pursuance  of  the  powers 
delegated.  3  Story  on  Const.  Sees.  1319-1322;  1  Kent's 
Com.  242;  Eawle  on  Const.  237,  240;  Sergeant  on  the 
Const.,  Cha])s.  31  and  33. 

The  ])ower  and  jurisdiction  of  Congress  over  the  land  in 
question,  while  it  remained  the  property  of  the  United  States, 
for  the  purposes  of  protection,  disposition  and  investiture  of 
title,  I  cannot  doubt.  And  such  has  been  the  practice  of  the 
general  g<nernment,  with  the  acquiescence  of  the  States 
generally,  since  tlie  adoption  of  the  federal  constitution.  1 
Kent's  Com.  258  to  260. 

Laws  granting  bounties  of  land  for  meritorious  public 
service  have  been  passed  by  Congress  at  various  times  up  to 
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1855,  and  most  of  them  contain  prohibitions  against  sale  of 
the  bounty  while  the  title  remained  in  the  United  States,  or 
until  the  right  should  become  tangible,  by  the  issuing  of  a 
warrant  or  location  of  the  land. 

Congress  has  pa-ssed  pre-emption  laws,  provided  for  adjudi- 
cating upon  rights  of  individuals  arising  out  of  them ; 
and  although  by  the  laws  of  this  State  these  pre-emption 
rights  are  treated  as  propei-ty,  tliis  court  has  uniformly  rec- 
ognized these  adjudications  as  valid  and  conclusive 
upon  the  parties.  Grai/  v.  JfeZanee,  *14:  111.  434;  [313] 
Bennett  v.  Farrar  et  al.,  2  Gill.  598  ;  Mc  Connel  v. 
'Wilcox,  1  Scam.  354 ;  Delaimey  v.  Bicrnett,  4  Gill.  492 ; 
Turney  v.  Saunders,  4  Scam.  527 ;  -French  v.  Carr,  2  Gill. 
664. 

Congress  has  enacted  penal  laws  against  trespassing  upon 
the  government  lands,  and  these  laws  have  been  recognized  by 
this  court  and  enforced  within  the  States.  Carson  v.  Clark, 
1  Scam.  116. 

As  a  simple  proprietary  of  the  public  lands,  the  federal  gov- 
ernment would  undoubtedly  have  the  same  power  to  attach 
conditions  and  restrictions  upon  grants  to  individuals  as  would 
appertain  to  other  proprietors.  But  in  these  cases  it  is  not 
necessary  to  ascertain  the  limit  of  legislation  relating  to  the^ 
public  lands,  prescribed  to  Congress  by  the  constitution.  The 
conveyances  which  I  hold  invalid  under  the  laws  of  Congress 
of  1812  and  1816,  were  executed  before  the  warrant  was  ob- 
tained upan  which  the  entry  was  made,  and  the  patent  after- 
wards issued.  At  that  time  nothing  existed  but  an  inchoate 
right  of  the  vendors  to  have  a  warrant  authorizing  the  entry 
of  160  acres  of  land  ;  the  land  was  not  selected,  and  the  title 
to  it,  both  legal  and  equitable,  was  in  the  United  States.  The 
laws  which  gave  the  bounty,  prohibited  its  sale  while  in  this 
imperfect,  intangible  condition,  as  a  "  rule  and  regulation " 
respecting  tlie  public  property,  and  the  prohibition  operated 
upon  the  contract.  To  hold  these  prohibitions  unconstitu- 
tional, at  this  period,  would  unsettle  titles  to  lands  in  this 
State  to  an  alarming  extent,  and  lessen  the  public  confidence  in 
the  security  of  estates. 

I  do  not  wish  to  be  understood  as  conceding  that  Congress 
has  power  in  any  manner  to  affect  or  control  State  laws  oper- 
ating upon  the  contracts  or  property  of  its  citizens.  It  does 
not  follow  that  because  Congress  may  not  exempt  land  from 
the  operation  of  the  Stiite  laws  when  it  has  become  private 
property,  that  Congress  may  not  exercise  jurisdiction  over  it 
for  the  purposes  of  protection  and  disposition,  while  it  re- 
mains public  property  of  the  United  States.     ISTor  do  I  wish 
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to  be  understood  as  intimating  an  opinion  as  to  the  effect  of  the 
proliibitions  of  the  laws  of  Congress  of  1812  and  1816,  npon 
conveyances  of  the  land  executed  after  entry  under  the  law 
of  1842,  and  before  the  issuing  of  the  patent. 

In  the  case  of  Di/l-e  et  al.  v.  31c  Vet/,  16  111.  41,  similar  pro- 
liibitions against  sale  before  tlie  issuing  of  the  warrant,  under 
the  late  law  of  Congress  granting  bounties  of  land,  approved 
September  2Sth,  1850,  came  before  this  court,  and,  although 
the  question  of  their  validity  was  not  raised,  the  power  of 
Congress  to  ]irohibit  such  sales  is  clearly  conceded. 

Until  the  United  States  have  substantially  parted  with  the 
land,  and  thereby  divested  the  federal  government  of 
[*314]     that  ^jurisdiction  over  it  conferred  by  the  constitu- 
tion, I  cannot  question  the  rightful  power  of    Con- 
gress  to   jirovide   for  its   protection  and  disposition  in  such 
manner  as  may  be  necessary  and  adapted  to  those  purposes. 

I  concur  with  the  chief  justice  upon  the  other  questions 
presented  by  the  record  and  discussed  in  his  opinion. 

The  several  decrees  of  the  Circuit  Court  are  affirmed. 

Decrees  affirmed. 

ScATES,  C.  J.,  DTSSEXTiNG.  The  Only  difference  in  the  ques- 
tions presented  in  these  three  cases  is,  that  the  bill  in  No.  1, 
Hose  V.  BucX'land,  sets  forth  facts  sufficient  to  raise  questions 
upon  the  statute  of  limitations,  and  constructive  notice  of 
title,  by  recoi-ding.  The  others  do  neither,  as  to  the  first  pur- 
cliaser  from  tlie  common  vendors,  the  Cloughs,  but  all,  aver 
jiossessions  and  improvements,  and  constructive  notice  from 
these  facts. 

We  have  gone  into  the  question  of  the  character  of  title 
and  possession  necessary  to  a  defence  under  the  statute  of 
limitations  and  its  construction,  in  Woodward  v.  Blanchard, 
at  this  term,  16  Ills.  II.  424,  and  need  not  repeat  the  argu- 
ments or  authorities  here  again.  This  title  falls  within  the 
reasoning,  arguments  and  conclusion  of  that  case,  and  is  sup- 
])orted  by  the  cases  referred  to  in  it.  The  only  difference 
which  we  need  notice  is,  that  there,  the  statute,  was  set  up 
as  a  shield,  and  liere,  it  is,  by  the  bill,  asked  to  be  made  a 
sword,  or  so  in  part,  for  compelling  a  quit-claim  under  de- 
cree for  quieting  title.  We  need  only  remark  ujjon  this 
ground  of  e(juity,  that,  sfcinding  alone,  in  the  bill,  it  should 
liavc  been  dismissed,  because  it  will  constitute  a  good  defence, 
if  proven  to  the  action  of  ejectment,  sought  to  be  enjoined. 
Though  wc  may  consider  it  in  coimection  with  other  grounds 
of  etpiity  in  the  bill,  and  decree  u]K)n  the  whole,  if  sustained, 
as  they  arc  admitted  by  the  denmrrer  ;  yet  the  statute  of  lim- 
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itations,  alone,  would  be  no  ground  for  retaining  tlie  bill  for 
purposes  of  relief.  So,  in  any  point  of  view,  we  deem  it 
very  unimportant  to  discuss  it. 

We  have,  in  like  manner,  reviewed  and  discussed  the  ques- 
tion of  implied  notice  by  the  recording  acts,  and  need  only  to 
refer  to  the  case  of  Bourland  v.  The  Count ij  of  Peoria  et 
al.,  16  111.  R.  538.  The  recording  in  No.  1  was  consti'uctive 
notice,  and  is  sanctioned  in  Bourland\.  The  County  of  Peoria^ 
and  cases  there  referred  to,  and  others,  and  all  the  usual  modes 
of  actual  and  constructive  notice  sanctioned  by  courts  of 
equity  may  still  be  shown,  to  charge  the  adverse  title  as  not 
innocent.  These  bills  all  aver  actual  possession,  and  the  mak- 
ing of  improvements,  at  the  time  of  the  sales  and 
conveyances  from  David  Clough,  on  *the  3rd  July,  [*315] 
and  Mary  Clough,  on  the  22nd  July,  1852,  to  Paul 
Morrell.  These  are  sufhcient  notice  to  put  him  upon  inquiry. 
These  were  continued,  and  the  recording  of  all  the  deeds  under 
adverse  claim  of  title  added  to  them,  (except  tliat  of  David 
Clough  to  Amos  Whittemore,  of  25th  Nov.  1840,  and  from 
him  to  "Wintz,)  (see  3  Sugd.  Vdnd.  and  Purch.  469,  and  refei-- 
ences,)  before  Bestor  tiled  his  deed  for  record,  and  bef oi  e 
Buckland  purchased.  We  think  the  facts  and  circumstances 
averred  sufficient  to  put  him  and  all  prior  grantors,  under 
whom  he  claims,  upon  inquiry  of  the  tenant  or  occupant  in 
possession.  This  view  must  bring  us  to  the  consideration  of 
the  two  titles,  and  a  determination  as  to  which  is  best  in 
equity. 

The  objections  to  the  title  are,  fraud  on  the  ]jart  of  Amos 
Wiiittemore,  for  \vhich  we  see  no  foundation  in  the  bills,  and 
that  Whittemore's  contracts  and  conveyance  of  the  land  were 
void  under  the  acts  of  Congress.  The  title  emanated  in  the 
bounty  of  the  government  to  the  ancestor,  Daniel  Clough,  for 
military  services  as  a  soldier  of  the  revolutionary  and  late  war 
of  1812.  See  act  of  Congress,  24  Dec,  1811  ;  2  Story  L.  IT. 
S.,  p.  1205,  Sec.  2  ;  p.  1208,  Sec.  12.  The  act  of  May  6,  1812, 
set  apart  lands  to  satisfy  these  bounties,  'limited  applications 
for  warrants  to  live  years,  and  declared  that  the  bounty  land 
warrants  should  be  issued  only  in  the  names  of  the  persons 
entitled,  and  that  such  warrants  should  not  be  assignable.  2 
Story  L.  U.  S.,  p.  1243,  Sec.  1,  2. 

By  the  4th  section,  page  1244,  it  is  provided,  "that no  claim 
for  the  military  land  bounties  aforesaid  shall  be  assignable  or 
transferable  in  any  manner  whatever,  until  after  a  patent  shall 
have  been  granted  in  the  manner  aforesaid.  All  sales,  mort- 
gages, contracts  or  agreements,  of  any  nature  whatever,  made 
prior  thereto,  for  the  purpose,  or  with  intent  of   alienating^ 
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pledfi^ino:  or  mortgaging  any  sucli  ckini,  are  hereby  declared, 
and  shall  be  held^  mill  and  void ;  nor  shall  any  tract  of  land, 
irranted  as  aforesaid,  be  liable  to  be  taken  in  execntion  or  sold 
on  accoiuit  of  any  snchsale,  mortgage,  contract  or  agreement, 
or  on  account  of  any  debt  contracted  prior  to  the  date  of  the 
patent,  either  by  the  person  originally  entitled  to  the  land,  or 
by  his  heirs  or  legal  representatives,  or  by  virtue  of  any  proc- 
ess or  suit  at  law,  or  jndgmont  of  court,  against  a  person  en- 
titled to  receive  his  patent  as  aforesaid." 

The  act  of  1816  renews  the  bounty  in  section  three,  and  in 
section  five  provides,  "  that  no  transfer  of  land  granted  in 
virtue  of  this  or  any  other  law,  givingbountiesof  land,"  "shall 
be  valid,  unless  the  contract  or  agreement  therefor,  or  letter 
of  attorney,  giving  ]X)wer  to  sell  or  convey,    shall    have    been 

executed,  after  the  patents  shall  be  issued  and  deliv- 
[*316]     ered  to  the  persons  entitled  *thereto."     3  Story  Laws 

U.  S.,  p.  1503.  The  time  for  issuing  and  locating 
warrants  extended  to  1819.  3  Story  L.  XL  S.,  p.  1661.  These 
];owers  were  extended,  and  revived  and  extended,  from  time 
to  time.  See  3  Story  L.  IT.  S.,  p.  1664,  Sec.  1  ;  p.  1721.  Sees. 
1,2;  p.  1969,  Sec.  1 ';  -1  Story  L.  U.  S.,  p.  2410,  Sec.  1,  Caps. 
279,  280;  5  Story  L.  U.  S.,  p.  2S73,  Sees.  1,  2.  This  last  act 
was  dated  in  1842,  and  again  extended  the  time  for  issuing,  and 
allowed  a  location  of  them  upon  any  land  subject  to  entry,  ami 
])rovided  "  that  the  certificate  of  location  obtained  under  the 
]irovisions  of  this  act  shall  not  be  assignable,  but  the  patent 
shall  in  all  cases  issue  in  the  name  of  the  person  originally  en- 
titled to  the  bounty  land,  or  to  his  heirs  oj-  legal  reju-esenta- 
tives."  How  far  do  these  provisions  affect  the  complainants' 
titles  inerpiity?  The  Cloughs  had  only  an  eipiitable  claim  up- 
on the  government  for  land,  and  which  was,  by  the  receijit  and 
deed,  sufficiently  described  and  assigned,  for  a  valuable  consid- 
eration ;  and  so,  with  the  power  of  attorney,  to  oi)erate  on 
such  an  interest.  This  was  settled,  in  [)rinciple,  in  J^ishe?'  v. 
I'leJds,  10  John.  It.  5o2,  in  a  strongly  analagous  case. 

The  strongest  ground  assumed  in  the  argument  is,  that  by 
these  several  acts,  the  contract,  sale  and  conveyance  being 
made  before  the  patent  issued,  were  null  and  void.  Such  a 
]iosition  demands  very  grave  and  serious  consideration,  before 
I  can  sanction  it.  State  go\ernments  are  su])posed'  to  repre- 
sent and  exercise  all  the  general  powers  of  government,  not 
delegated  to  the  United  States,  nor  i)rohibited  to  them  by  the 
constitutidus  of  the  United  States,  or  the]iarticular  State.  The 
gi»\ermiK'nt  of  the  United  States  is  one  of  special  delegated 
auth<»rity,  and  is  confined  to  those  ]iowers  expressly  so  dele- 
gated, and  such  iini)lied  powers  as  are  necessary  to  the  exercise 
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of  thos^  delegated,  (Article  10  of  amendments  ;)  tlie  remaindei 
not  prohibited,  are  reserved  expressly  to  the  States  or  the  peo- 
ple. And  the  enumeration  in  the  constitution  is  not  to  be 
constrned  as  denying  or  disparaging  the  remaining  powers  of 
government.  Article  9.  In  suits  at  common  law,  for  values 
above  twenty  dollars,  the  trial  by  jury,  and  the  rules  of  the 
common  law  are  preserved  in  the  courts  of  the  United  States. 
Article  7.  The  articles,  from  one  to  six,  inclusive  of  amend- 
ments, contain  a  bill  of  declarative  rights,  restrictive  of  the 
powers  granted  to  the  United  States. 

Article  four  of  constitution,  sections  one  and  two,  declare  in 
like  manner  general  rights  ;  and  clauses  two  and  three  of  sec- 
tion two,  prohibit  certain  action  of  the  States,  to  defeat  the 
rights  therein  declared.  So  section  three,  clause  one,  declares 
further  rights  and  restrictions  upon  the  power ;  and  section 
four  is  a  declaration  of  rights,  and  a  delegation  of  power  to 
secure  them. 

*But  the  great  mass  of  powers  delegated  to  the  [*31T] 
general  government  are  found  in  the  8th  section  of 
the  1st  article  ;  and  the  general  explanatory  restriction  upon 
the  powers  granted  is  found  in  the  9th  section.  But  no  where 
in  the  whole  instrument  have  I  found  a  section  or  clause  au- 
thorizing local  territorial  legislation  upon  contracts  generally, 
or  upon  the  common  domestic  and  business  relations  of  citi- 
zens of  the  States,  or  United  States,  within  the  States,  unless  it 
be  over  the  territory  of  the  District  of  Columbia,  and  such  places 
as  are  purchased  with  the  consent  of  the  State  or  States,  in 
which  they  are  situated,  for  forts,  magazines,  arsenals,  dock 
yards  and  other  needful  buildings,  as  provided  in  clause  sev- 
enteen of  section  eight. 

The  18th  clause  gives  the  power  to  make  all  necessary  and 
proper  laws  to  carry  into  execution  the  powers. delegated  ;  and 
amongst  them  we  find  (article  4,  section  3,  clause  2,)  power  to 
dispose  of,  and  make  all  needful  rules  and  regulations  respect- 
ing the  territory  and  other  property  belonging  to  the  United 
States,  but  not  to  be  construed  to  the  prejudice  of  the  claims 
of  the  United  States  or  any  particular  State;  and  also,  that 
the  constitution  and  treaties  made  under  its  authority,  and 
laws  made  in  pursuance  of  it,  are  the  supreme  law  of  the  land. 
We  are  bound  by  them  and  will  obey  them. 

But  I  claim  the  right,  in  adjudicating  upon  the  rights  of 
parties,  before  me,  and  in  cases  within  the  jurisdiction  of  the 
court,  to  examine  whether  the  law  of  Congress,  under  which 
either  party  may  claim  or  defend,  is  in  pursuance  of,  conform- 
able to,  and  within,  the  express  or  implied  powers  granted. 
After  thus  presenting  a  general  outline  of  the  delegated  pow. 
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ei't:,  and  the  restrictions  and  explanations  of  tliera,  witji  those 
declared  to  be  reserved  and  secured  to  the  States  and  people, 
I  come  to  the  examination  of  the  acts  of  Congress,  upon  the 
rights  of  the  parties  in  the  case  before  us.  It  is  a  new  phase, 
and,  1  am  ])ersuaded.  a  rare  instance  of  the  claim  and  exercise 
of  such  power,  as  being  within  those  expressed  or  implied.  A 
jjart  of  these  acts  1  ani  unable  to  distinguish  away,  but  feel 
compelled  to  understand  the  intention  of  the  makers  as  assert- 
ing the  power  and  right  to  legislate  upon  that  class  of  con- 
tracts, &Q..,  debts,  judgments  and  executions,  which  respect  to 
bounty  land  claims,  and  bounty  lands  after  patent  issued; 
and  under  the  best  and  soundest  yiew  I  am  able  to  take  of  the 
constitution,  its  objects  and  intent,  I  am  constrained  to  say, 
that  the  subject  matter  of  these  provisions  is  not  included  in, 
or  contemplated,  or  intended  to  be  within,  the  expressed  or 
implied  powers.  Congress,  I  conceive,  has  no  power  fo  legis- 
late upon  the  subject  of  contracts,  rights,  property,  real  or 
personal,  laws  of  descent  or  distribution,  the  domestic  re- 
lations, or  intercourse  of  the  citizens  in  their 
[*318]  *social  or  business  relations  ;  nor  to  repeal,  alter,  or 
change  the  princij^les  of  the  common  law,  in  its  most 
comprehensive  sense,  as  including  the  commercial,  ecclesias- 
tical and  civil  law,  as  it  respects  their  relation  to  these  trans- 
actions, relations  and  property,  or  their  appropriate  remedies. 
Commonwealth  v .  Murray^  4  Binn.  E.  495,  per  Brecken- 
ridge,  J. 

Congress  has  the  power  to  sell  or  dispose  of  the  public  lands, 
and  may  pass  such  laws  and  make  such  rules  and  regulations 
as  are  found  necessary  and  are  deemed  judicious  to  accomplish 
this  object,  and  to  secure  the  title  to  the  purchaser  or  donee. 
]>ut  the  contract,  sale,  or  conveyance  of  the  land,  when  made, 
is  interpreted  in  its  terms,  and  its  obligations  ascertained  by 
the  rules  and  principles  of  the  general  or  common  law  of  the 
])lace  of  the  contract,  or  the  situs  of  the  property  as  would 
be  done  on  a  similar  contract  between  private  persons.  3 
Story  on  Const.  200,  Sec.  1324;  United  States  v.  Barler,  12 
Wheat.  11.  559  ;  Sergeant's  Const.  Law  290. 

Congress  may  provide,  as  in  these  acts,  that  they  will  recog- 
nize no  purchaser  or  assignee  of  an  equitable  claim  for  boimty 
land,  nor  the  rights  of  any  save  the  donee  or  his  heirs,  etc., 
but  will  issue  the  jiatent  to  him  or  tliem  alone.  But  when 
they  undertake  to  go  a  step  beyond  this,  and  not  onlj-  refuse  to 
recognize  such  luirchase  or  assignment  as  giving  any  right  to 
demand  the  land  or  patent,  but  also  to  provide  and  declare 
such  contract,  jnirchase,  assignment,  and  all  agreements  for 
euch  equity  or  land  void  as  between  the  parties  to  it,  although. 
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such  agreement  is  lawful,  valid,  binding,  and  enforcible  by 
the  laws  of  the  State  where  it  is  made  or  the  land  lies,  as 
between  the  parties  to  it,  I  am  constrained  to  regard  it  as  an 
nnanthorized  and  unconstitutional  invasion  of  State  sovereign- 
ty, and  such  acts  are  null  and  void.  Under  the  laws  of  Illinois 
this  contract  for  an  equitable  claim  on  the  United  States  for  a 
quarter  section  of  bounty  land  was  lawful.  When  made  be- 
tween parties  capable  of  contracting,  for  a  valuable  considera- 
tion, and  without  fraud,  it  is  capable  of  being  enforced  by 
specific  conveyance,  or  damages  may  be  recovered  for  its  breach. 
I  am  not  advised  that  it  was  void  by  the  laws  of  N.  Hampshire, 
where  made,  and  it  may  be  enforced  as  made  for  land  or  an 
equitable  interest  in  the  land,  within  the  jurisdiction  of  this 
State.  A  power  in  a  landholder — and  it  is  in  such  light  as  a 
trustee,  that  I  regard  the  United  States  in  relation  to  the  power 
to  sell  and  dispose  of  this  land  under  the  constitution — to  ex- 
empt the  land  on  sale  or  donation  from  the  general  or  special 
authority  and  jurisdiction  of  the  laws  of  the  State  is  not  rec- 
ognized, conceded,  or  compatible  with  political  sovereignty. 
Nor  can  it  tind  any  sanction  or  place  in  the  constitu- 
tion of  the  United  ^States.  Neither  is  a  power  to  [*319] 
make  a  ]3articular  disposition  of  it  by  entailment,  or 
will,  any  exception  to  the  general  rule.  It  is  not  an  incident 
to  proprietorship,  but  must  depend  upon  the  local  institntions 
and  laws.  As  well  might  Congress,  by  virtue  of  its  owner- 
ship and  power  to  sell  and  dispose  of  it,  under  the  constitu- 
tion, change,  alter,  or  amend  the  law  of  descents,  testaments, 
and  intestacies  and  distributions,  and  the  settlement  of  estates, 
so  far  as  subjecting  lands  to  the  payment  of  debts  is  concerned, 
and  the  law  of  judgment  and  other  liens  upon  and  their  sale 
for  debts  of  any  description,  as  to  alter,  amend  or  change  the 
laws  of  Illinois,  under  which  this  contract  may  be  enforced, 
or  under  which  plaintiff  might  have  satisfaction  of  damages 
for  its  breach,  or  other  creditor,  prior  to  patent,  have  the 
same  for  his  debt  by  a  sale  of  this  land  on  mortgage  or  execu- 
tion. Nearly  the  whole  domain  of  Illinois  has  been  originally 
derived  from  the  same  original  ownership  ;  some  States,  and 
many  territories  yet  to  become  States,  entirely  so.  If  Con- 
gress has  this  power  over  the  contracts,  &c.,  and  all  rights  i-e- 
lating  to  the  land  by  virtue  of  that  ownership  and  the  power 
of  its  disposition  under  the  constitution,  I  know  of  no  legiti- 
mate argument  that  would  limit  or  jirevent  their  moulding 
and  controlling  the  institutions  and  laws  of  the  States  for 
ages,  and  that  by  laws  regulating  the  powers  and  rights  of  all 
owners  of  it,  and  regulating  their  duties  and  liabilities. 

When  w^e  have  acquiesced  in  the  power  in  Congress  to  se- 
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cure  tlie  land  and  the  title  to  the  pnrchaser,  we  have  reached 
the  bonndary  of  political  and  proprietary  jurisdiction  and 
rii^ht.  The  doctrine  laid  down  in  Wilcox  v.  Jacl'son,  13  Pet. 
11.  4*J8,  in  relation  to  the  evidence  of  title  and  the  power  of 
the  State  to  establish  tlie  cliaracter  and  kind  of  evidence, 
reached  that  boundary.  But  the  court  distinctly  recognize 
the  political  right  and  ]JOwer  of  the  State  to  legislate  as  she  deems 
]iropcr  in  relation  to  the  propej'ty  of  the  citizens,  and  this  may 
well  include  their  contracts.  The  first  acts  of  the  general 
government,  in  relation  to  these  territories  and  public  lands, 
commenced  in  usurpation  of  ]iowers  acquiesced  in  under  a  law 
of  necessity,  (see  Federalist,  Nos.  38,  42,  43;  3  Story  Com. 
Const.  186-7,)  but  the  ]iower  of  sale  has  been  confided  since 
by  the  constitution,  that  I  will  su]>port;  but  I  should  feel  der- 
elict in  my  duty,  if  I  sanction  acts  that  would  sweep  away 
1  he  jurisdiction  of  the  State  to  regulate  its  landed  interest  and 
ail  the  contracts  and  remedies  of  its  citizens  respecting  it,  and 
(piietly  suffer  a  centralization  of  this  power  over  both,  in  the 
United  States.  I  do  not  pretend  that  these  acts  alone  would 
effect  so  disastrous  a  state  of  things,  but  if  the  power  exercised 
in  this  instance  exists,  we  hold  our  jurisdiction  as 
[*320]  a  State  by  the  uncertain  ^tenure  of  national  dis- 
cretion. Congress  passed  laws  inflicting  jienalties  iot 
trespasses  committed  upon  the  public  lands,  thus  exercising 
acts  of  political  sovereignty  within  the  territorial  limits  of  this 
State,  and  regulating  acts  and  remedies  in  relation  to  the  projv 
erty  M'ithin  its  jurisdiction.  I  need  not  characterize  these 
acts,  nor  examine  their  claims  to  constitutional  sanction  after 
the  formation  of  a  State  government,  but  I  may  be  allowed  to 
believe  that  such  acts  and  ]u-etensions  by  any  other  landholder, 
individual  or  corporate,  would  have  excited  attention  and  re- 
buke. But  even  admitting  this  as  a  necessary  rule  or  regula- 
tion, for  its  disposition,  without  appealing  to  the  laws  of  the 
State  for  its  jirotection  equally  and  alike  with  all  other  pro- 
pi'ietors,  still  they  may  not  therefore  assume  to  regulate  and 
control  it  after  they  have  sold  it,  nor  intermeddle  with  lawful 
contracts  between  citizens  of  the  State  concerning  it,  nor  make 
\oid  all  the  judgments  that  are  rendered  for  debts  due  prior 
to  their  ])atent  and  entitled  by  the  laws  of  the  State  to  satisfac- 
tion by  a  sale  of  it,  after  tlie  title  is  made.  I  do  not  suppose 
thiit  ('ongress,  in  these'  instances,  designed  to  interfere  with 
State  jurisdiction.  But  through  a  high  and  tender  regard  to  an 
iuiprovidcnt  class  of  individuals,  objects  of  their  bounty,  these  ■ 
l»r(»visioMs  were  inserted  for  their  ])rotection  and  security,  as 
ucll  as  for  protection  of  the  United  States,  from  fraud  and 
imposition.     But  no  motive,  however  exalted  or  conmiendable, 
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will  satisfy  or  palliate  the  invasion  of  the  State's  sovereigaty 
and  right  ,to  regulate  the  protection  and  rights  of  her  citizens, 
either  in  their  persons  or  property.  As  well  might  Congress 
declare  that  lands  sold  or  given,  should  not  descend  to  an  alien 
heir  in  this  State,  because  it  might  endanger  the  peace,  safety 
and  stability  of  our  institutions,  while  the  laws  of  the  State 
allow  such  alien  to  take  by  descent.  See  Justice  Johnson 
Arguendo,  Ogden  v.  tiaunders^  6  Cond.  R.  531 ;  Lessee  of 
Jaclvsoii  V.  Burns^  3  Binn.  R.  81:.  . 

This  contract  was  made  on  the  25th  Nov.,  1840.  The  last 
act  of  Congress,  which  revived  the  former  acts,  and  under 
which  this  land  was  obtained,  passed  in  1842.  If  the  act  was 
allowed  to  be  valid  as  to  the  character  of  its  provisions,  it 
might  still  be  held  invalid  as  to  this  contract,  because  it  impairs 
the  obligation  by  declaring  the  whole  void,  and  this  retrospect- 
ively. 

I  know,  literally,  by  the  terms  of  the  tenth  section  of  the  first 
article,  that  the  prohibition  to  pass  laws  impairing  the  obliga- 
tion of  contracts  is  confined  to  the  States.  See  3  Story  Com. 
Const.,  Sec.  1339,  p.  212;  Satterlee  v.  llattheioson,  2  'Pet.  R. 
416,  per  Johnson,  J. 

The  reasoning  of  Judge  Story  in  3  Story  Com.  on  Const. 
268,  Sec.  1393,  is  altogether  applicable  to  the  United 
States  as  well  *as  t  j  the  several  States,  the  princi-  [*321] 
pies -of  our  institutions  and  natural  justice  should 
shield  parties  from  a  wanton  destruction  of  their  contracts  and 
rights  where  no  principles  of  public  policy  are  contravened  by 
them. 

It  is  with  difiidence  that  I  approach  a  subject  so  grave,  and 
the  first  of  its  character  I  have  met  with.  But  I  feel  sure 
that  precedent  is  not  wanting,  to  show  that  State  courts  will 
declare  the  acts  of  Congress  invalid,  when  properly  presented, 
and  essential  to  the  rights  of  parties  before  them.  See  U. 
States  V.  Latkrop,  17  John.  R.  10  ;  Sergeant  Const.  Law  2T9 
to  290  ;  though  most  of  the  cases  I  have  examined  were  cases 
of  habeas  corpus. 

827 


321  OTTAWA. 

Reed  v.  Bradley  et  ai. 


James  H.  Keed,  Appellant,  u.  Cyrus  P.  Bradley  et 
AL.,  Appellees. 

Appeal  from  Cook. 

CoKPOKATiox — Power  to  make  mortgage. — Whei-e  a  corporation  is 
authorized  to  execute  a  iiiortgao:e,  and  the  exigency  of  its  aft'airs  and  its  in- 
terests demanded  that  one  should  be  made,  ol:  which  it  should  be  the  proper 
judge,  it  will  be  sustained. 

Seat-. —The  seal  of  a  corporation  is  2)>'i»iaf(icie  evidence  of  the  assent  of 
the  company." 

Rights  of  mortgagee  in  possession. — A  mortgagee  of  a  telegraph 
company  who  has  advanced  money  in  good  faith,  to  organize  and  maintain 
its  business,  having  taken  the  management  of  its  aflFairs  upon  himself,  to  secure 
the  repayment  of  his  loan,  can" maintain  replevin  for  the  mortgaged 
property:'  although  a  circular  may  have  been  issued  in  the  name  of  the  com- 
pany, soliciting  business,  he  could  only  use  the  franchise  in  the  na-me  of  the 
corporation,  and  such  circular  would  not  conclude  his  rights. 

Bill  of  exceptions. — A  bill  of  exceptions,  which  shows  that  all  the  ev- 
idence in  the  case  is  set  forth  in  it,  will  be  sufficient. 

The  action  below,  was  replevin.  The  declaration  contains 
one  count,  charging  that  the  defendants  took  from  the  plaint- 
iff several  articles  connected  with  a  telegraj'h  oftice,  and  all 
tlie  poles  and  wires  in  the  county  of  Cook,  and  attached  to  the 
office,  known  as  the  Southern  Michigan  Telegrapli  Company, 
in  the  city  of  Chicago,  of  which  the  plaiutilf  was  entitled  to 
the  possession. 

To  this  action  the  defendants  filed  two  pleas.  1st  plea,  that 
they  did  not  take  the  said  property.  Issue  joined  thereon. 
2nd  ])lea,  that  Bradley  was  sheriff,  and  defendant,  JSTorton,  was 
his  deputy,  and  are  lawfully  entitled  to  the  possession  of  the 
])ro})erty,  because  they  seized  and  held  the  same  under  a  writ  of 
attachment,  in  favor  of  Julius  G.  Lombard  against  tlie  South- 
ern Michigan  Telegraph  Co.,  returnable  to  the  Cook  county 
Circuit  Court,  at  the  November  term,  1853 ;  and 
[*322]  imder  said  writ  they,  ^on  the  17th  day  of  October, 
1853,  seized  and  held  said  ])ro];erty,  Szc,  with  usual 
averments  of  ownership.  To  this  ]^lea  there  was  a  replication 
that  i)laintiff"  was  entitled  to  the  possession,  &c. 

Tlic  cause  Avas  submitted  to  the  court,  Mokris,  Judge,  pre- 
siding, at  November  term,  1853,  who  found  the  issue  of  the 
iirst  plea  for  the  plaintiff,  and  on  the  second  for  the  de- 
fendant, and  ordered  a  returno  of  the  property,  and  divided 
the  cost. 

•See  Ind.  &  St.  L.  R.  R.  Co.  v.  Morganstern,  103  111.  149. 
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The  only  error  assigned  is  in  these  words:  "Tlie  finding  of 
tlie  court,  npon  the  issue  presented  by  the  defendants  under 
the  second  amended  plea,  and  avowry,  and  the  judgment 
tliea'ein  rendered  in  awarding  a  return  of  the  property  in  the 
declaration  mentioned  to  the  defendants,  was  against  evidence 
in  the  case,  and  the  law  as  applicable  thereto." 

The  taking  was  admitted  on  the  trial,  and  the  only  question 
was,  whether,  at  the  time  of  the  taking,  the  plaintiff  was  enti- 
tled to  the  possession  of  the  property.  , 

The  plaintiff  claims  to  have  held  the  property  under  two 
certain  mortgages,  executed  by  the  Southern  Michigan  Tel- 
egraph Comj3any,  on  the  5th  day  of  April,  and  4th  day  of 
August,  1853,  to  secure  certain  advances  made  by  him  to  said 
company,  for  the  purpose  of  repairing  their  line,  and  putting 
it  in  a  workino^  condition,  and  also  claimed  that  he  had  fur- 
nished  all  the  materials  with  which  that  portion  of  the  line 
lying  within  the  limits  of  the  county  of  Cook  was  constructed, 
and  had  advanced  all  the  money,  which  had  been  used  for 
'that  purpose.  And  that  he  had,  therefore,  a  clear  right  to 
retain  the  possession  thereof  until  such  advances  were  repaid 
to  him. 

The  defendants  justify  the  taking  by  virtue  of  an  attach- 
ment  writ,  issued  at  the  instance  of  a  creditor  of  tlie  Southern 
Michigan  Telegraph  Company,  October  15,  1854. 

The  first  mortgage  under  which  the  plaintiff"  claims,  recites 
the  condition  of  the  entire  line  of  the  company,  lying  in  the 
States  of  Michigan,  Indiana,  and  Illinois,  its  want  of  repair, 
&c.,  and  the  proposal  of  the  plaintiff  to  advance  to  the  com- 
pany the  means  necessary  for  repairing  their  line,  such 
advancement  not  to  exceed  the  sum  of  $5,000.  The  said 
company,  in  consideration  of  such  advances,  sold  and  trans- 
ferred to  said  plaintiff  their  entire  line  or  lines  of  telegraph 
owned  by  them,  and  extending  from  Detroit,  in  the  State  of 
Michigan,  to  Adrian,  in  the  same  State,  and  from  the  city  of 
Monroe  to  the  city  of  Chicago,  through  portions  of  the  States 
of  Michigan,  Indiana  and  Illinois,  together  with  all  the 
property  appertaining  thereto.  And  as  a  further  security  for 
the  repayment  of  such  advances,  the  plaintiff'  was  authorized  to 
take  immediate  possession  of  the  property  so  transferred,  and 
to  have  the  entire  management  and  control  of  the 
same,  and  to  apply  the  profits  over  and  above  the  *ex-  [*323] 
penses  of  operating  the  line,  to  the  satisfaction  of  the 
mortgage  debt. 

The  mortgage  also  contained  the  usual  power  to  sell  in  case 
of  default. 

The  second  mortgage  recites  the  former  mortgage,  that  the 
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snm  of  $5,000  had  been  duly  advanced  to  the  pompany,  and 
that  the  same  had  been  found  insulKcient,  and  provides  for  the 
further  advancement  of  $2,000  for  the  purpose  of  putting  the 
line  in  a  woi-king  condition.  The  sum  advanced  under  the 
second  mortgage,  is  to  be  repaid  in  one,  two  and  three  years 
from  the  date  of  the  mortgage,  with  annual  interest  at  the  rate 
«»f  ten  per  cent,  per  annunV.  This  mortgage  also  provides  for 
a  sale  of  the  mortgaged  jn-operty  in  case  of  default  in  either 
vi  the  ])ayments. 

Possession  was  to  accomjiany  the  first  mortgage,  and  was 
expressly  made  a  condition  upon  which  the  advancenient  was 
to  be  made,  and  the  sum  advanced  was  to  be  repaid,  in  four, 
ecpial  annual  payments,  from  the  1st  day  of  May,  A.  D.,  1853. 

The  corporate  seal  of  the  company  was  duly  attached  to  each 
of  the  mortgages,  and  the  signatures  of  the  proper  ofiicers 
were  duly  pro'ved.  Xeither  tlie  act  of  the  legislature  of 
]\[ichigan,  incorjiorating  the  company,  nor  the  act  referred  to 
in  the  act  of  incorporation,  provides  any  particular  mode  in 
wliich  the  deeds  of  the  company  shall  be  executed  or  acknowl-* 
edged ;  and,  besides,  the  evidence  clearly  shows  that  the 
authority  was  duly  given  for  the  execution  of  the  mortgages. 

The  witness,  George  Allen,  after  ])ro\ing  the  execution  of 
the  mortgages,  states  that  he  w\as  employed  by  Mr.  Reed, 
about  the  1st  of  March,  1S53,  to  come  to  Michigan  for  the 
purpose' of  taking  charge  of  the  property  of  the  company,  as 
the  agent  of  Mr.  Reed,  and  to  rebuild  and  repair  the  line,  in 
case  the  terms  proposed  by  Mr.  Reed  were  acceded  to  by  the 
company;  that  he  took  possession  of  all  the  property  men- 
tioned in  the  mortgages,  as  the  agent  of  Mr.  Reed,  under  the 
first  mortgage  in  the  course  of  two  or  three  weeks  after  its 
execution,  and  as  soon  as  he  could  leave ;  that  Mr.  Reed  had 
accepted  of  tlie  mortgages  ;  and  that  he  took  j^ossession  as  the 
agent  (^f  Mr.  Reed.  lie  states  the  condition  of  the  line  at  the 
time  he  took  ])Ossession  ;  that  some  portion  of  it  had  been  sold 
under  executions  against  the  com|)any  ;  that  the  line  originally 
cxt"nded  from  Monroe  and  Detroit  by  the  M'ay  of  Adrian  to 
Chicago;  and  that  that  jiortion  of  the  line  lying  within  the 
limits  of  the  county  of  Cook,  had  been  sold  under  executions 
against  the.  comp.any  and  taken  away  ;  that  Mr.  Reed  advanced 
to  him  under  the  first  mortgage  $5,000,  including 
[*324]  wire  sent  to  liim  by  Mr.  Reed  from  !N^ew  *York,  and 
with  this  money  and  M-ire,  lie  reconstructed  and 
repaired  the  line  to  a  j^oint  somewhere  between  South  Bend 
and  Laporte,  in  the  Stiite  of  Indiana,  when  the  second  mort- 
gage was  executed  ;  that  Mr.  Reed  advanced  $2,000  under  the 
tsecond  mortgage,  including  wire  which  he  purchased  in  New 
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York  and  sent  to  him  ;  and  that  witli  this  money,  and  the  wire 
so  sent,  he  reconstructed  the  line  from  Laporte,  Indiana,  to,  or 
n^ear  Chicago ;  that  Mr.  Keed  made  other  advances  to  him  for 
the  comi^any,  which  were  secured  by  a  subsequent  mortgage 
executed  by  the  company  in  April,  1854,  with  which  the  whole 
line  was  entirely  completed  ;  that  it  was  iinished  by  the  17th 
of  November,  1 853  ;  that  all  the  materials  with  wdiicli  that  por- 
tion of  the  line  lying  within  the  limits  of  the  county  of  Cook, 
was  reconstructed,  including  the  property  taken  by  the  defend- 
ants, were  either  sent  by  Mr.  Reed  or  purchased  with  money 
sent  by  him  ;  that  at  the  time  of  the  taking  of  this  property  by 
the  defendants  he  was  in  possession  of  it  and  of  all  the 
property  of  the  company,  as  the  agent  of  Mr.  Reed,  and  had 
been  in  such  possession,  as  the  agent  of  Mr.  Reed,  from  the 
time  he  first  took  possession,  some  two  or  three  weeks  after  the 
execution  of  the  first  mortgage  ;  that  the  possession  of  the 
l^roperty  had  never  been  given  to  the  company,  but  was 
retained  by  him  as  the  agent  of  Mr.  Reed,  and  that  from  the 
time  when  he  first  took  possession,  until  the  14th  of  November, 
1854,  he  worked  and  operated  the  line  as  the  agent  of  Mr. 
Reed,  and  charged  him  with  receipts;  and 'that  the  company 
never  interfered  with  his  management  and  control  of  the 
property,  as  the  agent  of  Mr.  Reed ;  and  being  questioned  by  the 
court  he  says :  I  kept,  with  Mr.  Reed,  a  regular  account  of  the 
advances  made  by  him,  and  of  the  amount  received  in  o]:ierat- 
ing  the  line.  In  my  transactions  as  the  agent  of  Mr.  Reed  in 
operating  the  line,  I  signed  receipts,  and  executed  all  papers  in 
his  name,  and  as  his  agent,  and  it  was  known  by  those 
acquainted  with  the  affairs  of  the  line,  that  I  was  in  possession 
as  his  agent. 

In  June,  1854,  there  had  been  paid  to  Mr.  Reed  on  the  first 
mortgage,  from  the  earnings  of  the  line,  '^1,818.73,  which  is 
thereon  indorsed,  and  on  the  third  mortgage  $1,174,  which  is 
also  indorsed  thereon.  Allen  states,  that  he  was  during  this 
time,  also,  the  secretary  of  the  company ;  but  states  as  a 
reason  why  he  was  appointed  secretary  of  the  company,  that 
it  was  supposed  he  should  be  better  acquainted  with  its  aft'airs, 
while  acting  as  the  agent  of  Mr.  Reed. 

The  onl}'  e\'idence  offered  by  the  defendants,  was  the  circu- 
lar issued  in  the  name  of  the  Southern  Michigan  Telegraph 
Company,  dated  September  26th,  1853,  addressed  to  the 
merchants  and  public  generally  of  Chicago.  Which 
announced  the  ^completion  of  the  line,  described  the  [*325] 
material  of  which  it  was  constructed,  and  recom- 
mending it  to  the  patronage  of  the  public,  soliciting  business. 
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HoYNE  and  MiLLEK,  for  Appellant. 

MiLLEU  and  Fowler,  and  Shumway  and  Waite,  for  Appel-         ' 
lees. 

ScATES,  C.  J.  The  cliartcr  of  tlie  Southern  Michigan  Tel- 
egraph Company  fiilly  authorizes  them,  as  we  think,  to  make 
the  several  mortgages  relied  on  by  the  plaintiff,  as  showing 
])roiierty  and  a  right  of  possession  in  him.  If  the  exigency  of 
their  affairs,  and  the  interests  of  the  company  demanded  tliat 
these  incumbrances  should  be  made,  and  of  this  they  must  be 
allowed  to  judge,  and  not  a  stranger,  we  should  not  feel  war- 
ranted in  setting  aside  a  fair  contract,  with  which  both  ])arties 
were  content,  although  it  be  at  the  instance  of  a  creditor,  nnless 
such  creditor  can  show  that  his  rights  are  prejudiced  by  it. 
These  are  under  the  signature  of  the  president  and  the  seal 
of  the  company  regularly  made,  and  the  subject-matter  of 
them,  calculated  to  promote  the  objects  contem^olated  by,  and 
within  their  charter,  and  the  interests  of  the  com]  .any.  The 
seal  is  prhna  facie  evidence  of  the  assent  of  the  company. 
Lovett  V.  Steam  Saw  MUl  Association  et  al.,  6  Paige  R.  54  ; 
Johnson  V.  Bush,  3  Barb.  Ch.  E.  20T;  Angell  and  Ames  on 
Cor)).,  102,  Sec.  6,  194,  Sec.  T. 

We  liave  heard  no  solid  or  valid  objection  urged  against  the 
fairness  or  legality  of  these  mortgages.  The  plaintiff  has  in- 
sisted upon  his  right  to  retain  the  possession  of  the  telegraj)h 
line,  with  all  its  fixtures  and  attachments,  under  a  right  of  lien  « 
in  the  nature  of  the  lien  of  mechanics,  for  labor  in  making  or 
repairing  articles  of  personal  property,  and  upon  the  mate- 
rials they  may  ]u-ovide  and  use  for  these  purposes.  (See  for 
this  })rinciple  of  law,  Moore  v.  Ilitchcocl',  4  Wend.  R.  292  ; 
Gregory  v.  Stt/l'er,  2  Denio  R.  628.)  But  I  am  not  pre]>ared 
to  admit  the  analogy,  or  the  application  of  the  principle  to 
this  case.  The  plaintiff"  does  not  ])resent  himself  in  this  record 
as  a  mechanic  but  rather  as  a  ca])italist.  Rather  as  investing 
his  money  in  an  enterprise  of  others,  taking  a  mortgage  of  the 
projierty  and  the  management  of  the  expetiditure,  and  the 
operation  of  the  enterprise  for  a  security.  Neither  does  he 
stand  before  us  in  the  character  of  a  vendor,  insisting  upon  re- 
taining ])osscssion  of  the  article  sold,  until  paid  the  price.  He 
is  in  the  attitude  of  bailee  or  mortgagee,  and  upon  that  he 
must  stand,  and  defend  his  rights.  In  this  character  he  has 
very  clearly  shown  title  in  himself  sufficient  to  entitle 
[*32G]  him  to  recover  the  articles  *replevied,  unless  defend- 
ants can  show  that  the  rights  of  Lombard,  the  attach- 
ing creditor  of  the   Telegraph   Company,  is  injured  thereby, 
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or  lias  paramoimt  right  to  satisfaction  out  of  this  property,  as 
the  property  of  the  company. 

There  is  nothing  shown  in  the  ti-ansaction  itself,  as  between 
the  plaintitf  and  the  telegraph  company,  to  set  the  mortgages 
and  arrangements  aside.  On  the  contrary  it  not  only  appears 
to  have  been  fair,  and  ho?ia  fide^  but  eminently  for  the  benefit 
ef  the  company,  as  well  as  their  creditors.  When  Reed  took 
it,  the  enterprise  seems  to  have  proven  a  failure,  either  for 
want  of  sufficient  means  to  develope  it,  mismanagement,  or  its 
intrinsic  woj'thlessness.  Having  furnished  the  means  to  repair, 
rebuild,  and  put  it  in  operation,  under  his  management  it  had 
already  on  the  day  of  trial,  within  about  a  year,  lepaid  him 
from  profits  about  $3,793.73,  which  had  been  indorsed  upon 
the  mortgages. 

The  only  grounds  presented,  to  impeach  this  transaction, 
and  subject  th-e  property  to  the  payment  of  the  company's 
debts,  without  regard  to  Reed's  rights,  are,  that  it  has  been 
held  out  to  the  public  as  the  property,  and  in  the  name  of  the 
company,  in  a  circular  inviting  patronage,  and  tliat  Lombard 
is  a  creditor  of  the  comj^any. 

Taking  all  this  for  truth,  and  still  the  rights  of  Reed  are  not 
impaired  or  affected.  The  simple  existence  of  a  debt,  does 
not  put  it  out  of  a  debtor's  power  to  §ell  or  incumber  his 
property  ui  an  ordinary,  fair,  business  way.  It  must  be  fraud- 
ulent, or  done  to  hinder  and  delay  creditors.  This  does  not  ap- 
pear. Besides  the  equity  of  redemption  in  the  debtor,  mort- 
gagors may  be  liable  to  Lombard's  claim.  Taking  this,  might 
be  just  and  right,  while  it  would  be  iniquitous  to  take  with  it, 
not  only  all  that  they  pledged  to  Reed  for  security,  but  some 
five  thousand  dollars'  worth  of  Reed's  money  spent  in  im- 
provements upon  it.  Defendants  should  have  shown  that 
Lombard  was  a  creditor  by  proving  a  debt  from  the  company 
to  him,  in  order  to  put  him  and  themselves  in  a  position  to 
question  this  transaction  as  betw<3en  the  parties. 

How  and  w^hen  was  that  debt  contracted  ?  Was  credit  given 
the  company  on  account  of  the  circular  ?  N^o  such  facts  are 
shown.  See  Damoji  n.  Bryant,  2  Pick.  R.  413;  Pierce  v. 
Gilson,  2  Carter  la.  R.  408. 

The  use  of  the  name  of  the  company  was  proper  and  neces- 
sary in  the  management  of  the  telegraj)li  line.  The  company, 
and  not  Reed,  owned  the  franchise  to  build  and  operate  the 
line.  This  franchise  had  not  been  forfeited,  lost  or  waived  by 
the  mortgage  arrangement ;  nor  had  Jleed  any  right  to  exer- 
cise this  franchise  in  his  own  name,  but  only  in  the 
name,  ai^d  as  *assign6e,  of  the  company.  He  was  {*327] 
issignee  only  of  the  property  with  liberty  to  operate 
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and  manaijc — wliieli  could  only  be  in  the  name  of  the  cor]V)- 
laticn.  This  he  had  a  riglit  to  use  for  the  purposes  provided 
in  tlie  uiurtirages.  AVe  u^^e  these  arguments  as  illustrations  of 
this  case  only  ;  for  Reed,  in  this  case  did  not  claim,  or  profess 
to  ojierate  this  line  in  his  own  name,  but  under  the  company 
as  mortgagee  in  ])ossession.  We,  therefore,  ]  ass  no  judgment 
on  liis  right  to  exercise  the  corporate  franchises  in  his  own 
name  as  mortgagee  or  purchaser.  The  explanation  seems  fnll, 
fair  and  consistent,  why  tlie  circular  invited  pnblic  patronage 
in  the  name  of  the  comj^any.  But  at  the  same  time  the  prop- 
])erty  was,  and  had  been  actually  in  Reed's  possession  nnder 
the  mortgage,  which  was  notice  to  all  concerned  to  put  them 
upon  inipiiry.  It  is  true  that  George  Allen  was,  a  portion  of 
tlip  time,  both  secretary  of  the  company  and  agent  for  Reed. 
Xo  one  miglit  know  liis  character  either  as  secretary  or  agent, 
without  inquiry — and  by  it,  they  could  easily  learn  that  he 
claimed  and  possessed  the  property,  as  agent  of  Reed.  Ho 
held  tlie  secretaryship  for  the  convenience  of  keeping  the 
nuitual  accounts.  Ilis  possession  should  have  put  Lombard 
up(»u  inquiry  into  the  ownership,  before  he  trusted  the  com- 
pany, on  the  faith  of  the  pro]ierty.  Such  inquiry  would  have 
led  him  to  a  true  knowledge  of  all  the  facts. 

In  every  light  in  which  we  have  been  able  to  view  these 
facts,  injustice  seems  to  have  been  done  Reed  by  the  finding 
and  judgment. 

After  hearing  a  second  argument  of  this  cause  and  careful 
consideration  of  the  bill  of '  exceptions,  we  deem  the  same 
sufficient  to  show  that  all  the  evidence  in  the  case  is  set  forth 
in  it.  This  is  all  that  is  required  by  /Stic^'?2et/  v.  Cassell,  1 
Gil.  R.  420.  And  it  is  not  obnoxious  to  the  objection  in 
Buchnaster  v.  Coal,  12  111.  R.  74,  of  being  a  mere  outline. 
This  bill  recites  at  large  the  evidence  of  both  p^arties,  and  con- 
cludes that  "u])on  the  evidence  aforesaid"  the  cause  was  sub- 
mitted, and  the  court  found  tlie  issues.  This  p^hraseolofify 
necessarily  excludes  that  any  further,  other,  or  more  w"as 
before  it. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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*Edward  McAllister,  Appellnnt,  v.  Will-     [*328] 
lAM  Smith  et  al.,  Appellees. 

Appeal  fi-om  Will. 

Law  of  pt.ace — Rate  op  interest^Usury. — Any  rate  of  interest  which 
is  authorized  by  the  law  of  the  place  where  a  contract  is  made,  or  of  the 
place  where  it  is  to  be  performed  or  paid,  will  be  recognized  and  enforced 
in  the  courts  of  other  governments,  whose  laws  would  otherwise  make  such 
rates  of  interest  usurious. 

When  a  note  is  made  payable  in  a  particular  locality,  it  will  be  presumed 
that  the  parties  intended  to  adopt  the  laws  of  that  locality  in  reference  to 
the  rate  of  interest. 

A  plea  which  avers  that  a  bill  of  exchange  was  drawn  to  a  bank  in  Illi- 
nois, made  payable  in  New  York,  with  express  reference  to  the  laws  of  New 
York,  but  bearing  twelve  per  cent,  interest,  besides  the  price  of  exchange 
between  the  two  places,  and  was  therefore  void  by  the  statutes  of  New- 
York  setting  them  out,  is  not  an  immaterial  plea,  as  such  a  plea,  if  true, 
presents  a  good  defence  to  a  suit  on  the  bill. 

While  the  court  will  not  administer  the  penal  exactions  of  a  foreign  law 
by  enforcing  forfeitures,  it  will,  when  a  contract  is  void  by  the  law  of  the 
place  where  it  is  made,  hold  it  to  be  void  here;  although  the  same  con- 
tract, had  it  been  made  here,  would  be  held  valid. 

Protest — Notarial  certificate. — A  notarial  certificate  of  protest  is 
not  of  itself  evidence  of  that  fact. 

Evidence. — The  law  of  evidence  of  this  State  will  be  enforced  when  a 
plea  of  usury  is  set  up  as  a  defence,  so  far  as  to  permit  the  party  pleading  it 
to  give  testimony  in  its  support. 

The  plaintiffs  below  brought  this  action,  which  is  assnm]3sit, 
against  the  defendant  as  the  acceptor  of  five  several  bills  of 
exchange.  The  declaration  contains  five  sjiecial  counts,  and 
the  common  counts  with  copies  of  the  bills  set  ont. 

The  first  connt  is  upon  a  bill  of  exchange  drawn  by  Mc- 
Allister &  Co.,  bearing  date  the  2nd  day  of  September,  A.  D. 
1854,  upon  the  defendant  below,  for  the  sum  of  two  thousand 
dollars,  payable  to  the  order  of  the  drawers,  at  the  Merchants' 
and  Drovers'  Bank  of  Illinois,  ten  days  after  date,  accepted 
by  the  defendant  and  indorsed  by  the  drawers  to  the  plaintiffs. 

The  second  count  is  upon  a  bill  of  exchange,  drawn  by 
McAllister  &  Co.,  bearing  date  the  5th  day  of  September, 
1854,  upon  the  defendant,  for  the  sum  of  one  thousand  dol- 
lars, payable  to  the  order  of  the  drawers,  at  the  office  of 
Wadsworth  and  Sheldon,  in  the  city  and  State  of  Ji^ew  York, 

Cited:  Law  of  place  of  -performance  controls,  35  111.  432;  2Bradw.  135. 
Enforcement  of  contracts  made  in  other  States,  50  111.  375.  Notarial  pro- 
test as  evidence,  76  111.  311. 

Conflict  of  laws — Lex  loci  contractus  and  lex  fori.  App)Ucation  of  rules 
■0  negotiable  paper.     See  Bond  v.  Bragg,  ante  p.  69,  note. 
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sixty  days  after  date,  accepted  by  the  defendant,  and  indorsed 
l^y  tlie  drawers  to  the  plaintiffs. 

Tlie  third  count  is  upon  a  bill  drawn  by  McAllister,  bearing 
date  the  7th  day  of  September,  1854,  upon  the  defendant, 
for  the  Slim  of  one  thousand  dollars,  and  accepted  by  the 
defendant,  paj-able  at  the  office  of  Messrs.  AYadsworth  and 
Sheldon,  Xew  Yoj-k,  to  the  order  of  the  drawers,  sixty  days 
after  date,  and  indorsed  by  the  dmwers  to  the  plaintiffs. 
[*329]  *The  fourth  count  is  upon  a  bill  of  exchange  drawn 
by  McAllister  &  Co.,  bearing  date  the  11th  day  of 
September,  1854,  upon  the  defendant  for  thc^  sum  of  two 
tliousand  dollars,  payable  to  the  order  of  the  drawers,  sixty 
days  after  date,  and  accepted  by  the  defendant,  payable  at 
Wadsworth  and  Sheldon's,  IS'ew  York,  and  indorsed  by  the 
di-awers  to  the  plaintiff's. 

The  fifth  count  is  u])on  a  bill  drawn  by  McAllister  &  Co., 
bearing  date  the  ISth  day  of  September,  1854,  upon  the  de- 
fendant, for  the  sum  of  one  thousand  dollars,  payable  to  the 
order  of  the  drawers,  sixty  days  after  date,  accepted  by  the 
defendant,  ]iayable  at  the  office  of  Wadsworth  and  Sheldon, 
Kew  York,  and  indorsed  by  the  drawers  to  the  plaintiffs. 

The  common  counts  are  in  tlie  usual  form. 

The  defendant  pleaded,  firstly,  the  general  issue  to  the  whole 
declaration. 

Secondly — To  the  second,  third,  fourth  and  fifth  counts  in 
the  declaration,  specially,  that  previous  to  the  making  of  said 
bills  in  said  counts  mentioned,  to  wit :  On  the  20th  day  of 
August,  A.  D.  1854,  at  Joliet,  in  the  county  of  Will,  etc.,  the 
Merchants'  and  Drovers' Bank  of  Illinois,  was  a  body  corporate 
created  under  the  statute  of  the  State  of  Illinois,  entitled  "An 
act  to  establish  a  general  system  of  banking  ;"  that  said  Wm. 
Smith  was  then  and  there  and  still  is  the  president,  and  the  said 
li.  Eaton  Goodell  the  catchier  thereof.  That  said  bank  being 
such  body  corporate,  and  the  plaintiff's  president  and  cashier 
thereof,  it  was,  to  wit,  at  Joliet  aforesaid,  on  the  day  afoi-esaid, 
c()rrui)tly  and  contrary  to  the  provisions  of  the  statute  of  the 
State  of  New  York,  hereinafter  set  forth,  agreed  by  and  be- 
tween the  said  bank,  by  the  said  ])]aintiff"s,  the  agents  and 
officers  thereof  as  aforesaid  of  tlie  one  part,  and  the  said  Mc- 
Allister &  Co.,  and  the  said  defendant  of  the  other  part,  that 
the  said  bank  should  lend  and  advance  to  the  said  McAllister 
it  Co.  and  to  this  defendant  for  tlie  ])uri)ose  of  buying  by  the 
parties  last  named  a  rpiantity  of  grass  seed,  during  the  tli^en  "com- 
ing fall,  such  sums  of  money  as  they,  the  said  ])ai1;ies  last  named, 
should   desire,  not  exceeding  the -sum  of  seven  thousand  dol- 
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lars,  in  manner  following,  that  is  to  say:  in  sucli  snnis  as 
should  from  time  to  time  be  required  by  the  said  McAllister 
&  Co.,  and  the  said  defendant,  for  the  purpose  aforesaid  ;  and 
should  forbear  and  give  day  of  payment  of  said  sums  to  be  so 
lent  and  advanced  at  the  said  bank  as  aforesaid,  and  each  and 
every  thereof,  for  the  period,  to  wit,  of  sixty  days  upon  each, 
from  the  time  of  advancing  the  same,  and  the  said  sums  to  he 
so  advanced  were  each  to  he  yaidin  the  city  and  State  of  Neui 
Yorh^  reference  heing  had  to  the  laws  of  said  State  hy  said 
jparties  in  the  TnaMng  of  such  corrupt  agreement 
and  that  for  *the  forbearing  and  giving  day  of  [*330] 
payment  of  the  said  suras  of  money,  so  to  be  ad- 
vanced as  aforesaid  by  the  said  bank,  the  said  McAllister  & 
Co.  and  the  defendant  should  give  and  pay  to  the  said  bank 
as  interest,  at  the  rate  of  twelve  dollars  for  a  hundred,  for 
one  year  upon  all  the  money  to  be  so  advanced,  by  the  said 
bank  as  aforesaid,  besides  the  difference  in  exchange  between 
Joliet  and  New  York. 

And  to  secure  the  repayment,  of  said  sums  of  money  so  lo 
be  lent,  the  said  McAllister  &  Co.,  should  draw  and  indorse 
and  the  defendant  accept  a  bill  of  exchange  payable  in  the 
city  of  New  York,  for  such  an  amount  as  would  cover  the 
sum  advanced,  with  the  interest  at  the  rate  aforesaid  added; 
which  draft  or  bill,  so  made,  drawn,  indorsed  and  accepted, 
should  be  delivered  to  said  bank  at  the  time  of  receiving  the 
money  as  aforesaid. 

The  plea  alleges  the  advancing  of  the  money  and  giving 
said  bills  in  pursuance  of  the  said  agreement,  and  that  the 
whole  amount  of  money  received  did  not  exceed  in  all  the 
sura  of  four  thousand  eight  hundred  and  ninety-five  dollars, 
and  that  the  amount  agreed  to  be  received  as  interest  for  such 
loan  exceeded  the  rate  of  seven  dollars  for  the  loan  of  one 
hundred  for  one  year.  The  plea  sets  out  the  New"  York  stat- 
ute, alleges  that  said  bills  are  void  by  said  statute,  and  the 
premise  concluding  with  a  verification,  &c. 

The  third  plea  is  likewise  to  the  second,  third,  fourth  and 
fifth  counts  of  the  declaration,  which  are  framed  upon  the 
bills  payable  in  New  York,  and  is  the  same  as  the  foregoing, 
except  that  the  corrupt  agreement  is  alleged  to  have  been 
made  between  the  plaintiffs,  of  the  one  part,  and  Mc- 
Allister &  Co.,  of  the  other  part,  to  loan  by  the  plaintiffs  to 
McAllister  &  Co.  and  the  defendant,  such  sums  of  money,  &c., 
refers  to  the  usury  laws  of  New  York,  set  out  in  the  second 
plea,  and  alleges  that  the  said  money  was  to  he  repaid-  in  the 
city  and  State  of  New  York,  and  that  the  said  agreement 
was  made  hy  the  parties  thereto  loith  reference  in  all  respects  to 
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the  laws  of  the  said  /State  of  Kew  Tori;  and  that  by  virtue  of 
said  statute  the  said  bills  were  wholly  void,  concluding  with  a 
verification,  <kc. 

The  fourth  plea  is  to  the  first  count  of  the  deckration, 
which  is  based  on  the  bill  ]iayable  at  the  Merchants'  and 
Drovers'  Bank.  It  alleges  the  incorporation  of  said  bank 
under  the  general  banking  law  of  the  State  of  Illinois,  that  the 
l)laintifl:s  Mxre  and  are  the  president  and  cashier  of  said  bank, 
and  as  its  officers  and  agents,  made  an  agreement  M-ith  McAl- 
lister &  Co.  to  loan  them  the  sum  of  nineteen  hundred  and 
nuiety-one  dollars  and  thirty-three  cents,  and  to  give  a  day  of 
payment  thereof,  ten  days,  and  the  said  McAllister  ami  Co.,  for 
such  loan  and  forbearance,  agreed  to  pay,  and  the 
[*331]  said  bank  to  receive,  *the  sum  of  eight  dollars  and 
sixty-seven  cents,  being  at  the  rate  of  twelve  per 
centum  per  annum,  and  the  said  McAllister  &,  Co.  were  to 
make  and  indorse,  and  the  said  defendant  to  accept,  said  bill 
of  excliange  as  security  for  the  repayment  of  said  sum ;  that 
said  sum  was  received  and  said  bill  given  in  pursuance  of 
said  agreement  and  that  said  bill  M^as  void  by  the  provisions 
of  said  statute,  cojiichiding  with  verification,  &c. 

The  plaintiffs  tiled  re])lications  to  said  pleas  as  follows: 

To  the  general  issue  added  the  similiter. 

To  the  second  plea— 1st,  denying  the   usurious    agreement. 

To  said  second  plea — secondly,  [)rotesting  that  there  was  no 
such  usurious  agreement,  &c.,  and  that  said  bills  of  exchange 
in  second,  third,  fourth  and  fifth  counts  in  said  declaration  were 
not  respectively  made,  accei^ted  and  delivered  in  ])ursuance  of 
such  alleged  contract  as  set  forth  in  said  plea,  nevertheless  say, 
tluit  such  contract  was  not  made,  nor  were  said  bills  of  exchange 
made,  accepted,  or  indorsed,  with  reference  to  the  laws  of 
New  York,  by  the  several  parties  in  the  making  of  said  con- 
tracts or  writings,  or  in  tlie  accepting,  indorsing,  or  delivering 
of  said  several  bills  of  exchange  in  said  pilea  mentioned,  con- 
cluding to  the  country,  <k(.\ 

Ancl  to  said  second  plea — thirdly,  protesting,  &c.,  and  deny- 
ing that  the  lulls  mentioned  were  drawn,  accepted,  indorsed, 
delivered  or  given  in  pursuance  of  such  usurious  agreement,  or 
for  such  usurious  considerations,  concluding  to  the  country. 

And  to  said  second  j)lea — fourthly,  protesting,  itc,  and 
alleging  that  said  l)ills  of  exchange  were  severally  drawn, 
signed,  accepted,  indorsed,  delivered  and  given  in  the  State  of 
Illinois,  viz.:  in  the  county  of  Will,  aforesaid,  and  that  all  and 
each  of  the  jtarties  to  said  several  bills  of  exchange,  and  each 
of  the  parties  to  this  suit  were  then  and  there  residents  and 
citizens  of  the  State  of  Illinois,  and  transacting  business  in  said 
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State  of  Illinois,  and  that  in  drawing,  accepting,  indorsing  and 
delivering  said  several  bills  of  exchange,  reference  was  had  by 
all  the  parties  thereto,  to  the  laws  of  the  State  of  Illinois,  and 
not  to  the  laws  of  the  State  of  ]New  York,  all  of  which  said 
plaintiffs  are  ready  to  verify,  wherefore,  &c. 

The  same  replications  were  tiled  to  the  third  plea. 

To  the  fonrth  plea,  the  plaintiffs  replied — 

1st.  Denying  the  illegal  agreement,  and  concluding  to  the 
country. 

.  2nd.  Denying  that  the  bill  of  exchange,  mentioned  in  the 
first  count  of  the  declaration,  was  drawn,  accepted,  indorsed, 
delivered  or  received  in  pursuance  of  any  illegal  agreement, 
and  concluding  to  the  country. 

The  defendant's  counsel  entered  a  motion  to  strike 
out  the  *tifth  and  ninth  replications  of  the  plaintiffs,     [*332] 
(which  are  those  alleging  that  the  parties   contracted 
with  reference  to  the  laws  of  Illinois,    and  not  those  of  I^ew 
York,  and  concluding  with   a  verification,)  which  motion  the 
court  overruled,  and  the  defendant  excepted. 

The  defendant  filed  rejoinders  to  the  plaintiffs'  replications 
thus :  to  the  fifth  replication  alleges,  that  reference  was  not 
had  by  the  said  parties,  or  any  thereof,  to  the  laws  of  the  State 
of  Illinois  in  either  the  drawing,  the  indorsing,  the  delivery, 
or  receiving  said  several  bills  of  exchange,  or  either  of  them, 
in  said  plea  mentioned  in  manner  and  form,  &c.,  but  the  same 
were  drawn,  made,  indorsed,  accepted,  delivered,  and  received 
by  and  between  said  parties  with  reference  to  the  laws  of  the 
said  State  of  Kew  York,  concluding  to  the  country,  &c. 

To  the  ninth  replication,  which  was  the  same  as  the  fifth,  the 
same  rejoinder  as  above. 

To  the  replications  concluding  to  the  country,  the  defend- 
ant added  a  similiter. 

The  cause  was  tried  before  the  Hon.  S.  W.  Randall,  Circuit 
Judge,  and  a  jury,  at  the  December  term,  1855,  of  the  "Will 
county  Circuit  Court. 

On  the  trial  the  plaintiffs  read  in  evidence  to  the  jury  five 
bills  of  exchange,  drawn  by  McAllister  &  Co.,  and  accepted 
by  E.  McAllister,  three  of  which  were  accepted,  payable  at  the 
office  of  Wadsworth  and  Sheldon,  New  York. 

The  plaintiffs  then  offered  in  evidence  four  notarial  certifi- 
cates purporting  to  be  made  by  J.  C.  Ambler,  notary  public, 
New  Yoi'k,  and  which  we  e  in  the  usual  form,  having  a  seal 
attached,  and  one  of  which  certificates  was  attached  to  each  of 
said  bills.  The  defendant  objected  to  the  same  being  read  as 
evidence.     The  court  overruled  the  objection,  and  said  papers 
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were  rend  in  evidence,  and  the  defendant  tlien  and  there  ex- 
cejited. 

The  plaintiffs  rested  their  case. 

Tlie  defendant  then  called  Archibald  McAllister,  and  said 
Archibald  McAllister,  nix)n  the  reqnest  of  the  plaintiffs  below, 
was  first  sworn  on  his  voire  dire,  and  testified  as  follows:  "  1 
am  a  member  of  the  firm  of  McAllister  &  Co.,  (the  bills  of  ex- 
change Averethcn  shown  to  him,)  I  am  one  of  the  drawers  and 
iiidurt>ers  of  these  bills.  The  name  of  McAllister  &  Co.  was 
signed  by  me."  The  plaintiff's  then  objected  to  the  witness 
testifying  in  this  snit.  The  said  witness  was  then  interrogated 
by  the  comisel  for  the  defendant  and  testified  as  follows  :  "I 
liave  a  release,  which  was  executed  and  delivered  to  me  by  the 
defendant."     The  defendant's  counsel  then   read  said    release, 

which  was  produced  by  the  witness. 
[*333]  *Thc  defendant's  coimsel  then  made  a  statement  as 
follows:  The  defendant  offers  this  witness  to  prove  that 
the  bills  of  exchange,  given  in  evidence,  were  made  with  refer- 
ence to  the  laws  of  New  York,  and  that  they  were  drawn  in 
i»ursuance  of  a  contract  made  with  the  Merchants'  and  Drovers' 
]ank,  for  the  loan  of  money,  by  the  said  bank,  to  the  defendant 
and  McAllister  &  Co.  at  twelve  per  cent,  per  annum,  payable 
in  the  city  of  New  York,  and  as  security  for  such  loan,  and  to 
])ro\'e  the  facts  set  out  in  defendant's  pleas.  The  court  ex- 
cluded said  witness,  sustaining  the  objection  made  by  the  plaint- 
iffs. 

The  defendant  gave  evidence  in  the  cause,  tending  to  prove 
the  issues  on  his  ])art,  and  his  counsel  offered  the  defendant  as 
a  witness,  to  which  the  plaintiffs  objected,  and  the  court  decided 
that  the  defendant  was  not  a  competent  witness,  and  refused 
to  jiermit  him  to  testify  in  the  cause,  to  which  ruling  the  de- 
fendant's counsel  excepted. 

The  defendant  read  in  evidence  an  exemplified  copy  of  so 
much  of  the  laws  of  New  York,  as  is  material  to  this  case. 

After  the  evidence  was  closed  upon  said  trial,  and  before 
the  case  was  submitted  to  the  jury,  the  court,  without  any 
motion  from  either  imrty,  ordered  and  directed  that  the  said 
second  and  third  ]ileas  and  replications  be  stricken  out  as  ]ire- 
sentiug  immaterial  issues  in  the  cause,  and  they  %vere  accord- 
ingly stricken  out,  and  the  defendant  then  and  there  excei-ted. 

Sidney  Smith  and  "W.  K.  McAllister,  for  Appellant. 

T.  L.  Dickey,  and  Glover  and  Cook,  for  Appellees. 

ScATES,  C.  J.     The  correctness   of  the  order,  striking   the 
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second  and  third  pleas  from  tlie  files  for  immateriality,  depends 
upon  the  proper  application  of  the  principles  of  the  law,  which 
entered  into  and  became  part  of  the  contract,  within  the  intent 
and  meaning  of  the  parties.  For  the  lex  loci  contractus,  and 
the  lex  loci  contractus  rei  sitce,  when  respectively  applicable, 
enter  into  and  form  part  of  every  civil  contract,  respecting 
rights  of  property,  in  things,  and  choses  in  action,  and  so  of 
lex  doynicille,  respecting  mere  personal  contracts,  such  as  mar- 
riages, &c.  This  is  the  general  rule,  and  ai>j3arently  of  great 
simplicity  in  the  abstract.  Its  application  however,  under 
certain  states  of  facts  and  circumstances,  becomes  exceedingly 
difficult,  and  is  left  inextricably  confused,  by  the  authorities. 

The  rule,  when  properly  understood,  has  its  apparent  sub- 
stitutions as  well  as  exceptions.  The  case  before  us,  as  made  by 
the  pleas,  is  an  instance  of  the  former.  The  contracts  were  made 
in  this  State,  and  the  laws  of  this  State  would,  had  the 
parties  *been  silent,  have  become  part  of  the  contracts  [*33-ij 
for  the  construction  and  meaning  of  the  parties,  in 
ascertaining  and  fixing  their  mutual  rights  and  obligations. 
But  parties  may  substitute  the  laws  of  another  place  or  countr^^, 
than  that  where  the  contract  is  entered  hito,  both  in  relation  to 
the  legality  and  extent  of  the  original  obligation,  and  in  relation 
to  the  respective  rights  of  the  parties,  for  a  breach  or  violation 
of  its  terms.  This  I  call  a  substitution  of  the  laws  of  another 
place  or  government,  for  those  of  the  place  of  entering  into 
the  contract,  and  which  is  noted  by  the  authorities  as  an  excep- 
tion to  the  general  rule.  This  is  allowed  in  all  civilized  coun- 
tries, and  recognized  as  part  of  the  jus  gentium  or  law  of  nations 
respecting  private  and  personal  rights,  and  in  all  cases,  where  the 
subject  matter  of  the  contract  is  not  malum  in  se,  immoral,  or 
contrary  to  the  local  policy,  or  dangerous  to  the  peace  and  good 
order  of  the  particular  community,  in  which  it  is  sought  to 
be  enforced.  When  parties  seek  to  enfoi-ce  such  obligations, 
in  the  courts  of  the  country,  whose  laws  have  been  adopted  as 
those  of  the  contract,  it  presents  only  an  ordinary  case  of 
jurisdiction  to  the  court,  oyer  a  contract  made  under  the  same 
laws  of  the  fo?'U7n,  and  by  parties  within  its  jurisdiction,  Bfit 
when  the  enforcement  of  the  contract  is  sought  in  the  courts 
of  a  country,  governed  by  a  different  rule  than  the  local  or 
adopted  law  of  that  contract,  the  law  governing  it  has  no  force 
or  obligation  ex  proprio  vigore,  in  th?d,  forum.,  but  ex  comitate, 
under  the  general  public  law,  the  court  will  enforce  it,  giv- 
ing extra  territorial  effect,  to  the  laws  of  another  govern- 
ment, where  it  is  not  dangerous,  inconvcn'ent,  immoral,  nor 
contrary  to  the  public  policy  of    the  local  government. 

Where  the  legislatui'e    does  not  define   and  prescribe  the 
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extent  of  this  comity,  it  must  be  declared  by  tlie  courts  in 
each  case,  governed  by  precedents,  under  tlie  general  public 
law. 

On  examining  these,  wo  find  numberless  eases,  with  great 
uniformity,  sanctioning  the  enforcement  of  contracts  made 
under  and  sanctioned  by  the  laws  of  another  State,  which  are 
not  allowed  by  the  laws  of  the  State  where  suit  is  brought, 
or  where  a  different  rule  prevails. 

Thus  we  find  the  marriage  contract,  legally  solemnized  or 
dissolved,  under  one  jurisdiction,  respected  and  enforced  in 
an«>ther,  under  whose  laws  neither  the  obligation,  nor  its  re- 
scission would  have  been  allowed.  And  so  of  the  sale  of  lottery 
tickets  and  conduct  of  lotteries.  So  it  is  in  reUtion  to  ex- 
press or  implied  contracts  for  interest  on  money.  Any  rate 
per  cent,  sanctioned  by  the  laws  of  the  place  where  the  contract 
is  made,  or  by  the  substituted  laws  of  the  j)Iace  where  it  is  to 
be  performed,  or  paid,  will  be  recognized  and  enforced  in  the 
eom-ts  of  other  governments,  whose  laws  would  make 
[*335]  "^'such  rate  usurious.  But  there  is  a  jealous  vigilance 
of  the  courts  to  detect  evasions  of  the  usury  laws, 
and  when  discovered,  courts  will  withhold  any  aid  to  those 
Avho  make  foreign  contracts  a  pretence  for  exacting  usury  at 
home. 

ThefoHowing  authorities  fully  sustain  the  principles  I  have 
laid  down.  Storj  Contl.  Laws,  Sees.  241  to  246,  280  to  282, 
21)1),  304,  note  1,  304«,  305,  31 1«  and  note,  312;  2  Parsons  on 
(!(>nt.  94,  Sec.  5;  2  Kent  Com.  457  to  4Gl  and  notes ;  Byles  on 
Bills  (marg.)  314  to  318  ;  Andrews  v.  Ilen'iott,  4  Cow. 'E.  510 
and  note  (a),  which  contains  a  good  summary  on  this  subject. 
Sherman  et  al.  v.  Gassett  et  al.,  4  Gil.  E..  523 ;  liohiyisoii  v. 
lUand.  2  Bun-.  R.  1077 ;  Van  Svhalcl:  v.  Edwards,  2  John. 
(Jas.  355  ;  Tfwmpson  v.  Ketclmin,  4  John.  R.  287  ;  S.  C.  8  John. 
It.  192;  Fanning  v.  Consequa,  11  John.  R.  510;  8herrlll\. 
Ilupklns,  1  Cow.  R.  105;  Commonwealth  of  Kentucly  \.Bass- 
fnrd,  6  Hill  528 ;  Jacks  v.  Nichols,  1  Seld.  R.  183  ;  Cox  and 
Did'  V.  United  States,  6  Pet.  R.  198  ;  Andrews  v.  Pond  et  al., 
\-\  Pet.  R.  77  ;  Beimsdi/k  v.  Jume  et  al.,  1  Gall  is  C.  C.  R.  374; 
JLirman  v.  Ilarman,  IBaldw.  C.  C.  R.  130  ;  Bainhridgedb  Co. 
\.  Wllcocks,  id.  537  ;  Fecks  et  al.  v.  Mayo  Follett  et  al.,  14 
Vermt.  36. 

In  Fecks  et  al.  v.  Mayo  Follett  et  al.,  the  contract  fixed  a 
time  aiKl  i)lace  in  Albany,  New  York,  for  tlie  payment  of  the 
note  made  in  Canada,  but  no  rate  of  interest  was  specified. 
Tlie  court  assumed  or  presumed  from  the  jilace  of  payment  that 
the  parties  intended  to  adopt  the  laws  of  New  York,  in  refer- 
ence to  the  rate  of  interest,  and  accordingly  gave  seven  per 
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cent.  And  tliis  rule  seeni8  to  have  received  the  common  sanc- 
tion of  American  and  English  courts.  See  2  Kent  Com.  460, 
461  and  notes.  I  do  not  regard  the  case  of  Dejxi?i  v.  llmn- 
jyhreys,  20  Mast.  La.  R.  1,  as  in  conflict  with  the  authorities, 
but  sanctioning  fully  the  right  of  the  parties  to  fix  upon  the 
higher  rate  of  interest,  where  the  contract  is  made  in  one,  and 
to  be  executed  or  paid  in  another  State. 

The  case  before  us  is  precisely  like  the  case  in  Yermont,  in 
reference  to  interest,  and  what  laws  should  govern  the  contract, 
except  that  there  the  facts  were  found,  here  they  are  averred 
by  the  pleas,  which  also  insist,  that  the  interest  taken  was 
usurious,  and  therefore,  the  statute  of  ISTew  York  makes  void 
the  contract. 

With  the  consequences  we  have  nothing  more  to  do  than  to 
declare  the  effect  of  the  law,  upon  the  contract,  when  it  is 
admissible  to  adminis-ter  its  provisions  in  our  courts.  This 
court  has  properly  declared,  it  would  not  administer  the  mere 
penal  sanctions  of  a  foreign  law  by  forfeitures.  4  Gil.  R.  523. 
But  when  by  tliose  laws  the  contract  itself  is  void  there,  it  is 
void  here  and  eveiywhei-e,  and  this  court  will  not  en- 
force here,  *even  though  it  might  have  been  valid  if  [*336] 
made  under  our  law.  This  principle  is,  I  believe, 
without  exception.  Such  is  the  case  presented  by  the  pleas, 
which  presented  a  good  defence  to  the  bills  of  exclrange,  if 
true,  and  the  plaintiff  should  have  been  allowed  to  make  and 
insist  ui>on  his  defence  under  them.  The  court  erred  in  striking 
them  from  the  flies,  as  immaterial. 

The  notarial  certiflcateof  protest  is  not  evidence  of  that  fact, 
as  was  ruled  in  Bond  v.  Bragg  et  al.,  ante,  p.  69  and  Kaskask.ie 
Bridge  Co.  v.  Shannon  et  al.,  1  Gil.  R.  15,  in  relation  to  in- 
land bills. 

In  revising  the  ruling  of  the  court  below,  in  excluding  McAl- 
lister, the  drawer  and  acceptor,  for  incompetency,  we  must  keep 
in  mind  that  there  is  a  distinction  between  the  law  of  the  con- 
tract and  the  law  of  the  forum.  The  former  will  be  enforced 
in  our  courts,  as  entering  into  and  forming  part  of  the  contract 
of  the  parties,  with  the  exception  that  if  those  laws  operate 
criuiinally  or  penally  upon  the  parties,  our  courts  are  under  no 
comity  to  enforce  them  in  this  respect.  Sherman  et  al.  v.  Gas- 
sett  et  al.,  4  Gil.  JR.  523.  But  where  the  law  makes  the  con- 
tract void  there,  it  will  in  like  manner  make  it  void  here.  But 
in  administering  this  measure  of  relief,  we  do  it  through  our 
own  forms  of  action,  according  to  our  own  rules  of  evidence, 
and  pursuant  to  our  own  rules  of  practice.  By  these  must  the 
disclosure  of  the  fact  of  usury  be  made  and  the  defence  sus- 
tained. 
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Our  law  has  ever  condemned  usurious  interest.  It  does  not, 
however,  avoid  the  contract,  but  forfeits  three-fold  the  amount 
of  usurious  interest.  Still,  this  forfeiture  is  inapplicable  to  a 
contract  made  under  and  governed  bv  the  laws  of  another  State. 
If,  however,  we  do  not,  in  the  true  spirit  of  the  law's  repugnance 
to  iisury,  apply  the  rules  laid  down  for  discovery  of  its  OAvn 
violations,  to  the  discovery  of  like  violations  of  the  usury  laws 
of  other  States,  when  sought  to  be  enforced  in  our  courts,  we 
shall  be  left  without  any  rule  especially  applicable  to  this  class 
of  cases,  not  equally  applicable  to  all. 

My  ]>resent  im])ressions  are,  that  the  witness  is  expressly 
made  comi)ctent  by  the  seventh  section  of  chapter  54,  Eev. 
Stat.  45,  ]).  2*J5.  Its  language  is  broad  and  general,  embracing 
the  real  actors  in  the  usurious  transaction,  with  a  view  to  a  full 
disclosure,  whenever  the  fad  of  usury  is  put  in  issue  by  the 
pleadings.  The  tenor  of  tlie  act  does  not  confine  the  rule 
given,  to  violations  of  our  own  laws,  but  enlarges  it  to  the  "fact 
(;f  usury"  being  "put  in  issue"  "by  the  pleadings."  Foreign 
usurers  shall  liud  no  greater  facilities  for  concealment  of  their 
j)ractices,  than  domestic  ones,  if  resort  be  had  to  our  courts 
for  remedies,  to  extort  the  excess.  I  understand  the  rule 
given  there,  as  a  general  one  for  the  detection  of  the 
[*337]  fact,  by  the  oath  of  the  debtor,  *upon  whom  the 
usury  has  been  practiced  without  regard  to  the  time, 
place,  or  laws  violated  by  it,  restricted  only  by  the  fact,  that 
the  creditor  be  still  living,  and  who  also  may  be  heard  on 
oath  as  a  witness  to  this  fact. 

It  is  further  noticeable,  in  confirmation  of  this  view  of  our 
own  statute,  that  ditferent  courts  in  the  different  States  have 
]>ressed  the  policy  of  the  usury  laws  as  ])roper  exceptions,  to 
tlie  rule  laid  down  by  Lord  Mansfield  in  Walton  v.  jShelleij,  1 
Term  K.  21)(>,  even  should  the  rule  be  adopted:  Taylor  v. 
Beck,  3  Rand.  R.  323,  324;  Stumi}  v.  Napier,  2  Yerg.  R.  37. 

I  must  regard  that  policy  of  tlie  law  for  detection  and  pre- 
vention of  usury,  inh-oduced  by  recent  statute  regulation,  as 
]  aramonnt  to  the  supposed  ]iolicy  of  ]irotecting  negotiable 
paper,  by  denying  the  comj^etency  of  the  maker  or  indorser, 
to  impeach  the  consideration  or  validity  of  notes  signed  by 
him.  And  this  brings  me  to  the  consideration  of  the  general 
rule,  without  resjject  to  the  statute  rule. 

The  rule  was  laid  down  in  Walton  v.  Shelley,  generally, 
excluding  as  incompetent  any  original  ]iarty  to  any  contiact, 
which  he  had  signed,  to  impeach  its  validity.  The  general 
proposition  was  denied  in  Bent  v.  Baker,  3*Term  R.  27,  by 
L'.nj  Kenyan;  and  Mr.  J.  Buller,  who  concurred  inlaying 
down  the  rule,  (pialiiied  and  confined  it  in  this  case  tonegotia- 
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ble  instruments.  Afterwards,  in  1708,  tlie  case  was  ex])ress1y 
overruled  and  denied  to  be  law,  by  the  court  of  King's  Bcncli, 
in  Jordaine  v.  Lashhrook^  7  Term  R.  602,  in  which  Mr.  J. 
Lawrence,  concurring  in  overruling  Walton  v.  Shelley^  treated 
.usury,  gaming  and  infancy,  as  exceptions,  even  should  the  rule 
be  recognized.  It  was  expressly  so  ruled  in  Smith  v.  Prayer, 
7  Tei-m  R.  56,  in  a  case  of  usury.  But  the  Sujireme  Court  of 
the  United  States,  in  The  Banh  of  the  United  States  v.  Dunn, 
'6  Pet.  R.  56,  adopt  the  rule  in  Shelley's  case,  as  applicable  to 
negotiable  notes.  Although  the  remarks  of  the  court  are 
general,  the  facts  of  the  case,  in  6  Pet.  R.  56,  show  a  j^roper 
case  for  the  application  of  the  rule  in  Shelley's  case,  and  upon 
a  further  distinction  upon  wliich  some  of  the  States  adopt 
and  apply  it ;  and  that  is  to  exclude  the  witness  in  cases 
where  negotiable  instruments  have  been  actually  negotiated, 
and  are  in  the  hands  of  honafide  holdei's,  in  the  due  course  of 
trade.     See  Pennsylvania  cases  cited  below. 

Such  was  the  case  in  6  Pet.  R,  56.  So  should  be  under- 
stood my  approval  of  the  rule  in  Lyon  et  al.  v.  Boilvin,  2  Gil. 
R.  637,  where  I  noted  one,  but  did  and  could  not  note  every 
exception  and  distinction  to  it  as  a  general  proposition.  I  in- 
tended to  refer  to  this  case  in  6  Pet.  R.  51,  57,  but  it  was 
printed  as  the  9  Pet.  by  mistake.  There  is  some 
reason,  justice  and  policy  in  *support  of  the  rule  ex-  [*338] 
chiding  the  maker  or  indorser  of  negotiable  pa- 
per, when  he  comes  to  impeach  it,  after  negotiation,  in  the 
hands  of  the  innocent  purchaser ;  but  this  reason  will  not  ap- 
ply to  protect  the  original  parties,  while  it  remains  in  their 
hands,  or  is  sued  on  merely  for  their  use  and  benefit. 

There  are  many  and  irreconcilable  decisions  in  the  different 
States.  Most  of  the  courts,  if  not  all,  have  adopted  the  rule, 
with  qualification,  in  Bent  v.  BaJter,  confirming  it  to  negotia- 
ble instruments;  and  others  alone,  to  those  actually  and  hona 
fide  negotiated.  See  1  Greenl.  Ev.,  Sees.  383,  384,  and  note 
1,  of  last  section;  6  Ohio  R.  246;  14  Ohio  R.  487;  17  John. 
R.  176  ;  11  Pick.  R.  416 ;  1  Metcalf  R.  416 ;  2  Dallas  R. 
196;  2  Binney  R.  165;  4  Serg.  &  Rawl.  R.  397.  The" Penn- 
sylvania rule  confines  it  to  negotiated  instruments,  which  were 
connnercially  negotiable ;  and  so  I  might  understand  the  rule 
in  Massachusetts  from  the  cases  of  Churchill  v.  Suter,^:  Mass. 
R.  162;  and  Fox  et  al.,  admrs.,  v.  Whitney,  admr.,  16  Mass. 
R.  120. 

On  the  contrary  rule,  I  have  referred  to  3  Rand.  R.  316, 
and  would  add  3  Grattan  R.  90,  wdiich  appears  to  be  a  naked 
judgment  the  other  way.  Connecticut  repudiates  the  rule.  1 
Conn.  R.  265.     New  Jersey — 2  Harrison  R.  194. 

3-15 


338  OTTAWA. 

Welsh  et  al.  r.  Tlie  People. 

Now  York  admits  the  competency  of  the  ^vitness,  overrul- 
ini!:  Wlnton  v.  Saidler,  3  John.  Cas.  185,  by  Stafnnl  v.  Jtke. 
5  Cowen  R.  23,  (see  id.  153;  3  Wend.  E.  418,)  and  they  hold 
ex'prc.^slv,  that  the  maker  is  com])etent  to  impeach  it  for  nsury. 
Tuthillx.  Davis,  20  John.  R.  285  ;  Bank  of  Utim  v.  Ilillard, 
5  Cow.  E.  153 ;    Truscott  v.  Davis  et  al.,  4  Barb.  S.  C.  E.  495. 

The  authorities  are  too  numerous  to  pursue  them  further. 
I  liave  presented  enough  to  show  and  sustain  the  exceptions 
and  distinctions  taken,  and,  I  think,  to  sustain  the  rule  adopted 
by  this  court,  as  embracing  all  that  is  demanded  by  public 
])olicy  in  maintenance  of  connnercial  credit ;  and  yet,  without 
trenching  upon  that  other  rule  of  public  policy,  adopted  by 
jiositive  legislation,  to  detect  and  prevent  usury,  and  a  similar 
one  to  avoid  ffamino:  contracts,  in  the  hands  of  assie^nees,  and 
judgments  and  conveyances  given  m  violation  of  the  act. 
Eev.  Stat.  1845,  p.  263,  Cap.  46.  There  being  a  release  of 
l)laintitf  liere,  as  acceptor,  to  the  witness  as  drawer,  we  are  of 
opinion  he  was  competent,  while  the  security  remained  in 
the  hands  of  the  original  party,  to  prove  the -fact  of  usury,, 
independent  of  the  ])rovisions  of  the  statute. 

Judgment  re\ersed  and  cause  remanded. 

Judgment  reversed. 


[*339J     *James  Welsh   et  al.,  Phuntiffs    in   Error, 
,v.  The  People. 

Error  to  Becorder'' s  Court,  City  of  Chicago. 

Laucent — When  bailee  may  be  guilty  of. — If  the  owner  of  g'oods, 
iillef,'ed  to  have  been  stolen,  voluntarily'  parts  with  the  possession  and  title, 
then  neither  the  takinj?  or  conversion  is  felonious.  But  if  he  jwrts  with  the 
jiossession,  expectins"  that  the  identical  tiling  will  be  returned,  or  that  it 
shall  be  disposed  of  on  his  account,  or  in  a  particular  way,  then  the  thing 
may  be  feloniously  converted,  and  the  bailof!  be  guilty  of  a  larceny. 

The  question  in  such  case  is,  did  the  owner  rohinfariJi/  part  with  the  legal 
title  to  the  thing,  and  did  it  become  vested  in  the  accused? 

DiscuETiON  OP  couKT — Openino  CASE. — After  the  case  has  been  declared 
closed  by  both  parties,  it  is  discretionary  with  the  court,  and  not  assignable 
fur  error,  whether  the  case  shidl  be  again  opened,  and  further  evidence 
offered  to  the  jury. 

The  defendants  were  indicted  for  larceny,  tried  and  con- 

CiTKD  :  \\niat  is  larceny,  4.3  III.  398;  104  111.  533;  what  will  authorize 
conviction  f.ir,  <^1  111.  (500;  113  III.  J05.  Recalling  of  witnesses,  when  no 
ground  of  r.nersal,  47  ill.  177.  See  StaiT  &  C.  111.  Stat.  800,  802,  notes, 
Ch.  38.  H  215,  H  222. 
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victed,  at  September  term,  1855,  before  R.  S.  "Wilson,  in  the 
Recorder's  Com-t  of  the  city  of  Chicago.  They  were  sen- 
tenced to  three  years'  confinement  in  the  penitentiary.  The 
accused,  were  practising  upon  Hall,  what  is  known  as  the  ball 
and  safe  game,  and  borrowed  of  him  the  money,  to  wager. 
Hall  was  the  jjrincipal  witness  on  the  trial. 

M.  T.  BuKGEss,  for  Plaintiffs  in  Error. 

W.  H.  L.  Wallace,  District  Attorney  for  the  People. 

Caton,  J.  The  qnestion  now  again  presented,  of  the  right 
of  the  court  before  which  this  conviction  took  place,  to  try 
the  lorisoners,  was  carefully  considered  and  decided  in  the  case 
of  Ex  parte  Welsh,  ante,  161,  and  we  do  not  think  it  neces- 
sary again  to  discuss  the  subject. 

Where,  as  in  this  ease,  the  alleged  larceny  is  perpetrated  by 
obtaining  the  possession  of  the  goods  by  the  voluntary  act  of 
the  owner,  under  the  influence  of  false  pretences  and  fraud, 
when  the  cases  are  carefully  examined  and  well  understood, 
there  is  no  real  difficulty  in  deducing  the  correct  rule,  by  which 
to  determine,  whether  the  act  was  a  larceny  and  felonious,  or 
a  mere  cheat  and  a  swindle.  The  rule  is  plainly  this:  if  the 
owner  of  the  goods  alleged  to  have  been  stolen,  parts  with 
both  tl  e  possession  and  the  title  to  the  goods  to  the  alleged 
thief,  then  neither  the  taking  or  the  conversion  is  felonious. 
It  can  but  amount  to  a  fraud.  It  is  obtaining  goods  under 
false  pretences.  If,  however,  the  owner  parts  with  the  pos- 
session voluntarily,  but  does  not  part  with  the  title,  expecting 
and  intending  that  the  same  thing  shall  be  returned  to  him,  or 
that  it  shall  be  disposed  of  on  his  account,  or  in  a  par- 
ticular way  as  directed  or  agreed  *upon,  for  his  ben- .  [*340] 
elit,  then  the  goods  may  be  feloniously  converted 
by  the  bailee,  so  as  to  relate  back  and  make  the  taking  and 
conversion  a  larceny.  The  pointed  inquiry  in  such  a  case 
must  always  arise,  did  the  owaier  part  with  the  title  to  the 
thing,  and  was  the  legal  title  vested  in  the  prisoner?  If  so, 
he  was  not  guilty  of  a  larceny.  This  distinction  has  not,  in  all 
cases  where  the  question  has  arisen  for  adjudication,  been  clear- 
ly pointed  out.  The  question  has  been  sometimes  stated  in 
more  general  terms,  as,  did  the  prisoner  obtain  the  goods 
with  a  felonious  intent,  or  feloniously?  If  so,  he  is  guilty  of 
larceny.  In  this  general  expression  the  distinction,  however, 
is  still  preserved ;  for  if  the  title  was  obtained  with  the  pos- 
session, the  taking  and  conversion  could  not  be  felonious, 
although  fi'audulent  and  with  the  design  to  cheat  the  former 
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owner  out  of  tliem.     Hence,  however,  lias  arisen  mucli  of  the 
upjjarent  confusion  on  this  subject. 

A  critical  examination  of  the  instructions  given  and  refused 
hy  the  court,  is  necessary  to  determine  whether  the  law  as 
thus  settled  was  violated.  The  tirst  instruction  asked  for  the 
])risoner,  was  as  follows:  ''The  jury  are  instructed  that  if 
they  believe  from  the  evidence  that  the  money  in  the  indict- 
ment mentioned  was  loaned  by  the  witness,  Hall,  to  the  de- 
fendant, Kinney,  for  the  purpose  of  enabling  Kinney  to  bet 
with  AVelsh,  then  such  taking  of  said  money  and  carrying  it 
away  does  not  amount  to  larceny  and  the  jury  should  acquit 
the  defendants,  even  though  such  loan  of  the  money  was 
obtained  by  false  and  fraudulent  pretences,  and  with  the 
design  to  cheat  and  defraud  the  said  Hall  out  of  the  same.'' 
This  instruction  the  court  refused  to  give  without  a  qnalitica- 
tion  which  will  be  subsequently  noticed.  Does  the  instruction 
as  drawn  present  the  law  of  the  case  properly?  Clearly  not. 
It  assumes,  what  is  expressed  in  more  distinct  terms  in  the 
fourth  instruction,  which  was  refused.  That  instruction  is 
this:  "That  a!thous:h  larceny  may  be  committed  by  stealing 
or  otherwise  converting  to  the  use  of  the  borrower,  a  chattel, 
which  has  been  loaned  to  him,  yet  such  is  not  the  case  when 
the  property  loaned  is  money.''  This  assumes,  that  under  no 
circumstances  can  money  be  loaned  without  the  absolute  legal 
title  ])assing  to  the  borrower.  This  certainly  is  not  the  law. 
Money  as  well  as  chattels,  may  be  loaned  for  a  specific  pur- 
])ose,  and  to  be  returned  in  the  same  identical  pieces.  Money 
may  be,  and  frequently  is,  loaned  for  the  purpose  of  making 
a  formal  tender,  where  there  is  no  expectation  of  its  being 
accejjted,  and  where  it  is  agreed,  that  in  case  unexpectedly  the 
jiarty  should  offer  to  accept  it,  the  tender  shall  be  withdrawn 
and  the  same  money  returned.  In  such  a  case,  as  between  the 
lender  and  borrower  at  least,  the   title   to    the  money   does 

not  pass,  however  it  might  be  as  to  the  third  party 
[*341]     who  should    accept   the   ^tender,   the   borrower   not 

having  withdrawn  it  as  agreed.  And  so  in  a  thou- 
sand other  instances  money  may  be  loaned  for  a  specitic  jrar- 
pose,  which  when  the  i)ur]H)se  is  subserved  the  identical 
money  is  to  be  returned.  In  all  such  cases,  the  absolute  title 
does  not  pass,  but  only  the  right  to  its  temporary  use,  an3'more 
than  would  the  title  to  a  h<»rse  or  other  chattel,  M'hich  had 
been  loaned  for  a  time  and  then  to  be  returned.  The  ques- 
tion, whether  the  general  or  only  a  special  title  passes,  nuist 
always  be  determined  by  the  inquiry  whether  it  was  the 
intention  of  the  parties  that  the  same  identical  thing  is  to  be 
returned  or  only  its  equivalent  or  value,  in  something  else. 
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Nor  will  the  legal  effect  of  the  transaction  be  different, 
although  the  lender  be  indifferent,  whether  the  same  thing 
be  returned  of  its  value  in  some  other  thing  or  money. 
The  question  is,  what  was  the  intention  of  the  ])artie3  at  the 
time? — what  did  they  agree  to?  not  what  would  they  have 
agreed  to,  had  something  else  been  proposed. 

By  the  first  instruction,  the  court  is  asked  to  tell  the  jury, 
that  if  they  believe  the  prosecutor  loaned  the  money  to  Kin- 
ney, to  l>e  bet  with  Welsh,  there  could  be  no  larceny.  This 
was  assuming  that  the  absolute  title  passed  if  such  a  loan  was 
made.  Such  was  not  necesearily  the  case.  If  it  was  loaned 
under  the  absolute  assurance  that  Kinney  must  win  and  that 
the  same  money  should  be  returned  to  him,  then  it  was  loaned 
for  that  specific  purpose,  and  he  parted  with  the  temporary 
use  of  the  money  only,  and  not  with  the  absolute  title.  If, 
however,  he  loaned  it,  expecting  the  money  might  be  lo'st  by 
the  bet,  and  if  lost,  that  it  should  be  repaid  in  other  money, 
then  he  parted  with  the  absolute  title  to  the  money  when  he 
loaned  it,  and  there  could  be  no  felonious  taking,  although  it 
w^as  obtained  by  fraud  and  deceit.  The  first  and  fourth  in- 
structions were  pro]>erly  refused. 

The  second  instruction  is  still  more  objectionable.  It  is 
this  :  "  That  to  constitute  the  crime  of  larceny  there  must  be 
a  taking  of  the  property  against  the  will  of  the  owner  ;  there- 
fore, in  this  case,  if  the  taking  of  the  property  from  Hall,  was 
not  against  his  will,  the  jury  should  acquit  the  defendants." 
It  is  a  well  settled  rule  that  where  a  party  obtains  possession 
of  goods  by  fraud  and  deceit,  not  with  the  intention  of  re- 
turning them,  but  with  the  design  of  appropriating  them  and 
depriving  the  owner  of  them,  and  of  all  remedy  for  their  loss, 
and  does  so  appropriate  or  dispose  of  them,  that  is  as  much  a 
larceny  as  if  the  possession  had  been  obtained  against  the  will 
of  the  owner.  Indeed  in  many  adjudged  cases,  the  rule  has 
been  enforced  with  less  restrictions  than  I  have  here  stated, 
and  possibly  the  true  rule  may  be  found  to  be  broader  than  I 
have  stated  it.  But  this  is  sufficient  to  show  that  the 
instruction  as  asked  is  not  the  law.  I  shall  only  *re-  [*342] 
fer  to  the  familiar  instance,  of  a  party  hiring  a  horse, 
for  a  specified  service,  with  the  intention  at  the  time  of  running 
away  with  or  selling  him,  and  who  executes  such  intention.  I 
know  of  but  one  single  case  in  this  country  or  in  England, 
wdiich  does  not  hold  this  to  be  larceny.  The  third  instruction 
asked  for  the  prisoners,  was  the  same  in  principle  as  the  first, 
and  was  obnoxious  to  the  same  objection. 

I  now  come  to  the  instruction  given  by  the  court  as  a  quali- 
fication to  those  asked  for  the  prisoners.     It  is  this  :    "If  the 
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jury  believe  from  the  evidence  that  all  three  of  the  defend- 
ants fraudulentlv  conspired  togetlier,  and  agreed  to  practice  a 
fraud  on  the  witness,  Hall,  to  induce  him  to  deliver  his  money 
to  the  defendant,  Kinney,  for  the  purpose  of  his  (Kinney's) 
making  a  bet  with  the  defendant,  Welsh,  with  the  intent  to 
feloniously  take  and  appropriate  the  money  of  Hall,  to  the 
joint  use  of  the  three  defendants,  and  if  such  delivery  to  Kin- 
ney was  procured  by  means  of  such  fraud,  and  with  such  in- 
tent to  feloniously  take  and  appropriate,  it  was  no  such  delivery 
in  law  as  would"  legally  ]")ass  the  possession  of  property  to 
him.'"'  While  this  instruction  is  strictly  and  technically  cor- 
rect, I  could  wish  that  the  court  had  been  more  particular  to 
]K)int  out  to  the  jury  the  distinction,  which  I  have  attempted 
to  explain,  as  to  whether  it  was  the  intention  of  the  parties  to 
transfer  the  absolute  title  to  the  money  by  the  transaction. 
The  instruction,  however,  is  nearly'  in  the  language  of  many 
of  the  reported  cases.  It  applies  to  the  appropriation  of  tlie 
money  of  Hall  and  could  have  no  application,  if  the  money 
liad  ceased  to  be  HalTs,  and  become  Kinney's,  by  the  loan. 
Nor  could  there  be  the  felonious  intent  required  in  the  in- 
sti-uction,  if  the  title  to  the  money  had  absolutely  passed  to 
Kinney  by  the  transaction,  for  Kinney  could  have  no  felonious 
intent  against  Hall,  in  reference  to  money,  which  had  become 
his,  by  the  act  of  delivery  to  him  and  the  intent  with  which 
the  delivery  was  made.  The  instruction  is  in  fact  hypotheti- 
cal, and  only  became  operative  in  case  the  money  still  con- 
tinued Hall's.  I  repeat  a  regret  that  the  distinction  referred 
to  was  not  more  clearly  |X)inted  out  to  the  jury,  and  if  the 
evidence  which  is  sent  up  in  the  record  convineed  us  that  the 
title  to  the  money  had  been,  in  fact,  transferred  to  Kinney  by 
tiie  loser,  Ave  miglit  possibly  be  justified  in  inferring  that  the 
jm-y  were  misled  in  some  way,  as  to  the  principle  of  law  by 
which  tlicy  should  have  been  governed,  and  grant  a  new  triah 

Tlie  first  instruction  asked  on  the  part  of  the  prosecution 
and  given,  is  much  like  the  one  just  considered,  which  was  given 
l)y  the  court,  and  what  has  been  said  of  the  one  applies  equally 
to  the  other. 

The  second  and  last  instruction  given  for  the  peo- 
[*34:3]  pie  does  *clearly  point  out  the  distinction  between  a 
mere  tempoi-ary  loan  and  an  absolute  transfer  of  title, 
and  is  the  only  one  in  the  whole  series,  which  does,  to  my 
miu<l,  present  the  distinct  question  upon  which  I  think  the 
whole  case  properly  de|)ended.     That  instruction  was  right. 

Another  objection  of  a  minor  character,  it  may  be  proper 
to  notice.  After  both  ]iarties  declared  the  case  closed,  and 
tlic  case  had  been  opened  to  the  jury  by  the  people's  counsel 
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tliey  were  permitted,  to  call  and  examine  another  witness 
in  the  cause.  It  is  enough  to  say  that  this  has  been  always 
held  a  matter  of  discretion  with  the  court,  and  not  assignable 
for  error.  Without  such  a  discretionary  power,  sometimes 
the  greatest  injustice  would  be  done.  Courts  will  always  ex- 
erci.se  this  discretion  with  caution,  and  to  promote  the  ends  of 
justice,  and  guard  against  suiv-prise  to  the  opposite  party. 

The  prisoners'  counsel  asked  the  prosecutor  this  question: 
"  Have  you  stated  that  you  expected  to  receive  a  part  of  the 
money  if  the  bet  was  won  ?"  The  court  refused  to  allow  this 
to  be  answered,  upon  the  ground  that  it  was  necessai-y  to  call 
the  attention  of  the  witness  to  the  time,  and  place,  and  to 
whom  the  declaration  was  made.  The  restriction  whicli  the 
court  placed  upon  the  examination  was  proper,  as  well  settled 
by  authority  and  sustained  by  reason.  The  objection  taken 
was  properly  sustained.  An  objection  Avas  also  sustained  to 
this  question  put  to  the  prosecutor:  "  Did  it  make  any  differ- 
ence to  you  whether  you  got  the  identical  money  which  you 
lent  him  back  again,  or  other  money  ?  "  Had  I  been  trying 
the  case,  I  think  I  should  have  allowed  the  question  to  have 
been  answered,  and  yet,  strictly,  it  was  not  pertinent.  The  in- 
quiry for  the  jury  was,  whether  the  understanding  and  inten- 
tion was,  that  Hall  should  have  the  same  money  back,  and  not 
whether  it  was  a  matter  of  any  moment  to  him,  whether  he 
got  the  same  money  back,  or  other  money  as  good. 

On  the  whole  we  are  of  opinion  that  the  judgment  must 
be  aflu-med. 

Judgment  affirmed. 


*  Adamson  B.  Newkiek,  Appellant, v.  Eosella    [*344] 
Chapeon,  Appellee. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Municipal  Court  op  Chicago — Repealing  act. — ^The  act  repealing  the 
Municipal  Court  oi:  the  city  of  Chicago  was  absolute  and  unqualified. 

Courts  must  look  to  the  act  repealing,  rather  than  to  the  repealed  act,  to 
fi'X  upon  the  powers  and  duties  which  remain  in  existence. 

Delay  OR  cirANGE  of  remedy  does  not  impair  obligation  op  con- 
tract.— A  delay,  occasioned  by  a  change  of  jurisdiction  from  one  tribunal 
to  another,  does  not  impair  the  obligation  of  contracts.  One  remedy  may 
be  abolished,  if  another  is  substituted,  so  that  a  party  may  obtain  the  same 
substantial  aid  or  relief. 

Person  to  issue  process. — It  is  not  necessary  that  there  should  be,  at 
all  times,  a  person  having  power  to  issue  or  execute  judicial  process. 

Cited:  18  111.  146,  550;  80  111.  6^,  ' 
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A  party  having  the  custody  of  records  does  not,  from  that  fact,  become 
authorized  to  issue  process. 

Fke  bill. — A  fee  bill,  when  designed  to  be  used  as  a  levy  and  sale,  must 
issue  as  process  of,  and  unde,.-  seal  of,  the  court,  and  run  in  the  name  of  the 
people.  The  debt  and  damages  in  a  case  cannot  be  included  in  it;  nor  can 
a  clerk  issue  an  execution,  by  which  to  collect  his  fees;  nor  has  an  officer  of 
the  court  control  over  an  execution  because  his  fees  are  included  in  it. 

A  fee  bill  becomes  an  execution  Avhen  issued  for  the  collection  of  fees  for 
the  benefit  of  the  ofiBcers  to  whom  they  belong. 

This  was  an  action  of  ejectment,  bi"onght  in  tlie  Cook 
County  Court  of  Common  PJeas,  by  the  appellant,  against  the 
aj^pellee,  to  recover  the  possession  of  a  part  of  the  west  half  of 
the  northeast  quarter  of  section  eighteen,  in  township  thirty- 
nine  north,  range  fourteen  east  of  the  third  priucii^al  me- 
ridian. 

The  declaration  was  in  the  usual  form  under  the  statute  of 
ejectment'^,  particularly  describing  the  premises,  and  claiming 
the  same  in  fee.  Plea  of  general  issue  pleaded,  and  joinder  by 
])]aintitf. 

Upon  the  trial,  the  evidence  produced  by  the  plaintiff 
showed  a  (Connected  title,  from  the  United  States  down  to 
liimself,  of  the  whole  of  said  west  half  of  the  northeast 
quarter  of  section  eighteen  aforesaid. 

The  defendant  admitted  possession  at  the  time  the  declara- 
tion was  served,  and  set  up  a  title  under  a  sheriff's  deed,  giv- 
ing in  evidence  a  judgment  of  the  Municipal  Court  of  the 
city  of  Chicago,  rendered  at  tlie  November  term  of  said  court, 
A.  D.  1S37,  against  the  patentee  of  said  land,  in  favor  of  one 
IJobert  Gracia. 

The  defendant  offered  in  evidence  a  paper,  purporting  to 
be  an  alias  execution  upon  said  judgment,  issued  out  of  and 
under  the  seal  of  the  "  Municipal  Court  of  the  city  of  Chicago," 
tested  the  2i)tli  day  of  February,  1839,  (live  clays  after  the 
court  was  abolished,)  and  directed  to  the  sheriff"  of  Cook 
county,  M'lio,  (as  ap})ears  by  indorsements  thereon,)  by  his 
de])uty,  levied  u]ion  the  said  above  described  land,  by 
[*34:5]  virtue  of  said  execution,  on  *the  21st  day  of  Feb- 
ruary, 1839,  and  on  the  25th  day  of  Mai'di  following, 
sold  the  same  to  the  ]ilaintilf  in  the  judo-ment. 

The  defendant  further  offered  in  evidence  a  deed,  executed 
by  tlie  .>-heritf  of  Cook  county,  jmrporting  to  convey  to  the 
])urchaser  aforesaid,  the  above  described  land,  in  consideration 
of  the  sale  aforesaid  ;  also  deeds  ])urporting  to  convey  to 
said  defendant  the  title  of  the  grantee  in  said^heriff's  deed. 

Tlie  defendant  fui-ther  offered  in  evidence  a  number  of 
l>Mi)ers,  jnn-porting  to  be  process  of  "the  Municipal  Court  of 
the  city  of  Cliicago,"  dated  after  the   15th  day  of  February, 
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A.  D.  1839,  and  in  no  way  connected  with,  nor  having  any 
relation  to,  the  title  set  up  by  said  defendant,  nor  any  other 
title  to  the  said  land;  to  the  admission  of  which  said  paper, 
purporting  to  be  an  alias  execution  as  aforesaid,  and  said  sher- 
iff's deed,  purporting  to  convey  the  land  as  aforesaid,  and  all 
the  deeds  purporting  to  convey  to  said  defendant  the  title  of 
the  grantee  in  said  sheriff's  deed  as  aforesaid,  and  to  the 
papers  purporting  to  be  process  of  the  Mimicipal  Court  of  the 
city  of  Chicago,  "as  aforesaid,  in  evidence  on  the  trial  of  the 
issue  aforesaid,  the  plaintiff,  by  his  counsel,  objected.  The 
court  below  overruled  the  said  several  objections,  and  the 
plaintiff  excepted  to  the  several  decisions  of  the  court  thereon. 

The  issue  being  found  for  the  defendant,  the  plaintiff,  by  his 
counsel,  moved  for  a  new  trial,  on  the  grounds  that  the  court 
erred  in  admitting  in  evidence  the  paper  purporting  to  be  an 
alias  execution,  and  the  deeds  so  offered  by  the  defendant,  and 
that  the  finding  of  the  court  was  against  the  law  and  the  evi- 
dence, and  that  it  should  have  been  for  plaintiff ;  which  mo- 
tion was  overruled  by  the  court,  and  the  plaintiff  excepted. 

Judgment  having  been  entered  for  said  defendant,  the 
plaintitf  prayed  an  appeal  to  this  court. 

This  action  was  tried  before  J.  M.  Wilson,  Judge,  without 
the  intervention  of  a  jury. 

The  following  is  a  copy  of  the  repealing  act : 
"  An  Act  to  repeal  part  of  '  An  Act  to  Incorporate  the  City  of  Chicago.''  " 

Sec.  1.  Be  it  enacted  bi/  the  Peo2)Je  of  the  State  of  Illinois,  represented 
in  the  General  Assemhly ,  That  so  much"  of  an  act  entitled  "An  Act  to  in- 
corporate the  city  of  Cliicago,"  approved  March  4th,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-seven,  as  establishes  a  Municipal 
Court  in  the  said  city  of  Chicago,  and  all  matters  connected  therewith,  be, 
and  the  same  is  hereby  repealed. 

Sec.  2.  That  all  suits  or  matters,  both  at  law  and  in  equity,  now  pending 
and  undetermined  in  the  said  Municipal  Court,  shall  be  heard,  tried  and 
prosecuted  to  final  judgment  and  execution,  in  the  Circuit  Court  of  the 
county  of  Cook,  in  the  same  manner  as  they  would  be  if  the  said  suits  or 
matters  had  laeen  originally  made  returnable,  or  had  in  the  Circuit  Court  for 
the  said  county  of  Cook;  and  all  records,  dockets  and  papers,  belong- 
ing to,  arising  from,  or  connected  with,  the  said  ^Municipal  Court,  [*346] 
shall,  by  the  clerk  of  the  said  Municipal  Court,  be  transferred  and 
delivered  over  to  the  clerk  of  the  Circuit  Court  for  the  said  county  of  Cook: 
Provided,  That  this  section  shall  not  be  construed  as  a  release  of  errors  that 
might  have  been  taken  advantage  of  in  said  Municipal  Court:  Pro- 
vided further,  That  it  shall  be  no  ground  of  error  in  or  to  any  judgment 
heretofore  rendered  in  the  said  Municipal  Court,  that  it  does  not  appear  by 
the  record  sr  proceedings  that  the  defendant  resided  in  the  said  county  of 
Cook. 

Sec.  3.  It  is  hereby  made  the  duty  of  the  high  constable,  elected  under 
the  provisions  of  the  said  act,  entitled  "An  Act  to  incorporate  the  city  of 
Chicago,"  hereby  in  part  repealed,  to  make  returns  of  _  all  process  of  sum- 
mons, executions,  or  of  whatever  nature,  to  the  said  Circuit  Court  of  the 
county  of  Cook;  which  said  Circuit  Court  is  hereby  invested  with  the  same 
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powers  to  onforce  a  compliance  with  the  law  in  this  behalf,  that  it  woiihl 
have  had  if  the  process  liad  been  orig-inally  issued  from  the  said  Circuit 
Court:  and  all  executions  hereafter  to  be  issued  upon  any  judgment  ren- 
dered in  the  said  Municipal  Court,  shall  be  directed  to  the  sheriff  of  Cook 
county. 

Sicr.  4.  That  the  transcript  of  any  record  of  the  said  Municipal  Court,  of 
any  JTidprment  rendered  therein,  may  and  shall  be  furnished  by  the  Clerk  of 
the  Circuit  Court  of  the  said  county  of  Cook;  and  any  such  transcript  shall 
have  the  same  force  and  effect,  to  all  intents  and  purposes,  that  the  same 
would  have  had,  if  the  suit,  process  or  proceedingr,  whether  in  law  or  equity, 
had  been  originally  commenced  or  instituted  in  the  said  Circuit  Court. 

Skc.  5.  That  the  clerk  of  the  said  Municipal  Court  shall  deliver  over  the 
records,  dockets  and  papers,  as  provided  in  the  second  section  of  this  act, 
Avithin  six  weeks  after  the  passage  hereof :  Provided,  That  nothinpr  in  this 
act  contained,  shall  be  so  construed  as  to  prevent  the  clerk  of  the  said  Mu- 
nicipal Court  from  collecting  his  fees  in  the  manner  now  provided  by  law; 
and  the  clerk  of  the  said  Municipal  Court  shall,  for  that  purpose,  have  free 
access  to  the  said  records,  dockets  and  papers,  and  copies  thereof,  without 
costs  or  charge. 

Sec.  6.  That  the  sheriff  of  Cook  county  is  herebj'  authorized  to  give  deeds 
of  conveyance  for  any  real  estate  which  may  have  been  sold  by  the  high 
constable  of  the  city  of  Chicago,  as  fully  and  effectually  as  he  might  or 
could  do,  if  the  said  real  estate  had  been  sold  by  the  sheriff  of  said  county. 

Sec.  7.  That  nothing  in  this  act  contained  shall  be  construed  to  prevent 
the  high  constable  of  said  city  of  Chicago  from  proceeding  to  collect  execu- 
tions which  have  been  levied. 

Apprqved  February  15,  1839. 

J.  E.  Cone,  for  Appellant. 

G.  Manniere  and  I.  N.  Arnold,  for  Appellee. 

ScATES,  C.  J.  The  first  section  of  the  repealing  act,  re- 
]-!ealed  so  nmch  of  the  original  act  "  as  establishes  a  nnmicipal 
court,  in  the  said  city  of  Chicago,  and  all  matters  coiniected 
therewith,""  absolutely  and  nn(|nalitied]y.  The  language  is 
clear,  i)lain,  and  explicit,  and  cannot  be  misunderstood.  And 
were  we  to  entertain  a  doubt  of  tlie  intention  to  do 
[*347]  so,  in  this  act,  *wliich  was  to  take  inmiediate,  full 
effect,  that  doubt  would  be  removed  by  the  intention 
disclosed  in  its  subsequent  provisions.  By  them,  every  evil 
and  inconvenience  likely  to  arise,  or  be  produced,  by  the  abro- 
gation of  the  court,  were  anticipated,  and  remedied,  as  far  as 
]»rovisi<>n  was  deemed  necessary.  Thus  clearly,  is  the  legisla- 
tive intent  of  an  immediate  and  com]ilete  abolition  of  the  court, 
with  all  its  incidents,  manifested  by  the  re-enactment  and  substi- 
tution of  such  provisions  as  -n-ere  deemed  essential  and  ade- 
(piate  to  obviate  any  injury,  delay,  inconvenience  or  depriva- 
tion of  any  right,  of  any  person,  dependent  upon  or  connected 
with  tliat  court. 

We  camiot  interpret  these  provisions,  as  manifesting  an  in- 
tention to  limit  or  modify  the  system  or  powers  in  relation  to 
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the  fact,  or  extent  of  the  repeal,  or  abolition  of  the  court ; 
but  as  a  new  grant  of  powers,  to  obviate  any  inconvenience  or 
injury  from  it.  And  in  this  light,  we  must  look  to  the  pro- 
visions of  the  repealing,  and  not  the  repealed  act,  to  ascertain, 
and  lix  upon  the  powers  and  duties  which  remain  in  existence. 
One  misapprehension  of  counsel,  I  conceive,  has  arisen  from 
this  source.  Because  the  repealing  act  granted  Certain  powers 
to  persons  engaged  in  the  execution  of  the  system  abolished, 
they  have  treated  it  as  a  partial  or  modified  repeal,  and  still 
look  to  the  provisions  of  the  repealed  law,  by  constructing 
implication,  as  still  in  operative  force,  hi  a  much  larger  sense 
than  can  be  legitimately  inferred  from  the  provisions  of  the 
new  grant. 

A  liberal  and  sound  rule  of  construction  of  statutes,  as  well 
as  contracts,  authorizes,  in  ascertaining  the  true  intention 
which  is  to  prevail,  a  general  view  to  be  taken  of  the  situa- 
tion of  the  parties,  and  of  the  subject  matter  of  the  provision. 
And  under  a  full  view  of  all  these,  we  are  authorized  to  re- 
ject a  conclusion  manifestl}^  at  war  with  the  interests  involved, 
and  subversive  of  the  general  and  true  intent  indicated  by  the 
language  used,  the  situation  of  the  parties,  and  the  condition 
of  the  subject  matter. 

Yiewing  the  subject  matter  of  this  act — the  abolition  of  the 
municipal  court — in  connection  with  the  situation  of  suitors, 
and  judgment  creditors  before  it,  whose  remedies  are  trans- 
ferred, to  be  prosecuted  before,  and  administered  by,  another 
forum,  the  Circuit  Court,  and  it  evidently  may  delay  tempo- 
rarily a  hearing  to  the  former,  and  an  execution  to  the  latter. 
The  former,  with  a  standing  in  a  court  of  many  terms  a  year, 
are  transferred  to  a  court  of  Uvo  terms  annually ;  the  latter 
may  not  sue  out  final  process,  until  the  delivery  of  the  records 
over,  which  may  not  be  coferced  under  forty-two  days. 

This  latter,  it  is  contended,  would  be  a  violation  of  the  con- 
stitutional right   of  the  judgment  creditors  in  the 
municipal  *court,  who,  it  is  claimed,  are  entitled  to  a     [*348] 
speedy  remedy,  for  the  enforcement  of  their  contracts 
and  olDligations. 

Although  the  subject  is  not  new,  it  is,  to  me  at  least,  a  new 
application  of  the  provisions  of  the  constitutions. 

They  have  totally  abnegated  all  power  ih  State  legislation 
to  impair  the  ohligation  of  contracts,  and  this  may  well  ex- 
tend, by  implication,  to  the  national  legislature. 

Courts  and  commentators  have  argued,  and  forcibly  too — 
though  I  know  of  no  decision,  because  no  such  case  has  trans- 
pired— that  a  deprivation,  by  an  act  of  the  legislature,  of  all 
remedy,  and  such  modification   of   the  remedy  in  particular 
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cases,  as  deprived  the  suitor  of  the  benefit  of  his  contract, 
■vvonld  be  unconstitutional.  3  Story  Com,  Const.  245  to  251 ; 
0(/den  V.  SaiaKtkrs,  12  "Wheat,  li.  284^,- et  seq. ;  Branson  v. 
Kinsieet  al.,  1-How.  U.  S.  R.  311 ;  McCracken  v.  Jlayward^ 
2  How.  U.  S.  R.  G08 ;  Jachson  v.  How,  19  John.  R.  82,  83. 

But  we  need  not  anticijate  a  case  of  this~character.  It  is 
not  before  us  in  this  record.  The  remedy  is  not  denied,  or 
repealed  ;  it  is  simply  transferred  to  another,  and  equally  cora- 
])cteut  tribunal,  for  administration  in  another  forum,  and  for 
ap|)lication  of  it  by  other  officers. 

AVhile  the  lex  loci  of  the  contract  is  looked  to,  to  interpret, 
explain,  and  determine  the  contract,  and  its  obligations,  and 
the  lex  fori  for  the  application,  and  enforcement  of  the 
proper  remedy,  yet  it  is  said  neitlier  becomes  a  part  of  the 
contract  itself,  or  of  its  obligation.  3  Story  Com.  Const,  pp. 
247,  248,  Sees.  1377,  1378. 

A  distinction  is  also  taken,  and  notable,  between  the  obliga- 
tion of  the  contract,  and  the  proper  remedy  to  enforce  it. 
And  it  would  seem,  that  while  the  obligation  is  sacredly  held 
inviolable,  the  remedies  existing  at  the  making  and  maturing 
of  the  contract,  may  be  abolished,  if  others  remain,  or  are 
substituted  for  its  enforcement.  3  Story  Com.  Const,  p.  250, 
Sec.  ]  379;  12  Wheat.  R.  284,  e^J  5^^./  4  Wheat.  R.  200  et 
seq.,  Sturgis  v.  Crowtiinshield;  Springfield  v.  Hampden 
CoiiTbrs  of  Highways,  6  Pick.  R.  508. 

Every  change  or  modification  of  the  existing,  is  not  to  be 
treated  as  an  abolition  of  all  remedy. 

The  legislature  may  prescribe  the  times  and  mode,  in  which 
remedies  may  be  pursued,  so  that  some  substantial  remedy  is 
always  left  in  existence.  See  same  authorities  referred  to 
above,  and  2Iason  v.  Haile,  12  Wlieat.  R.  370. 

It  is  not  true  as  a  ]-)roposition  of  law,  or  of  fact,  that  there 
must  be,  ever,  and  continually  in  being,  officially,  a  person,  with 
power  to  issue  process,  and  to  execute  it.  There 
[*349]  may  be  "'^vacancies  in  the  office  of  the  judges,  clerks 
and  sheriffs,  by  deaths,  resignations,  removals,  or 
efflnx  of  time,  as  well  as  in  changes  of  jurisdiction,  by  abol- 
isliing  and  remodeling  judicial  or  ministerial  systems.  These 
may  occur,  M'here  tliere  is  no  ])rovision  in  law,  for  the  officer 
to  hold  over,  until  a  successor  is  qualified.  And  this  would 
not  meet  the  exigency  of  a  death,  removal,  or  resignation. 

The  oilice  may  be  vacant,  and  no  one  in  being,  in  whose 
name  writs  bear  test,  as  well  as  tliat  from  which  it  issues,  or 
tliatto  wliich  it  is  directed.  From  any  of  these,  delays  in  the 
instant  i)rosecution  of  remedies,  may  be  unavoidable',  and  yet 
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afford  no  solid  ground  to  allege  the  want  of  constitutionality  of 
the  law,  in  not  preventing  such  interruption  of  tlie  redress. 

General  bankrupt,  insolvent  and  limitation  acts  have  been 
sustained  as  constitutional.  And  yet  in  the  administration  of 
them,  the  obligation  of  the  contract  has  been  more  essentially 
affected  by  this  modification  and  limitation  of  the  remedy,  than 
is  ever  done  by  the  abolition  of  one,  for  another  judicial  sys- 
tem— one  tribunal  for  another. 

Acts  of  our  own,  and  other  States,  have  been  passed,  from 
time  to  time, — altering,  changing,  modifying,  or  repealing  the 
rules  of  evidence  and  the  systems  of  practice,  and  abolishing 
one  and  substituting  another  form  of  action.  And  none  have 
doubted  the  constitutional  power,  thus  to  consult  and  foster 
the  highest  supposable  public  good.  Whole  systems  of  plead- 
ing and  practice  have  been  swept  away  in  New  York,  Missouri 
and  Kentucky,  and  supposed  reforms  substituted,  and  I  am  Jiot 
aware  that  professional  opinion  has  ever  challenged  the 
power. 

There  are  two  notable  changes  of  our  own  judiciary  system, 
by  a. general  repeal  of  the  law  under  which  the  circuit  courts 
were  organized  :  when  the  jurisdiction,  causes  and  general  busi- 
ness pending  in  them  were  all  transferred  to  other  courts,  new- 
ly created  and  organized  afterwards.  See  Acts  1819,  pp.  381, 
382,  Sees.  36,  37,  38  ;  Acts  1827,  pp.  118,  119  and  121,  Sec.  2 
Acts  1841,  pp.  103, 104,  Sees,  2,  3,  6,  7,  8,  pp.  173,  174. 

Apart  from  their  effect  upon  judicial  commissions,  I  am  not 
aware  that  their  constitutionality  was  ever  questioned  ;  and  1 
believe  in  all  respects  these  acts  have  been  acquiesced  in,  with- 
out a  single  case  to  test  the  question  of  their  effect  ui^on  suit- 
or's rights.  Though  these  acts  contained  provisions  for  the 
state  of  things  consequent  upon  the  repeal  of  the  organic  law 
of  the  court,  by  validating  the  acts  of  the  clerks  thus  repealed 
out  of  office,  there  seemed  never  to  have  been  entertained  any 
such  idea,  as  that  contended  for  here — that  suitors' .rights  were 
violated  by  a  repeal  of  one  court  and  a  transfer  of  its  jurisdic- 
tion and  business  to  another, — not  even  in  criminal 
causes ;  or  that  *the  powers  and  duties  of  clerks  [*350] 
would  continue  by  implication,  to  keep  the  court  ever 
open  for  the  emanation  of  process,  for  the  preservation  of 
suitors'  rights  to  speedy  redress. 

Many  such  illustrations  might  be  given  of  similar  effects  and 
consequences  from  the  operation  of  different  laws,  and  of  the 
constitutionality  of  which  no  one  ever  expressed  a  doubt. 

Tltere  may  occur  delays  of  this  kind  in  transferring  the 
dockets  of  justices  of  the  peace,  upon  deaths,  resignations,  Oy 
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removals  from  the  county,  as  is  provided  for  in  the  Rev.  Stat., 
Cap.  59,  Sees.  110,  112. 

In  Jlarihi  V.  Walker,  15  IlL  R.  377,  this  court  held,  that 
the  nearest  justice  to  whom  the  docket  had  been  transferred 
might  issue  execution  upon  the  judgments  upon  the  docket  so 
transferred.  And  this  might,  in  principle,  sustain  an  execu- 
tion from  the  Circuit  Court  in  this  case,  to  which,  bj  this  act, 
these  records  and  judgments  were  to  be  transferred. 

But  I  may  be  allowed  to  rejieat,  tliat  the  doctrine  contended 
for  liere  is  new  to  me  in  its  application,  and  would  lead  us  to 
sanction,  as  official,  the  acts  of  every  temporary  custodian 
of  the  records,  as  clothed  by  implication,  with  the  power  to 
issue  process,  even  without  a  court  or  jurisdiction  in  whose 
name  to  test  it.  Fixing  the  authority  and  power  of  a  custo- 
dian of  the  recoi-ds  to  issue  process  upon  the  ground  of  tlie 
suitor's  constitutional  right  to  immediate  redress  when  applied 
for,  and  we  should  find  difficulty  in  setting  aside  an  execution 
issued  by  the  administrator,  executor,  wife,  or  friend,  of  a  de- 
ceased justice,  where  the  transfer  was  delayed,  and  application 
])ressed  in  vindication  of  constitutional  rights  thus  inter- 
ju-eted. 

We  are  not  able  to  sanction  such  an  interpretation  of  the 
provision  which  secures  every  one  a  trial,  though  speedily  and 
without  delay,  because  it  must  be  conformably  to  the  laws  ; 
and  no  private  person  is  invested  with  power,  authority,  or 
jurisdiction  to  issue  writs  of  summons,  execution,  or  other 
pr(»cess. 

Such  a  construction,  instead  of  securing,  would  put  our  lives, 
liberties  and  properties  to  all  the  uncertain  hazards  of  violence, 
fraud  and  chicanery  of  the  powerful  and  the  cunning,  when 
combinations  alone  might  afford  adequate  protection  in  a  race 
ami  contention,  for  the  custody  and  possession  of  the  I'ecords 
and  indicia  of  office. 

We  should  find  difficulty  in  distinguishing  between  an  ex- 
cution,  or  a  capias,  or  summons,  issued  upon  these  principles 
ami  under  sucli  circumstances. 

We  caimot  look  to  or  derive  any  powers  from  the  law  or- 
ganizing tlie  nuuiicipal  court  with  a  judge,  a  clerk,  a  seal,  and 
a  jurisdiction,  and  still  bring  its  officers  and  their  acts 
[*351]  within  the  *general  ]irovisions  of  the  laws  in  relation 
to  the  judiciary  after  the  repeal  of  the  court  and  the 
abrogation  of  its  jurisdiction  ;  for  in  relation  to  such  powers 
and  acts,  under  the  repeal  they  become  private  and  unofficial, 
b«»th  in  their  acts  and  persons.  We  therefore  look  alone  to 
the  new  powers  granted  in  the  re|)eaHng  law. 

I  speak  not  here  of  a  total  destruction  of  all  remedy.     It  is 


JUJ>^E   TEEM,  1856.  351 

Newkirk  v.  Chapron. 

objected  to  this  delay  of  forty-two  days,  that  if  the  legislature 
may  suspend  the  right  and  remedy  one  day  or  forty-two  days, 
they  may  do  so  forever.  But  such  a  case  as  the  latter  is  not 
before  us.  And  we  must  not  forget  that  there  is,  or  confound, 
the  distinction  between  the  regulation  and  the  total  destruction 
of  right  and  remedy.  The  latter  will  never  be  intended,  and 
such  was  the  ruling  of  this  court  in  Bruce  v.  Schuyler  et  al.,  4 
Gil.  R.  370,  et  seq.,  where  the  power  of  the  auditor  to  complete 
a  sale  of  land  for  taxes,  was  so  far  sustained,  as  to  enable  him 
to  convey  after  the  repeal  of  the  act  under  which  he  sold, 
there  being  no  provision  in  the  repealing  act  enabling  another 
to  do  so. 

This  principle  is  constantly  applied,  in  analogy,  to  sheriffs 
and  constables,  who  have  power  to  sell  after  levy,  although  the 
writ  may  expire,  or  their  terms  of  office.  But  this  principle 
may  not  include  the  transaction  of  new  business,  where  no  per- 
sonal right  or  property  has  accrued  or  attached.  Hence  we 
tlnd  special  acts  or  general  provisions  enabling  ex-sheriffs  to 
complete  the  collection  of  taxes,  &c.,  and  clerks  still  toTecover 
their  fees  in  certain  cases. 

So  I  understand  the  provisions  of  this  repealing  act.  It 
might  have  been  understood  and  contended  that  a  simple  re- 
peal of  the  organic  law  of  the  court  abrogated  all  the  judg- 
ments and  rights  of  suitors  and  officers,  leaving  no  mode  of 
enforcing  the  judgments,  prosecuting  the  pending  suits,  or  col- 
lecting fees. 

To  obviate  this  difficulty  and  avert  such  mischief  and  injury, 
the  business  and  jurisdiction  of  the  court  was  transferred  to, 
and  conferred  upon,  the  Circuit  Court,  and  the  clerk  enabled 
to  enforce  the  collection  of  his  fees,  without  expense,  in  the 
mode  provided  by  law.  A  like  provision  was  made  for 
the  completion  of  busiuess  in  the  hands  of  the  high  con- 
stable. 

It  is,  therefore,  in  no  sense  such  an  extreme  case  as  the  One 
put  in  argument,  of  a  destruction  of  rights  and  remedies,  and 
we  need  not  discuss  or  decide  upon  such  a  case  until  presented. 
It  is  only  a  simple  change  of  the  court  and  officers,  who  are  to 
administer  the  identical  same  remedy ;  and  only  with  the  delay 
necessary,  to  make  the  change  or  transfer  from  one  court  to 
the  other.  And  we  have  shown,  as  we  think,  most  conclu- 
sively, that  such  delay  for  such  an  object,  can  in  no  sense 
or  light,  be  *regarded  as  violative  of  a  suitor's  consti-  [*352j 
tutional  redress;  nor  will  it  enable  a  mere  private 
custodian  of  judicial  records  officially  to  issue  process  as  clerk 
— and  much  less  of  a  court  not  in  existence — or  for  the  Circuit 
Court;  having  another,  as  clerk. 

So9 


352  OTTAWA. 

NewRirk  v.  Chapron. 


The  next  position  assumed  in  the  argument  is,. a  power  in 
the  clerk,  under  the  repealing  act,  to  issue  executions  for  his 
fees;  and  such  executions  would  be  regular,  and  sales  under 
them  valid,  although  the  debt  or  danuiges  of  the  party  might 
be  included.  For  even  should  the  inclusion  of  tlie  debt  or 
damages  with  the  clerk's  costs,  make  the  execution  irregular, 
yet  it  would  not  be  void;  and  so  a  sale  to  a  third  person  would 
be  good. 

This  reasoning  mayj^be  just  and  logical  when  based  upon  sound 
premises,  but  finds  no  legitimate  conclusion  from  a  false 
assumption  upon  which  it  is  based.  And  that  is,  that  the  clei'k 
liad  a  right  to  collect  his  fees  by  execution. 

In  what  manner  did  the  statutes  authorize  clerks  and  other 
officers  to  collect  their  fees?  The  answer  is  given  in  the  Re- 
vised Statutes,  p.  249,  Sec.  28,  and  p.  418,  Sec.  40,  as  interpreted 
and  settled  in  Reddick  v.  Cloud\s  Administrators^  2  Gil.  E. 
t)74.  to  be  by  certilied  fee  bill,  and  not  by  execution. 

The  special  provisioi^s  for  executions  in  Rev.  Stat.,  p.  186, 
Sec.  192,  p.  262,  Sec.  7,  and  p.  311,  Sec.  19,  are  not  intended 
as  remedies  to  the  clerks  or  other  officers,  for  the  collection  of 
their  own  fees,  but  for  the  collection  of  lines  and  costs  gener- 
ally, etc.  The  repealing  act  has  conferred  no  power,  but  pre- 
Berves  by  proviso  the  right  to  collect  in  the  manner  then  pro- 
vided by  law,  with  f  j-ee  access  to  the  records,  fbr  that  purpose, 
without  charge.  Tlie  fee  bill,  Avhen  intended  to  be  used  for  a 
levy  and  sale,  nnist  issue  as  process  of  the  court,  run  in  the 
name  of  the  iieo])le,  and  under  seal  of  the  court,  as  writs  of 
execution.  We  are  by  no  means  prepared  to  admit,  what 
seems  also  to  have  been  taken  as  granted  in  the  argument, 
that  the  numiciiml  clerk  had,  under  that  proviso,  the  power  to 
issue  these  fee  bills  as  executions.  He  niiglit  have  obtained 
this  ])rocess  from  the  c^erk  of  the  Circuit  Court,  without  charge 
to  him  it  may  be,  ujjon  fee  bills  made  up  by  himself. 

The  j)]-oviso  may  be  better  understood  as  rebutting  and 
negating  the  infereuce  that,  by  repealing  the  court,  the  c'erk's 
claims  for  fees  were  canceled,  than  as  intending  to  authorize 
liini  to  issue  his  own  i)rocess  as  clerk,  or  as  a  private  citizen. 
The  fees  were  still  deemed  to  be  due,  as  to  an  officer,  and  col- 
lectible by  certified  fee  bill.  But  the  statute,  as  it  tlien  stood 
and  as  it  still  remains,  w(»uld  not  authorize  an  ex-cleik  or  one 
out  of  office  to  certify,  address  and  seal  the  fee  bill,  as  process. 
J  Jut  such  a  process,  not  being  belV>re  us,  we  need  not 
[*353J  decide  whetlier  a  fee  *bill  so  issued  as  process,  would 
be  valid  as  sudi.  I  liave  adverted  to  this  view,  to 
show  that  the  provision  was  more  obviously  intended  as  a  prcs- 
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evvation  of  his  right  to  his  fees,  than  to  confer  a  power  or  fix 
a  mode  for  their  collection. 

"We  may  admit  for  the  purposes  of  this  case,  that  the  clerk 
conld  issue  a  certilied  fee  hill  for  that  jnirpose,  and  yet  it  by 
no  means  follows  that,  therefore,  he  might  issue  also,  an  exe- 
cution for  that  or  any  other  purpose,  nor  could  he  include  the 
debt  or  damages  in  the  fee  bill.  The  clerk  has  no  right  to  issue 
an  execution  for  the  collection  of  his  fees.  That  is  the  process 
of  the  judgment  creditor,  and  the  costs  are  included,  to  reiniburse 
him,  for  what  he  is  supposed  to  have  paid  to  the  officers,  or  if 
not  paid,  to  enable  him  to  pay  the  fees  for  which  he  is  liable  to 
them.  The  officers  have  no  right,  power  or  control,  over  the 
execution.  If  the  party  will  not  advance  his  fees,  or  sue  out 
his  execution  for  their  collectfon,  for  the  benefit  of  the  officers 
to  wliom  they  belong,  tliey  may  enforce  the  payment  against 
each  party  from  whom  clue,  by  this  certified  fee  bill,  which 
becomes,  for  this  purpose,  like  an  execution  against  the  cost 
debtor. 

The  clerk  took,  therefore,  no  power  under  the  5th  section, 
to  issue  an  execution  for  his  own  costs.  Giving  the  section 
the  broadest  construction  possible,  and  it  could  only  authorize 
hhn  to  issue,  certify  and  seal  his  own  fee  bills. 

But  this  view  will  prove  too  much.  For  if  he  has  such 
power  before  the  transfer  of  the  records,  can  we  limit  it  to  the 
tiijie  of  the  transfer  ?  May  not  the  power  continue  for  his 
benefit,  after  the  transfer  and  deli^s-ery  of  the  records  to  the 
Circuit  Court?  Such  would  also  be  the  effect  of  the  general 
power  to  issue  executions,  if  it  exist  at  all.  And  thus  would 
be  presented  the  uncertainty  and  confusion,  growing  out  of  a 
double  clerkship,  over  the  same  records,  one  acting  in  the 
name  of  a  Court,  functus  oj/i^cio,  and  the  other  in  that  of  the 
existing  jurisdiction.  And  all  this  confusion  and  difficulty, 
this  double-officering,  this  galvanizing  defunct  tribunals,  this 
official  custodianism,  nnist  be  encountered,  reconciled  and  sub- 
mitted to,  upon  the  constitutional  postulate,  that  a  party  has, 
in  the  prosecution  of  his  remedy,  a  right,  at  any  moment,  and 
without  delay,  to  any  appropriate  process  for  its  enforcement ; 
and  when  there  is  no  authorized  official  in  a  position  to  issue 
such  process,  it  may  be  done  by  the  temporary  keeper  of  the 
records. 

We  do  not  admit  the  correctness  of  either  of  the  two  main 
positions  assumed,  and  upon  which  the  ai'guments  are  made, 
and  from  which  all  the  conclusions  are  drawn,  and  without 
one  or  both  of  which,  it  is  impossible  to  sustain  this  judgment. 

The  act  simply   and   absolutely   repealed   the  acts 
organizing  *the  court,  abolished  its  jurisdiction,  and     [*354] 
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tr;ui>fcn-ed  the  whole  to  the  Ch-cuit  Court.     From   thence, 
thcroafter,  only  could  executions  issue. 

It  is  needless  to  speculate  upon  M-hat  may  have  been  the  effect 
of  a  snnple  repeal,  without  the  provisions  transferring  the,jari&- 
diction  and  business,  and  ]ireserving  the  riglits  and  remedies  of 
tlie  suitors.  Such  ditticulties  may  be  fairly  met  when  presented. 
]3ut  the  present  regulation  of  the  parties'  remedy,  by  a 
change  of  the  forums  for  its  administration,  is  not  to  be  con- 
founded, although  attended  with  a  temporary  delay,  witli  its 
total  abolition,  and  under  this  perverted  view,  to  overturn  the 
salutary  powers  of  the  legislature  to  amend  and  regulate  the 
remedies,  or  to  substitute  private  for  public  authority  in  the 
administration  of  them. 

We,  as  mucli  as  any  one,  regret  the  great  mischiefs,  grow- 
ing out  of  this  oversight  of  authority,  for  this  sale,  and  the 
great  losses  of  improvements  and  disturbance  of  titles.  As  far 
as  such  considerations  could,  they  have  had  their  full  influence 
with  us,  as  inducements  to  weigh  fully  and  carefully,  and  anx- 
iously investigate,  all  the  arguments  and  reasons  offered  for 
our  consideration.  And  the  result  has  been,  that  we  are  unable 
to  find  any  legal  foundation  for  tlie  power  claimed  and  exer- 
cised in  this  case. 

Judgment  reversed  and  remanded. 

Judgment  reversed. 


Joseph  A.  McConnell,  AppeHant,  v.    Jacob  Brill- 
hart,  Appellee. 

Error  fo  Stephenson. 

Statvtr  op  FitAtms — Memoranda — Rkqttisites  of. — ^Totake  a  case  out 
of  tliP  statuU;  of  fnuuls.  no  form  of  languao'e  is  necessary;  anything  from 
which  the  intention  may  be  gathered  is  sutiicient,  whether  in  memoranda, 
hooks,  papers  or  letters. 

These  must  contiiin  enough  on  their  face,  or  by  reference,  to  fix  the  names 
of  tlie  parties,  the  interest  or  property  to  be  affected,  and  the  consideration 
to  l»e  given. 

Cited:  Statute  of  frauds,  18  111.  255;  56  111.  23?;  what  the  writing  must 
contain,  18  111.  256;  78  111.  611;  what  kind  of  writing  is  required  by,  18  111. 
486;  82  111.  312;  what  is  a  sutHcient  signing  within,  86111.  252.  Latent  am- 
biguities may  be  explained  by  parol,  66  111.  238.  Acceptance  of  contract. 
18  111.  487. 

See  further  as  to  requisites  of  memorandum  under  statute  of  frauds,  Bour- 
landr.  Peoria  Co.,  16  III.  538;  Perkins  v.  Hadsell,  50  HI.  216;  Spangler  r. 
Danforth,  65  III.  152;  Langston  r.  Biites.  84  111.  524;  Frazer  v.  Howe,  106 
III.  563.  Sales  by  agent,  see  especially  Chappell  v.  McKnight,  108  111.  570; 
Albertson  v.  Ashton,  102  111.  50. 
Stt2 
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The  party  to  be  charged,  or  his  agent,  ranst  sign  the  obligation;  and  parol 
proof  of  agency  will  hold  the  party  who  acts  by  agent. 

The  signing  maj'  be  in  the  caption,  in  the  body  or  at  the  end  of  an  in- 
strument. 

The  contract  must  be  signed  with  an  intent  to  enter  into  it,  be  mutual, 
reciprocal  and  upon  good  consideration. 

Correction  of  mistakes. — Such  contracts  are  not  subject  to  alteration, 
but  mistakes  in  them  may  be  corrected — or  the  identity  of  parties,  or  the 
quantity  of  an  interest,  may  be  sometimes  established  by  extrinsic  facts. 

This  was  a  bill  filed  in  the  Circuit  Court  of  Ste- 
plienson  county,  *in  August,  1853,  by  Jacob  S.  Brill-     [*355] 
hart,  complainant,  against  Joseph  A.  McConnell,  to 
compel  a  specific  performance. 

.  The  bill  sets  forth  that  on  the  1st  day  of  July,  A.  D.  1853, 
one  Robert  McConnell,  in  consideration  of  the  written  under- 
taking of  said  Brillhart  to  pay  him,  the  said  Robert,  and  the 
said  Joseph  A.,  the  sum  of  one  thousand  dollars  by  the  1st 
day  of  August,  1853,  for  the  K.  E.  quarter  of  Section  25, 
and  the  S.  E.  quarter  of  Section  25,  T.  26  K,  R.  7  E.,  4th 
principal  meridian,  in  the  State  of  Illinois,  the  said  S.  E,  quar- 
ter belonging  to  said  Robert,  and  the  N.  E.  quarter  to  said  Jo- 
seph, did  make  under  his  hand  and  seal  a  deed  for  said  S.  E. 
quarter,  and  placed  the  same  in  the  hands  of  said  Joseph  A., 
and  directed  him  to  deliver  the  same  to  said  Brillhart,  u]ion 
the  payment  of  said  $1,000,  for  said  land — 1500  to  said  Rob- 
ert, and  1500  to  said  Joseph.  And  said  bill  charges  that  said 
Joseph  A.  is  now  in  possession  of  said  deed.  That  on  the  3rd 
day  of  August,  A.  D.  1853,  said  complainant  tendered  said 
sum  of  $1,000  to  said  Joseph  A.,  for  the  use  of  said  Robert 
and  Joseph  A.,  and  demanded  said  deed,  with  which  demand 
said  Joseph  A.  refused  to  comply. 

Said  complainant  also  alleges  that  on  the  2nd  day  of  July, 
A.  D.  1853,  said  defendant  was  seized  in  fee  of  said  N.  E. 
quarter  of  said  section,  and  that  he  entered  into  a  written 
agreement  to  sell  the  same  together  with  said  S.  E.  quarter  of 
said  section,  to  said  complainant  for  the  sum  of  $1,000,  and 
that  he  would  on  the  1st  day  of  August,  1853,  on  the  payment 
to  him  of  $1,000 — five  hundred  dollars  for  the  land  of  said 
Robert,  and  five  hundred  dollars  for  Joseph  A. — make  to  said 
complainant  a  good  and  sufiicient  deed  for  the  same  ;  that  on 
said  first  day  of  August,  said  sum  of  money  was  tendered  aud 
demand  made  for  a  deed,  but  that  said  defendant  then  refused 
to  execute  the  same ;  and  said  complainant  avers  his  readiness 
to  pay  said  sum ;  and  seeks  discovei-y,  on  oath,  as  to  matters 
above  charged. 

And  said  complainant  prays  that  said  defendant  be  decreed 
to  deliver  to  him  the  said  deed  so  left  in  his  hands;  and  also  to 
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"  sjiecitically  perform  said  agreement  to  convey  tlie  tract  of 
land  f^econdly  above  described." 

The  defendant  answered  on  oath  to  the  matters  charged  in 
pai()  bill,  and  denies  that  said  Kobert  McConnell  placed  in  his 
hands  the  said  deed  in  the  said  bill  mentioned,  with  instruc- 
tions to  deliver  the  same  to  the  said  complainant  npon  the  pay- 
ment of  five  hundred  dollars  to  said  defendant  for  the  use  of 
said  Robert ;  and  denies  having  any  such  deed  in  his  posses- 
sion, or  under  his  control,  at  the  time  this  suit  was  commenced, 
or  since  ;  denies  that  any  tender  was  mr.de  to  defendant,  of 
8500  on  the  3rd  of  August,  1853,  for  the  use  of 
[*35G]  said  Robert,  in  payment  for  said  tract  *of  land  ;  de- 
nies entering  into  a  written  agreement  with  complain- 
ant to  sell  him  the  S.  E.  cpmrter  of  Section  25,  for  $500,  or 
tliat  tender  Avas  made  thereof  on  the  1st  day  of  August,  1853, 
in  jniyment  therefor. 

Defendant  admits  that  he  wrote  a  letter  to  Dr.  Michener, 
of  Freeport,  111.,  dated  about  the  17th  May,  1853,  in  which 
he  informed  Dr.  Miciiener  that  his  and  defendant's  father's 
lanils  lying  contiguous  to  his  (Michener's),  would  be  sold  for 
one  thousand  dollars,  and  that  said  offer  would  hold  good  till 
July  1st,  1853,  but  that  said  letter  contained  no  description  of 
the  land  referred  to  ;  that  about  July  1st,  1853,  defendant  re- 
ceived a  letter  bearing  date  June  '22,  1853.  and  signed  by  J.  S. 
Brillhart,  stating  that  the  said  Brillhart  did  not  get  the  money 
lie  had  expected  ;  that  a  delay  of  about  two  weeks  was  necessary 
for  him  to  get  the  money,  and  asking  an  extension  of  two 
weeks  from  the  1st  day  of  July,  and  saying  that  at  the  end  of 
that  time  "he  would  be  ready  to  fulfill  his  agreement  for  this 
land.'' 

That  afterwards,  on  the  24th  June,  1854,  said  claimant  wrote 
defendant  from  Freeport,  111.,  that  he  had  so  arranged  his 
business  that  he  could  pay  at  any  time  if  said  defendant  would 
"come  out"  and  make  a  deed  to  him;  and  inquiring  of  said 
defendant  when  he  would  "  be  out." 

That  defendant  wrote  a  letter  in  reply  to  the  first  of  said  let- 
ters, stating  that  "  if  said  comi)lainant  would  be  ready  by  Aug. 
1st,  1853,  perhajis  this  defendant  would  be  out  to  Illinois  pre- 
pared to  make  a  deed  for  lands." 

Defendant  denies  that  any  written  agreement  was  ever  made 
between  him  and  said  complainant,  and  claims  the  benefit  of 
the  statute  of  frauds. 

That  on  the  l>tli  of  July,  1853,  defendant  received  another 
letter  from  said  complainant,  stating  that  said  complainant  was 
"ready -at  any  time";  advisipg  defendant  to  execute  a  ]x>\ver 
of  attorney  tu  Dr.  Michener,  to  make  deed,  saying  that  com- 
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plainant  desired  a  warrantee  deed,  and  that  lie  would,  if  Mieli- 
ener  made  deed,  give  him  a  draft  on  any  bank  defendant  might 
direct.     And  defendant  prays  to  be  dismissed,  etc. 

To  which  answer  complainant  filed  replication. 

Said  cause  came  on  for  final  hearing  upon  bill,  answer, 
pleadings  and  proofs,  both  written  and  oral ;  and  at  April 
term,  A.  D.  1856,  said  Court,  Sheldon,  Judge,  presiding,  ren- 
dered its  decree,  setting  forth  that  it  appears  upon  tlie  proofs 
made  in  the  cause,  that  defendant  can  make  to  the  complain- 
ant a  good  title  to  a  part  of  the  Jand  described  in  complainant's 
bill,  to  wit :  the  K  E.  quarter  of  Sec.  25,  T.  26  K,  R.  7  E.  4 
princi^jal  meridian,  in  the  county  of  Stephenson,  and 
State  of  Illinois,  and  it  appearing  *that  the  defend-  [*35T] 
ant  did  agree  to  convey  said  land  to  complainant, 
as  stated  in  said  bill,  and  that  said  defendant  agreed  to  con- 
vey, or  cause  to  be  conveyed,  the  land  above  described,  to- 
gether with  the  said  southeast  quarter  of  said  section  belonging 
to  one  Robert  McConnell,  for  the  sum  of  $1,000,  and  that  said 
defendant  was  to  have  $500  from  complainant  for  the  land  first 
above  described,  and  that  said  complainant  has  in  all  things 
complied  with  the  terms  of  said  agreement ;  it  is  therefore 
ordered,  adjudged  and  decreed,  that  complainant,  within  thirty 
days,  pay  to  the  clerk  of  this  court,  for  the  use  of  tlie  defend- 
ant, the  sum  of  live  hundred  dollars,  with  interest  from  the  1st 
day  of  August,  1853,  also  the  further  sum  of  thirty  dollars  for 
taxes,  etc. 

And  that  if  said  Joseph  A.  McConnell  shall,  within  thirty 
days,  file  his  election,  in  writing,  to  cause  a  conveyance  of  both 
of  said  quarter  sections  to  be  made  to  complainant  for  the  sum 
of  $1,000,  with  interest,  and  thirty  dollars  to  be  applied,  for 
taxes,  etc.,  and  shall  within  that  time  make  conveyance  to  said 
complainant  thereof,  on  said  coin])lainant  paying  to  him  said 
sums,  then  the  said  complainant  shall,  within  thirty  days,  pay 
to  said  clerk,  for  the  use  of  said  defendant,  said  last  named 
sums,  and  in  default  of  so  doing,  shall  not  be  entitled  to  any 
conveyance  hereunder. 

Upon  the  rendition  of  the  foregoing  decree,  the  said  defend- 
ant prayed  an  appeal  to  the  Supreme  Court. 

The  following  written  testimony  was  introduced.  First,  a 
letter  addressed  to  one  Dr.  Michener,  as  follows : 

McCONNELLSVILLE,  0.,  Maj'  17,  '53. 
Dr.  Michener: 

Sir — My  brother  arrived  home  last  week  in  good  spirits,  and  giving  in 
his  wild  imagination  a  glowing  description  of  your  country.  He  informs 
me  of  the  rapid  growth  and  continued  prosperity  and  advancement  of  that 
portion  of  our  wide  domain. 
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He  also  wishes  me  to  drop  j'ou  a  note  informing  j'ou  whether  toe  would 
dispose  of  some  land  lying  contiguous  to  yours,  and  on  what  terms,  as  a 
friend  of  yours  desired  the  information.  In  the  first  place.  7<-earenot  eager 
to  make  sale,  for  I  have  serious  thoughts  of  commencing  improrements 
thereon  the  present  summer.  Had  it  not  been  owing  to  some  indisposition, 
I  would  have  arrived  as  early  a-s  this  epistlCy  but  cannot  now  tell  how  long 
it  will  be,  a.s  I  am  troubled  with  the  chills  and  fever,  occasionally,  but  will 
endeavor  to  break  it  up  as  early  as  possible.  Provkled,  however,  any  per- 
son seesjfit  to  give  one  thousand  dollars  for  the  haJf  section,  and  informs 
accordingly,  ONE  OF  V8  will  go  out  immediately  with  full  2)ower  to  coxivey 
the  same  to  the  purchaser.  Terms,  ca^h  in  hand.  Should  this  seem  too 
steep  for  the  buyer  we  will  hold  on,  and  if  too  low  on  our  part,  will  abide 
the  consequences. 

And  this  agreement  (proposition)  will  hold  good  until  the  first  of  July. 

Yours,  &c., 

To  Dr.  B.  MiCHENER.  JOSEPH  A.  McCONNELL. 

[■*.358]  *MgConnellsvilt.e,  0.,  July  2,  '53. 

Mr.  Brii-i-hart: 

Sir — We  received  your  note  on  yesterday,  and  hasten  to  reply.  We 
feel  willing  to  extend  the  time  you  require,  although  it  has  kept  me  at  home 
during  the  past  month  awaiting  your  arrival,  and  do  not  feel  like  incurring 
jnuch  expense  in  order  to  effect  a  sale  at  this  time.  And.  I  am  unable  to  tell 
whetlier  you  exjject  to  come  again  to  Ohio,  or  look  for  us  to  go  out  there;  but 
1  think  I  shall  go  out  to  Illinois  about  the  first  of  August,  and  if  you  will  hold 
yourself  in  readiness,  and  let  us  know  accordingly,-  1  will  go  prepared  to 
make  conveyances,  &c.  Perhaps  you  are  aware  that  my  fatlier  has  not  re- 
ceived his  patent  for  his  part,  but  no  doubt  it  is  at  Dixon  by  this  time; 
please  writ*. 

JOSEPH  A.  McCONNELL. 

Although  not  oflFered  in  evidence,  the  following  letters 
from  the  coin]  )1ainant  to  the  defendant  are  stalled  in  their  an- 
swer to  be  all  that  ever  were  received  hy  the  defendant.^  and 
show  clearly  that  no  agreement  was  completed. 

STRPnENBON  House,  Freeport,  June  22na,  '53. 
Mr.  McConnei,!.,  Esq.  :— I  have  been  to  Ohio  last  week,  but  could  not 
arrange  my  matters  so  that  I  could  come  and  see  you  before  I  left.  I  did 
not  get  my  money  as  I  expected,  but  got  checks  which  I  had  to  send  to  New 
York  to  get  indorsed,  and  as  soon  as  they  will  be  returned  to  me  (which 
will  l)e  aJx>ut  two  weeks)  I  will  be  there  ready  to  fulfill  my  agreement  for 
this  land.  This  delay  was  unavoidable  on  my  part,  and  hope  you  will  ex- 
tend the  time  about  two  weeks  from  the  first  diiy  of  July.  As  soon  as  1  will 
l»p  ready  1  will  let  you  know.  Please  and  let  me  hear  from  you  soon,  and 
;iJso  if  1  can  send  a  telegraph  dispatch  to  you,  as  it  takes  some  time  for  a 
letter  to  go  tliere.  Yours,  &c., 

J.  S.  BRILLHART. 
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Freeport,  III.,  June  24tli,  1853. 
Mr.  McConnell: 

Sir— I  wrote  to  you  a  few  days  ago  that  I  would  not  be  ready  to  pay  you 
that  money  for  your  land  by  the  first  of  July;  but  my  business  has  made  a 
turn  so  that  I  can  pay  you  at  any  time,  if  you  will  come  out  and  make  a  deed 
to  me.  I  would  like  to  hear  from  you,  to  know  what  time  you  will  be  out, 
so  tint  I  will  be  here  when  you  come.  I  u-ould  like  to  knoio  soon,  for  I 
want  to  build  on  it  this  fall,  and  would  also  like  to  get  some  broke  in 
July,  or  as  soon  as  I  can  hear  from  you. 

Yours  respectfully,  J.  S.  BRILLHART, 

Freeport,  III.,  July  9,  '53. 
Mr.  McConnell: 

Sir — Yours  of  the  4th  was  received  this  morning,  and  in  reply  I  would  <$ 
say  that  I  am  ready  at  any  time.     I  should  think  the  best  way  would  be  for 
you  to  send  a  power  of  attorney  to  Doctor  Michener,  and  then  he  could  make 
me  a  deed.     I  want  a  warrantee  deed.     By  so  doing  you  would  save  the  ex- 
pense of  coming  out  to  111.     I  intend  to  go  to  Iowa  in  a  week  or  ten  days. 
If  I  will  go  I  will  leave  the  money  here  for  you,  and  if  Michener  will  make  me 
a  deed  I  will  give  him  a  draft  on  any  bank  you  may  direct.     I  would 
like  to  improve  the  land  this  fall,  or  build  a  house,  *at  least.     It  is    [*359] 
more  than  likely  that  I  will  come  to  Ohio  in  five  or  six  weeks,  but 
if  I  will  I  shall  leave  the  money,  so  that  Dr.  Michener  can  get  it.     Please 
and  answer  soon. 

Yours  respectfully,  J.  S.  BRILLHART. 

Upon  the  hearing  of  said  cause,  the  following  oral  testi- 
mony was  introduced : 

Barah  Michener,  a  witness  called  on  the  part  of  the  com- 
plainant, testified  that  he  was  acquainted  with  the  complainant 
and  defendant ;  that  he  has  acted  as  agent  for  conij^lainant, 
Brillhart,  in  negotiating  with  defendant,  a  purchase  by  com- 
plainant of  defendant,  and  Robert  McConnell,  of  land  in 
Stephenson  countj^,  111. ;  that  about  the  last  of  July  or  first 
of  August,  1853,  complainant  informed  witness  that  he  had 
agreed  to  pay  one  thousand  dollars  for  said  land,  and  in  Ill's 
absence  left  that  sum  with  witness  to  pay  defendant  upon  de- 
livery of  deed  ;  that  witness  informed  defendant  that  he  was 
prepared  to  pay  the  money  and  receive  the  deed;  that  wit- 
ness showed  defendant  complainant's  funds,  to  which  he  made 
no  objection,  but  declared  himself  satisfied  with  them  ;  that 
the  land  negotiated  for  is  the  east  half  of  section  twenty-five, 
township  twenty-six  north,  of  range  seven  east,  in  Stephenson 
connty,  Blinois  ;  that  he  has  seen  letter  dated  McConnells- 
ville,  O.,  May  17, 1853 ;  that  it  was  written  by  Joseph  A.  Mc- 
Connell's  witness ;  that  the  land  described  in  said  letter  is  the 
same  described  in  former  answer ;  that  said  letter  was  an 
answer  to  one  written  by  witness  to  defendant;  that  complain- 
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ant  replied  to  MeConneH's  letter  ;  that  defendant  came  to 
Fi:eeport  near  first  of  Angust,  1S53  ;  that  witness,  as  agent 
for  complainant,  tendered  the  defendant  the  sum  of  one  thou- 
sand dollars  for  the  land  mentioned  ;  tliat  defendant  told  wit- 
ness he  had  brought  his  father's  deed  along ;  that  Joseph  A. 
McConnell  told  witness  that  the  deed  in  his  hands  from  his 
father  to  complainant,  was  for  one  of  the  quarters  composing 
cast  half  of  section  twenty-five,  township  twenty-six,  range 
eeven  ;  that  witness  saw  no  other  tender  of  money  by  com- 
]ilainant  or  his  agent  to  defendant,  except  as  before  stated  ; 
tJiat  at  the  time  of  the  correspondence  with  McConnell,  wit- 
ness owned  land  contiguous  to  land  above  described. 
*  James  Miehener,  a  witness  called  on  the  part  of  complain- 
ant, testified :  that  he  was  acquainted  with  complainant  and 
defendant  ;  that  defendant  showed  him  deed  of  south-east 
quarter  of  section  tAventy-five,  township  twenty-six,  range 
8even  east,  made  by  Robert  McConnell  to  complainant,  and 
stated  that  Robert  McConnell  gave  the  same  to  him,  and  in- 
structed him   to   deliver  said   deed  to  complainant,  upon  his 

paying  five  hundred  dollars  for  the  same. 
[*360]  *The  appellant  assigns  for  error,  that :  1st,  the 
court  erred  in  rendering  decree  for  complainant,  neces- 
sary parties  to  said  suit  being  omitted  ;  2nd,  the  court  erred 
in  rendering  decree  for  a  specific  performance  of  part  of  the 
contract ;  3rd,  the  evidence  does  not  sustain  the  bill ;  4th,  the 
statute  of  frauds  is  a  complete  answer,  as  no  written  contract 
was  proved  ;  5th,  the  j)retended  contract  was  not  tnutual  nor 
certain,  either  as  to  terms  or  description  of  property  ;  6th, 
such  decree  of  said  court  was  contrary  to  evidence ;  Tth,  such 
decree  was  contrary  to  law. 

HiGoiNS,  Beckwitii  and  Strother,  for  Appellant. 

U.  D.  Meaciiam,  for  Appellee. 

ScATF.s,  C.  J.  The  leading  principle  that  governs  the  case 
is  one  recpiiring  contracts,  or  notes  of  memorandums  of  the 
contract  to  be  in  writing,  and  signed  by  the  party  to  be  charged 
therawith,  or  by  some  (»nc  by  him  thereunto  lawfully  author- 
ized, under  our  statute  of  frauds  and  i)erjiiries,  which  is  a  copy 
of  the  English  statute. 

Cases  have  been  excejited  out  of  the  statute,  where  parol 
contracts  have  been  in  jiart  performed  by  payments,  possession 
an<l  im|)rovcments,  but  I  do  not  propose  to  examine  or  discuss 
this  class. 

Of  cases  within  the  statute,  courts  have  been  called  upon  to 
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discuss  every  clause  of  it,  and  apply  it  to  every  variety  of  cir- 
cumstances and  facts ;  in  ascertaining  what  sort  of  writing  is 
sufficient,  wliat  it  shall  express  and  show  upon  its  face,  as  to 
parties,  description  of  the  property,  terms,  conditior.s  and 
price,  who  shall  sign  it — principal  and  agent — what  will  consti- 
tute an  agency,  what  is  a  sufficient  signing,  &c.,  &c. 

And  1st.  There  is  no  form  of  language  necessary;  any- 
thing from  which  the  intention  may  be  gathered,  as  in  other 
contracts,  will  be  sufficient. 

2.  Any  kind  of  a  writing,  from  a  solemn  deed,  down  to 
mere  hasty  notes  or  memoranda  in  books,  papers  or  letters, 
will  suffice.  Doti/  v.  Wilder,  15  111.  K.  407  ;  jo/mson  v.  Dodge, 
IT  111.  R.,  post ;  Buclimaster  v.  Harrojp,  T  Yes.  Jr.  R.  341, 
note  3  ;  ClerTi  v.  Wright,  1  Atk.  R.  12  ;  1  Humph.  R.  326 ; 
10  Ohio  R.  402 ;  2  Bibb  R.  98 ;  4  Bibb  R.  466  ;  15  Yermt.  R. 
685  ;  1  John.  Ch.  R.  273  ;  13  Wend.  R.  53 ;  1  Paige  Ch.  R. 
434;  6  AYend.  R.  103  ;    15  Pick.  R.  159  ;  10  Conn.  R.  192.  _ 

3.  The  writings,  notes  or  memoranda  shall  contain  on  their 
face,  or  by  reference  to  others  that  is  traceable,  the  names  of 
the  parties,  vendor  and  vendee,  a  sufficiently  clear  and  ex- 
plicit description  of  the  thing,  interest  or  property, 

as  will  be  capable   *of  identiiication,  and  separation     [*361] 
from  othier  of  like  kind,  together  with  the  terms,  con- 
ditions and  price  to  be  paid,  or  other  consideration  to  be  given 
Barry  v.  Coomle,  1  Pet.  R.  647,  650  ;  Doty  v.    Wilder,  15  111 
R.  407  ;  Blagden  v.  Bradhear,  12  Yes.  Jr.  R.  466  ;  1  Atk.  R.  12 : 
Clinan  v.  Cooke,  1  Sch.  and  Leff.  R.  31 ;     Chamvion  et  al.  v 
Plummer,  4  Bos.  and  Pull.  R.  252  ;   Dock  v.   llart,  7  Watts 
and  Serg.  R.  172 ;    Pipkin  v.  James,  1  Humph.  R.  326 ;  An 
derson  v.  Harold,  10  Ohio  R.  399  ;  5  N.  Ham  p.  R.  540  ;     1 
N.  Hamp.  R.  158  ;    Allen  v.  Roberts,  2  Bibb  R.  98  ;    4  Bibb 
R.  466  ;    3  A.  K.  Marsh.  R.  443  ;    6  B.  Monroe  R.  100 ;    6 
Gill  Md.  R.  66  ;    9  Gill  Md.  R.  205  ;    15  Yermt.  R.  685  ;    1 
John.  Ch.  R.  273  ;  13  John.  R.  296  ;  5.  Cow.  R.  162  ;  1  Paige 
Ch.  R.  434 ;  6  Wend.  R.  103  ;  15  Pick.  R.  159  ;  16  Maine  R. 
458  ;  10  Conn.  R.  192 ;  4  Watts  and  Serg.  B.  221. 

4.  The  party  to  be  charged,  or  vendor  of  land,  &c.,  or  his 
lawfully  authorized  agent,  shall  sign  it. 

5.  A  verbal  or  parol  agency  is  sufficient  for  this  purpose. 
Doty  Y.  Wilder,  15  111.  R.  407 ;  Johnson  v.  Dodge,  17  111.  R., 
post ;   Clinan  v.  Cooke,  1  Sch.  and  Leff.  R.  31. 

6.  The  signing  will  be  sufficient  in  the  caption,  or  body  of 
the  memorandum,  or  by  a  subscription  to  it.  10  Ohio  R.  402 ; 
1  Pet.  R.  647,  650. 

7.  The  contract  or  obligation  must  be  signed  with  intent  to 
enter  into  it,  must  be  mutual,  reciprocal  and  upon  good  or 
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valid  consideration.  Dorsey  v.  Pael'icood,  12  How.  U.  S.  R. 
i;U;  AiKhrsofi  v.  Harold,  10  Ohio  E.  402;  1  Pais^e  Ch.  E. 
434;  0  Wend.  E.  103;  21  Wend.  E.  139  ;  1  Barb.  Cli.  E.499; 
Giinmn  ei  al.  v.  GefmtDU  4  Paige  Cli.  E.  305  ;  16  Maine  E. 
4:)S  ;  i  Watts  and  Serg.  E.  221. 

Contracts  within  tlie  statute  of  frauds  are  no  more  subject 
to  cliange  or  alteration,  or  proof  of  their  contents,  &c.,  than 
<  »ther  written  contracts.  Yet  mistakes  may  be  corrected.  11  Ohio 
E.  109.  And  the  saijie  degree  of  certaint}',  required  in  other 
written  contracts,  will  be  sufficient  in  contracts  under  the  statute 
of  fi-auds  ;  id  certum  est,  quod  certinn  reddi potest ,  is  a  maxim 
equally  a])plicable  to  both. 

So  a  return  on  an  attachment  of  a  levy  on  "all  the  right, 
title,  and  interest  in  and  to  a  certain  piece  or  parcel  of  land, 
Avith  the  buildings  thereon,  situate  in  Columbia  street,  at  the 
southerly  ])art  of  Boston,  and  on  one  piece  of  land  and  the 
buildiiii;s  thereon  standinof,  beinsf  situate  in  Pleasant  street  in 
said  Boston,  which  the  within  named  Benjamin  Huntington 
has  to  the  estates  before  mentioned,"  was  held  sufficiently  cer- 
tain, and  parol  evidence  might  identify  it,  by  showing  Hunt- 
ington had  but  one  piece  on  either  street.  Whitaker  v.  JSumner, 
9  Pick.  E.  311. 

The  same  exceptions  to  the  general  rule  of  the 
[*362]  inadmissibility  *of  ]\^rol  to  explain  written  contracts, 
will  apply  here.  The  intention  is  to  govern,  and 
latent  ambiguities  may  be  explained,  if  any  exist.  The  court 
may,  therefore,  inquire  into  the  circumstances  surroimding  the 
jarties,  to  gather  every  material  fact  lelating  to  the  person 
Avlio  claims  to  be  interested,  and  to  the  property  which  is 
claimed  as  the  subject  of  disposition,  for  the  purpose  of  iden- 
tifying the  person  or  thing  intended,  or  the  quantity  of  interest, 
where  a  knowledge  of  extrinsic  facts,  can  in  any  way  be  made 
ancilhuy  to  the  right  interpretation  of  the  words  used.  1 
(xreenl.  Ev.,  Sees.  287,  288,  note  3,  p.  364.  As  a  description, 
"one  half  of  the  farm,  on  which  he,  said  Moses,  then  dwelt," 
])arol  admitted  to  sliow  the  land  he  lived  on.  Doolittle  v. 
Blukedey,  4  Day  E.  265  ;  Venahle  v.  McDonald,  4  Dana  E. 
336. 

Testing  the  contract  presented  in  these  letters,  by  the  princi- 
])les  laid  down,  and  Ave  find  nothing  wanting  to  show  a  valid 
contract  within  the  statute  of  frauds. 

Dr.  Michener  swears  he  Avrote  to  plaintiff,  as  agent  for  de- 
fendant, to  know  whether  he  would  disjwse  of  (or  they,  as  is 
insisted,)  some  land  lying  co7itiguons  to  his,  and  on  whaitei'ms. 
The  answer  was  a  general  olfer  to  sell — "if  any  person  sees  tit 
to  give  one  thousand  dollars  for  the  half  section,  and  informs 
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US  accordingly,  07ie  of  vs,  will  go  out  immediately,  with  full 
])ower  to  convey  tlie  same  to  the  purchase!'.  Terms,  cash  in 
hand.  Should  this  seem  too  steep  for  the  huyer,  we  will  hold 
on  ;  and  if  too  low  on  our  part,  we  will  abide  the  consequences. 
And  this  proposition  will  hold  good  until  the  lirst  of  July." 

In  his  letter  of  July  2nd,  plaintiff  acknowledges  the  receipt, 
on  the  day  previous,  of  defendant's  acceptance  of  his  offer  and 
terms,  by  letter.  Their  subsequent  letters  fully  show  the  same, 
and  that  the  1st  of  August  was  fixed  upon  for  the  day  of  pay- 
ment and  conveyance. 

Two  objections  are  urged  against  these  letters,  for  want  of 
certainty  iu  the  vendors,  and  in  the  description  of  the  land. 

These  objections  are  more  specious  than  solid.  There  is  no 
uncertainty  as  to  the  other  vendor,  if  there  were  two,  as  plaint- 
iff expressly  refers  to  his  father  as  the  other,  when  he  remarks, 
"perhaps  you  are  aware,  my  father  has  not  received  his  patent 
for  his  part,  but  no  doubt  it  is  at  Dixon  by  this  time."  But  as 
his  father  never  signed  the  letters,  he  did  not  become  a  party 
to  the  contract.  The  plaintiff  stands  alone,  as  vendor  of  both 
tracts  ;  and  accordingly  brought  a  conveyance  with  him,  from 
his  father,  to  enable  nim  to  perform  his  agreement.  He  did 
sign,  and  is  bound,  and  may  not  plead  the  statute  for  another, 
to  avoid  his  own  valid  agreement.  Having  title  to  half  only, 
defendant  might,  at  his  own  election,  rescind,  or  treat 
it  as  void,  *and  a  fraud  on  him,  in  selling  him  land  to  [*363] 
which  plaintiff"  had  no  title.  But  he  may,  at  his  elec- 
tion, compel  a  conveyance  of  that  part  to  which  plaintiff  has 
title  and  resort  to  him  for  damages  for  the  remainder.  Mc- 
ComielVs  heirs  v.  Dunlap's  devisees,  Hardin  E.  41. 

Lastly,  the  description  of  the  land  as  a  half  section  contigu- 
ous to  Dr.  Michener's,  is  susceptible  of  identification  by  parol, 
by  showing  that  the  half  section,  described  in  the  bill,  had 
been  entered  by  McConnells,  father  and  son ;  that  it  lay  ad- 
joining the  only  land  owned  by  witness,  or  was  the  only  lards 
owned  by  them  adjoining  any  land  of  witness,  as  was  shewn 
in  the  cases  in  4  Day  R.  265  and  4  Dana  R.  336.  This  has 
been  done,  and  we  think  the  bill  fully  sustained  by  the  proof. 

Decree  affirmed. 
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Nelson"   Alvord,    Plaintiff  in  Error,  v.  Lauren  N. 
Ashley,  Defendant  iu  Error. 

Error  to  La  Salle. 

HionyrAT — ^How  ESTABLisnED. — A   hi^'hway  may   be  established   and 

E roved  by  prescription,  by  dedication,  and  by  laying  out  the  same  as  directed 
y  stiitute. 

PriJLic  AS  GRANTEE. — The  public  is  an  ever  existing  body,  capable  of 
taking  as  grantee  for  public  uses;  and  its  interests  are  a  sufficient  consider- 
ation to  support  the  grant,  which  may  be  manifested  by  express  or  implied 
consent,  from  acquiescence  in  the  user;  and  the  user  does  not  depend  upon 
any  fixed  period  of  time. 

Dedication. — The  dedication  is  a  mixed  question  of  law  and  fact,  as  also 
the  quantity  of  land  included  by  it,  to  be  submitted  to  the  jury. 

U.«iE. — The  actual  use  and  repairing  of  a  highway  by  the  public,  is  evi- 
dence of  its  acceptance  for  such  purpose. 

EsTOPPEi.. — A  party  will  be  estopped  from  denying  a  dedication,  by  the 
acquiescence  in  it  of  his  grantors. 

Width  of  road. — The  jury  may  infer  and  find  the  width  of  a  road,  or  a 
dedication  of  so  much  of  it  as  was  actually  used. 

This  was  an  action  of  trespass,  quare  clausinn. 
First  plea,  general  issue.     Second  plea,  public  highway  and 
Bupposed  trespass  within  its  limits.     First  replication  to  second 

Cited:  Dedication,  what  constitutes,  38  111.  338;  by  user,  67  111.374;  what 
is  evid.-nce  of,  65  111.  430;  3  Bradw.  335;  15  Bradw.  196.  Proof  of  establish- 
ment of  highway.  17  111.  421.  Doctrine  applicable  to  highway,  17  111.  397. 
Highways,  validity  of  ordering  opening,  54  IU.  28. 

Dedication  of  land  to  j)ithlic  Ks-e. 

Dedication  must  be  under  such  circumstances  as  to  indicate  an  abandon- 
ment of  the  use  exclusively  to  the  public;  there  must  have  been  clear  assent 
V>ythe  owner  to  such  use.  Words  and  acts  must  be  unequivocal  and  unam- 
biguous.    Irwin  V.  Dixion,  9  How.  10,  30. 

It  is  not  to  be  presumed.  The  acts  to  establish  it  must  be  inconsistent 
with  any  other  construction.  Acceptance  by  user  or  otherwise  should  also 
be  shown.  Landis  v.  Hamilton,  77  Mo.  554;  Chicago  r.  Johnson,  98  111. 
618.  See  Ciuss  Co.  Supervisors  v.  Banks,  44  Mich.  467;  Fisk  v.  Havana,  88 
III.  208. 

In  Ciise  of  doubt  as  to  the  extent  of  the  dedication,  contemporaneous  and 
sub-sequent  continuous  construction  by  the  public  and  former  owners  should 
serve  to  remove  the  doubt.     McNeil  'v.  Hicks,  34  La.  Ann.  1090. 

Dedication  is  a  question  of  intention.  111.  Ins.  Co.  v.  Littlefield,  67  111. 
308;  Harding  r.  Hale,  61  111.  192. 

Intent  need  not  be  shown  to  have  existed  when  the  public  commenced 
use.     Havana  r.  Biggs,  58  III.  483. 

S.-e  further.  Princeton  r.  Templeton,  71  111.68;  Littler  r.  Lincoln.  106 
III.  35.".;  Ba>..nne  r.  FonI,  43  N.  J.  L.  292;  Suiilh  r.  Heath,  102  III.  130; 
Hatr.inian  r.  Dittniar,  24  Kan.  42;  Bavliss  r.  Pottawattamie  Co.  Supervisor-s, 
5  DillcipC.  C.  549:  Graham  r.  Hartnett,  10  Neb.  517;  Plaquemines  Parish 
P..li.  <•  Jury  r.  Fonlhouzo,  30  La.  Ann.  Pt.  1,  64;  Kyle  v.  Town  of  Logan, 
87  III.  64;  H.-rhold  v.  Chicago,  lOS  111   467. 

See  also  Starr  &  C.  111.  Stat.  1764  and  notes  et  seq.  ch.  109,  \  3. 
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plea,  no  liigliwaj.  Second  replication  to  second  plea,  tresjjass 
not  in  the  highway.  Issue  found  for  plaintilf.  Motion  for 
new  trial  overruled,  and  judgment. 

Plaintiff's  title  to  the  close,  and  that  the  defendant  took 
down  the  fence  and  drove  across  it  from  north-east  to  south- 
west, was  proved.  ' 

The  plaintiff  request-ed  the  oourt  to  instruct  the  jury  as 
follows : 

1st.  If  the  jury  believe  from  the  evidence  that 
the  defendant  *broke  and  entered  the  quarter  section  [*364] 
mentioned  in  the  declaration,  and  that  the  said  quar- 
ter section  was  owned  by  or  in  possession  of  the  plaintiff  at 
the  time  of  such  breaking  or  entry,  then  the  jury  should  find 
the  defendant  guilty,  unless  the  defendant  has  shown  by  proof 
that  there  was  a  public  highway  legally  established  and  laid 
out  across  said  quarter  section,  and  that  the  defendant,  in  en- 
tering and  passing  across  said  quarter  section,  was  all  the  time 
within  the  said  road. 

2nd.  The  burden  of  proving  a  highway,  rests  upon  the  de- 
fendant, after  it  is  shown  that  he  broke  and  entered  the  close ; 
and  it  is  also  necessary  to  show  by  proof  that  the  defendant  in 
such  case  did  not  depart  from  the  limits  of  said  road  while  in 
said  close. 

3rd.  A  right  of  way  across  lands  can  only  be  acquired  in 
three  ways:  1st,  by  prescription;  2nd,  by  dedication;  and 
3rd,  by  laying  out  in  the  maimer  prescribed  by  law. 

4th.  In  order  to  create  a  right  of  way  by  prescription,  it 
nmst  be  shown  by  proof  that  the  road  claimed  by  prescription 
has  been  used  for  twenty  years  uniuterru]3tedl_y,  adversely  and 
continuously  under  color  of  right,  and  that  the  owner  of  the 
land  for  twenty  years  has  acquiesced  in  such  use ;  such  owner 
being  in  a  position  to  object  if  he  saw  proper. 

5th.  Before  the  jury  can  find  that  the  supposed  roads,  or 
any  df  them,  exist,  by  dedication,  they  nmst  believe  from  the 
evidence  that  the  United  States,  while  they  owned  the  land 
through  which  the  supposed  roads  passed,  or  the  plaintiff 
since  he  has  owned  the  land,  intended  to  set  apart  and  did  set 
apart  the  ground  over  which  said  supposed  roads  run,  for  the 
use  of  the  public  for  a  highway ;  and  that  the  public  accepted 
the  same  for  a  highway  by  some  public  authority  authorized 
to  accept  it. 

6th.  The  mere  act  of  making  a  fence  along  one  side  of  the 
traveled  track,  by  the  plaintiff,  when  he  owned  the  land  on 
both  sides  of  the  traveled  track,  is  not  alone  evidence  of  an 
intention  to  dedicate  the  land  to  the  public  for  a  road. 

Tth.     If  it  is  proved  in  the  case  that  the  plaintiff,  soon  after 
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lie  jnirehased  tlie  land  in  question,  notified  the  supervisor  of 
roads  that  he  did  not  acquiesce  in  the  road  running  through 
said  laud,  and  forbid  said  supervisor  from  doing  work  on 
said  road,  and  fenced  up  a  ])art  or  the  whole  of  the  said  road, 
and  |)loughed  up  the  traveled  track,  these  are  circumstances 
tending  to  rebut  any  presumption  of  an  intention  to  dedicate 
the  ruad  to  the  public. 

8th.  It  is  not  competent  for  other  persons  along  the 
line  of  travel  to  accept  the  road  for  the  public,  even  if  it 
was  dedicated  by  the  plaintiff;  the  only  way  in  which  an 
accej^tance  can  be  made  binding  ujion  the  plaintiff, 
[*365]  is,  that  such  acceptance  *should  be  made  by  the 
County  Connnissioners'  Court,  or  the  County  Court, 
or  the  commissioners  of  highways,  of  the  town  in  which  the 
road  lies. 

lUh.  A  mere  permission  of  the  owner  of  the  land  for  the 
public  to  pass  across  the  land,  will  never  ripen  into  a  pre- 
scrijitive  right  of  way  ;  but  such  permission  is  only  a  license, 
and  may  be  revoked  at  any  time  by  the  owner  of  the  land. 

10th.  The  facts,  that  a  public  road  has  been  used,  traveled 
upon,  worked  upon,  and  recognized  by,  the  public  authorities, 
do  never  of  themselves,  establish  a  legal  public  highway. 
Proof  of  these  facts  merely  furnish  a  presumption,  that  such 
is  a  regular  highway,  but  these  circumstances  only  furnish  a 
legal  ])resumption,  which  may  be  rebutted  by  tlie  records, 
showing  that  such  public  road  was  not  laid  out  in  pursuance 
of  the  law. 

11th.  Although  it  is  not  necessary,  in  the  first  instance,  for 
the  defendant,  in  order  to  prove  the  existence  of  a  public 
highway,  to  prove  it  by  the  records  of  the  County  Commis- 
sioners' Court,  but  the  defendant  may  prove  that  the  road  was 
used  and  traveled  upon  by  the  public,  and  was  recognized  by 
the  ]niblic  authorities  as  a  public  road,  and  was  worked  by  the 
sujicrvisor,  and  this  would  be  sufficient,  2)rima  facie,  to 
establish  a  ])ublic  ruad  ;  yet  when  the  records  of  the  County 
Commissioners'  Com-t  are  introduced  by  the  plaintiff,  which 
show  a  failure  on  the  ])art  of  said  court  to  comply  with  the 
l>rovisions  and  requirements  of  the  statute,  then  the  presuni])- 
tion  of  the  regularity  of  the  procbedings,  arising  from  such 
use,  travel  and  work  by  the  public,  is  rebutted,  and  the  de- 
fendant is  then  bound  to  sliow  that  the  statute  has  been  com- 
plied with,  in  every  essential  particular  necessary  to  make  it 
a  valid  road,  under  the  law. 

I'ith.  A  i)ul)Hc  highway  laid  out  under  the  law  in  force  in 
ISl."),  wliose  width  is  not  defined  and  named  on  the  record,  is 
void.     In  1845  the  law  required  the  County  Commissioners' 
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Court  to  establish  the  width  of  the  road  upon  the  record;  and 
if  the  jury  beheve  from  the  evidence,  that  in  1845,  the 
County  Commissioners'  Court,  upon  the  re)3ort  of  Alvord  and 
Elliott,  failed  or  omitted  to  fix  the  width  on  the  record,  of  the 
road  said  viewers  recommended,  this  omission  is  fatal  to  the 
legal  existence  of  that  road. 

13th.  Unless  it  is  shown  by  proof  that  the  road  view^ed 
and  staked  by  Hawes,  Eoberts  and  Easterbrook,  had  a  fixed, 
a  determined  width,  such  road  is  void. 

14th.  The  commissioners  of  highways  of  the  town  of 
Eden  had  a  right  by  law  to  ascertain,  describe  and  enter  of 
record  the  location  of  the  road  viewed  and  staked  by  Hawses, 
Roberts  and  Easterbrook,  in  1830,  if  said  road  was  not  suf- 
ficiently described ;  and  unless  the  proof  shows  that 
the  place  where  *defendant  broke  and  entered  was  [*366] 
within  the  limits  of  said  road,  as  actually  established, 
that  road  affords  no  justification  to  defendant  for  such  break- 
ing and  entry. 

15th.  Under  the  law  that  was  in  force  in  1845,  when  the 
County  Commissioners'  Court  made  the  orders  read  in 
evidence,  the  County  Commissioners'  Court  had  full  ]DOwer  to 
vacate,  upon  petition  in  conformity  to  law,  any  State  or 
county  road  in  the  county  ;  and  if  the  jury  believe  from  the 
evidence  that  said  court  in  pursuance  of  a  legal  petition  made 
an  order,  vacating  the  roads  across  the  land  in  controversy  in 
the  suit,  then  the  roads  so  vacated  would  constitute  no  justifi- 
cation to  defendant  for  entering  upon  the  land. 

16th.  Private  property  cannot  be  taken  for  public  pur- 
poses without  just  compensation,  or  a  waiver  of  such  compen- 
sation. 

ITth.  No  acts  of  other  persons  along  the  same  line  of 
travel,  in  fencing  or  building,  can  make  such  an  acceptance  of 
the  roads  as  would  bind  Ashley ;  nor  can  such  acts  prove  a 
dedication  on  the  part  of  Ashley. 

18th.  In  order  to  create  a  right  of  way  either  by  pre- 
scription or  dedication,  the  proof  must  show  a  continuous  and 
uninterrupted  use  of  the  same  traveled  track ;  and  evidence 
of  travel  sometimes  in  one  track  and  sometimes  in  another 
track,  such  tracks  being  several  rods  apart,  and  sometimes  one 
being  used,  sometimes  another,  such  evidence  does  not  show 
either  prescription  or  dedication. 

19th.  A  right  of  way  cannot  be  acquired  by  prescription 
as  against  the  United  States,  over  land  owmed  by  them. 

20th.  A  right  of  way  by  dedication  cannot  be  created 
without  some  act  or  acts  and  declarations  by  the  owner  of  the 
land  showing  an  intention  to  dedicate  the  ground  for  a  pubhc 
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liigliway,  and  an  aweptance  thereof  by  piibl'c  autliority  em- 
l)o\\ered  by  law  to  acce]:"t  of  such  dedication. 

The  court  gave  all  but  the  8th,  13th  and  19th,  M'hich  were 
refused.  To  the  giving  paid  instructions  and  each  of  them, 
defendant  objected.     Objection  overruled. 

At  the  request  of  the  defendant  the  court  gave  the  follow- 
ing instructions: 

"ist.  If  the  tres])ass  alleged  in  the  declaration  consisted 
only  in  the  defendant's  driving  his  wagon  and  horses  across 
the  land  described  in  the  declaration  in  a  highway  or  public 
road,  and  in  taking  doM'n  fences  which  had  been  erected 
across  the  said  highway  or  road,  they  should  iind  for  the 
defendant. 

2nd.  If  the  jury  believe  from  the  evidence  that  there  was 
a  road  used  by  the  })ublic  generally  for  the  purpose  of  ])ublic 
travel  across  the  land  of  the  plaintiff,  and  if  said  ])laintiff  per- 
mitted the  public  to  use  said  road  for  such  a  length  of 
[*367]  time  '"^that  the  public  accommodation  and  private 
rights  would  be  materially  affected  by  an  interruption 
of  the  enjoyment,  lie  could  not  legally  fence  the  same  up,  and 
])revent  the  further  use  of  it  by  the  public. 

3rd.  That  if  the  minutes  of  survey  do  not  show  a  road  to 
be  located  in  the  ]ilace  where  it  was  actually  staked  and  laid 
out,  still,  the  staking  and  laying  out  must  control  in  determin- 
ing its  location. 

4th.  It  is  not  necessary  to  prove  the  location  of  a  public 
road  b}^  the  minutes  of  survey  or  other  written  evidence,  but 
the  same  may  be  proved  by  persons  who  were  along  and  as- 
sisted in  the  location  of  the  road  and  saw  the  stakes,  if  any,  set, 
and  the  place  where  the  road  was  actually  staked  out,  is  the  place 
of  tlie  road. 

5th.  The  owner  of  land  througli  which  a  road  is  about  to 
be  located,  must  in  the  first  instance  and  as  soon  as  the  fact 
comes  to  his  knowledge,  object  to  its  location  across  his  land. 
If  he  ac(]uiesces  in  the  location,  opening  and  using  it  by  the  pub- 
lic, he  thereby  waives  his  claim  for  damages,  and  cannot  after- 
wards shut  uj)  the  road  because  his  damages  were  not  paid. 

6th.  That  if  two  of  the  viewers  appointed  by  the  County 
Ooniniissioners'  Court  actually  k)cated  and  staked  the  centre 
line  of  a  public  liighway  across  the  land  of  the  plaintiff  de- 
scribed in  declarati^jn,  and  if  said  road  so  located  was  accepted 
actually  worked  by  the  ])ul)licauthorities,  and  used  by  the  public 
(with  the  assent  of  the  plaintiff)  for  such  a  length  of  time  that 
tlie  public  acconnnodation  and  ])rivate  rights  might  be  materi- 
ally atfectcd  by  an  interruption  of  the  enjoyment  thereof,  then 
such  assent  and  acceptance  amounted  to  a  dedication  to   the 
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public  of  the  use  of  said  road,  and  said  plaintiff,  after  sncli  ded- 
ication, had  no  right  to  fence  the  same  up  and  prevent  the 
further  use  of  it  by  the  public.  And  although  the  county 
commissioners  may  not  have  established  any  width,  yet,  in  de- 
termining the  location  and  width  of  the  road  dedicated,  the 
jury  may  consider  all  the  facts  proved  in  the  case,  the  rang- 
ing of  the  line  of  fences  on  the  road,  the  distance  of  said  roads 
apart,  the  acts  of  the  plaintiff  in  fencing  along  the  north  line 
of  the  road,  if  these  things  are  j^roved  and  all  other  facts 
which  tend  to  show  an  intention  on  the  part  of  the  plaintiff  to 
give  the  public  the  road  through  his  land. 

7th.  If  the  centre  line  of  a  road  was  surveyed  and  located 
as  mentioned  in  the  last  instruction,  and  if  tlie  plaintiff  intend- 
ing to  dedicate  to  the  public  for  a  road  a  strip  acrosS'  said 
quarter  section  in  the  declaration  mentioned,  of  the  width  of 
two  rods  on  each  side  of  the  centre  line,  and  if  while  intending 
to  inclose  a  field  on  the  north  side  of  the  road  so  that 
the  south  *line  of  the  fence  of  the  inclosure  should  [*36S] 
be  north  of,  parallel  to,  and  two  rods  distant  from, 
the  said  centre  line  of  said  road,  he  did  inclose  said  field, 
and  by  mistake  or  inaccuracy  extended  his  fences  on  the  east 
and  west  so  far  south,  that  said  south  line  of  fence  either 
diagonally  crossed  the  surveyed  and  located  road,  or  was,  a 
little  south  of  the  surveyed  and  located  road,  then  the  facts 
which  would  amount  to  a  dedication  of  a  strip  four  rods  wide 
south  of  the  fence,  if  it  had  been  placed  where  plaintiff' intend- 
ed to  place  it,  would  amount  to  a  dedication  of  a  strip  four 
rods  wide  south  of  the  fence  as  it  actually  was,  as  long  as  the 
plaintiff  permitted  his  fence  to  remain  where  he  had  thus  by 
mistake  or  inaccuracy  placed  it,  and  while  said  fence  so  remained, 
the  ];"iiblic  would  have  the  right  to  travel  along  the  south 
line  of  said  fence  and  witJiiu  four  rods  of  it,  although  travelers 
might  thereby  pass  over  the  land  of  the  plaintiff  which  was 
south  of  the  limits  of  the  road. 

Each  of  said  instructions  for  the  defendant  were  given  by 
the  court. 

Yerdict  for  plaintiff.  Motion  for  a  new  trial  overruled, 
and  exception  taken.  The  cause  was  tried  by  Hollistee, 
Judge,  and  a  jury. 

Glovek  and  Cook,  and  Leland  and  Leland,  for  Plaintiff  in 
EiTor. 

W.  H.  L.  Wallace,  for  Defendant  in  Error. 

ScATEs,  C.  J.     We  propose  only  to  examine  the  instructions 
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^^iven  for  defendant,  as  errors  apparent  therein  are  sufficient  to 
reverse  this  judgment.  ^     ' 

The  court  very  properly  instructed  the  jury  that  a  highway 
could  be  established  and  proven  by  prescription,  by  dedication, 
and  by  laying  out  the  same  in  the  ipanner  provided  by  the 
statutes.  '  2  Greenl.  Ev.,  Sec.  6id2. 

Prescription  for  private  rights  and  easements  in  the  lands  of 
others  were,  by  the  earlier  decisions  uiion  the  old  common  law, 
made,  time  whereof  the  memory  runneth  not  to  the  contrary. 
But  gi-adually  they  began  to  conform  to  a  iixed  period  of  years, 
which  would  bar  a  writ  or  action  for  the  assertion  of  title,  (see 
Angel  1  on  Lim.  2,  3,  and  notes,)  in  analogy  to  the  statutes  of 
linutation,  and  which  was  subsequently  adopted  as  the  rule 
in  England  by  statute  2  and  8  William  IV,  Cap.  21.  Prescrip- 
tion on  twenty  years'  possession  had  become  a  fixed  principle 
under  the  statute  of  limitations.  21  Jas.  I,  id,,  p.  3  and  note  2. 
For  though  not  so  in  name,  it  was  so  in  effect  as  a  bar  of  any 
action  for  the  assertion  and  maintenance  of  the  right. 
[*369]  *The  date  for  legal  memory  was  first  fixed  from  remark- 
able  periods,  and  then  by  statute,  AVestl,  (3  Edw.  I,) 
Cap.  39,  from  Oth  July,  1189,  the  first  day  of  Edward  I's  reign; 
by  32  Henry  VIII,  Cajx  2,  it  was  shortened  to  sixty  years,  and  to 
twenty  years  by  21  James  I,  Cap.  16 ;  and  distinctly  recog- 
nized as  a  prescri])tive  right  by  2  and  3  William  IV,  CC.  71 
and  100.  Best  on  Presump. '87  to  100  (22  Law.  Lib.  68, 
S:c.y,  Mathews  on  Presump.  Ev.  309,  310;  2  Greenleaf  Ev. 
Sec.  662;  Aug.  on  Lim.,  ])p.  11  to  14.  So  we  make  pre- 
i-cription  in  effect  correlative  with  the  bar  of  a  real  action  to 
recover  the  land,  or  of  a  right  of  entry  upon  it.  I  will  not 
lierc  discuss  what  effect  the  shorter  periods  of  limitation  may 
have  in  reducing  this  period  of  prescriptive  right  by  analogy. 

We  come  to  the  question  of  dedication. 

We  have  said  in  Warn'u  v.  The  Trustees  of  Jacl'son  ville^ 
15  111.  R.  2-10,  that  dedications  that  may  be  made  without  writ- 
ing, are  not  within  the  statute  of  frauds;  that  the  public 
oonuminity  is  an  ever  existing  body,  capable  of  becoming  and 
taking  as  grantee  for  public  uses,  and  its  interests  are  a  suffi- 
cient consideration  to  sujijjort  the  grant.  The  mode  is  imma- 
terial ;  the  real  thing  is  the  grant  or  dedication  which  may  be 
manifested  by  express  or  implied  consent, from accpiiescence  in 
liie  user.  And  tliese  i)ositions  are,  we  think,  abundantly  sus- 
tained by  the  authorities  referred  to  ;  and  it  does  not  depend 
upon  any  fixed  poriod  of  time, — 2  Greenleaf  Ev.,  Sec.  662,  and 
notes, — but  is  a  mixed  question  of  law  and  fact,  and  the  partic- 
ular circumstances  of  eacli  case  will  be  submitted  to  the  jury, 
not  only  of  the  dedication,  but  of  the  extent  or  quantity  of  land 
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embraced  in  it.  The  voluntary  use  of  a  way  by  tlie  public, 
with  the  assent  of  the  owner  of  the  soil,  may  not  of  itself  be 
sufficient  to  make  it  a  public  highway,  and  impose  upon  the 
proper  public  authorities  the  duty  of  repair;  but  wlien  these 
are  coimected  with  proof  of  its  actual  recognition  and  repair  by 
the  proper  public  authorities,  the  whole  facts  should  go  to  the 
jury,  from  which  they  might  be  warranted  in  finding  from  such 
use,  by  the  public,  acquiescence  of  the  owner,  and  recognition 
and  repair  by  the  proper  authorities,  that  the  way  is  a  public 
highway  in  the  full  sense  of  that  term.  The  fifth  instruction 
is  not  in  conformity  to  these  principles.  It  contemplates  an 
affirmative  act  or  declaration  of  a  more  formal  and  solemn 
character  than  is  essential ;  for  mere  acquiescence  in  its  known 
and  avowed  use  and  repair  as  a  highway  by  the  public  and 
public  authorities,  may  justify  the  inference  under  circum- 
stances, and  its  actual  use  and  re]3air  will  be  evidence  of  its 
acceptance  for  such  purposes. 

The  sixth  instruction  would  exclude  an  act  of  the 
owner  as  *  evidence  when  taken  alone,  which  we  think     [*370] 
is  a  proper  fact  to  go  to  the  jury. 

The  seventh  instruction  is  too  broad.  Had  it  been  confined 
to  the  defendant  alone  in  its  conclusion  of  rebuttal,  and  ex- 
cluded any  other  acts  or  declarations  of  his  than  those  recited, 
it  might  be  correct.  But  he  must  be  estopped  by  the  acquies- 
cence of  his  grantors,  (even  though  it  be  the  government,  Di- 
mon  V.  The  Peojple,  IT  111.  V\..^ 'post^  in  which  case  the  act  re- 
cited could  only  repel  the  presumption  from  his  own  act. 

Whether  "  mere  permission  of  the  owner  of  the  land  for 
the  public  to  pass  across  it,"  amounts  only  to  a  "  license,  and 
may  be  revoked,"  is  not  a  question  of  law  in  itself,  but  a  fact, 
which,  with  the  accompanying  circumstances  in  this  case  of  a 
recognition  and  repairing  it  by  public  authorities,  should  have 
been  left  to  the  jury. 

The  ninth  instruction  is  erroneous. 

The  eighteenth  is  contrary  to  the  principles  laid  down  in 
Sprague  v.  Waite,  17  Pick.  R.  315,  316,  and  Hannum  et  at.  v. 
Tht,  Inhab.  of  Belcliertoion,  19  Pick.  P.  313. 

The  twentieth  is  obnoxious  to  the  same  remarks  and  princi- 
ples laid  down  in  respect  to  the  fifth. 

The  twelfth  instruction  would  make  the  fixing  of  a  width  to 
the  road  an  essential  element  of  the  validity  of  their  order 
establishing  it.  And  so  I  should  treat  it  upon  direct  appeal 
from  that  order,  as  I  have  shown  in  Morgans.  Green,  17  III.  P., 
post.  But  these  proceedings  are  here  collaterally  attacked,  and 
after  a  use  and  repair  by  the  public  of  some  twenty -three 
years.     The  viewing  and  laying  this  road  is  cumulative,  as  is 
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also  tluit  of  a  township  road.  The  jury  may  infer  and  find  a 
-width  ;  tliey  may  infer  and  find  a  dedication  of  so  much  as  was 
actually  nsed,  even  extending  to  double  tracks,  as  in  17  and  19 
Pickerinpr,  and  the  court  will  intend  that  it  was  of  the  usual 
■width  fixed  by  law.  Lawtoii  v.  Commissimiers  of  Cambridge, 
2  Caine  K.  183. 

By  act  of  1827,  Eev.  Law  1833,  p.  542,  Sec.  12,  roads  were 
to  be  not  less  than  thirty  nor  more  than  fifty  feet  wide,  and 
this  Avas  the  law  in  1830,  when  this  road  was  viewed. 

The  act  <»f  18-15,  Eev.  Stat.  p.  487,  Sec.  33,  fixed  a  maximum 
and  minimum  width  for  roads  at  sixty-six  and  thirty  feet, 
within  which  the  County  Court  was  authorized  to  vary  differ- 
ent roads.  I  should  not  declare  the  location  and  establishment 
of  the  road  void  for  an  omission  to  enter  for  it  a  width  when 
collaterally  assailed,  but  would  intend  it  to  be  not  less  than 
thirty  feet. 

Proof  by  plaintiff  that  he  entered  the  close,  and,  left  it  on 
and  within  the  limits  of  the  highway,  might  w^arrant 
[*371]     the  jury  *in  inferences  that  he  had  not  departed  from 
it  in  crossing  the  close. 

The  first  and  second  instruction  would  restrain  and  forbid 
the  jui'y  from  drawing  legitimate  conclusions  as  inferences 
from  facts  in  evidence. 

We  need  not  connuent  upon  the  evidence  ;  the  cause  should 
be  Bubnntted  to  another  trial. 

Judgment  rexeised  and  cause  remanded. 

Judgment  reversed. 


Nehemiah   Simons,    Plaintiff  in   Error,   v.   John  S. 
Waterman,  Defendant  in  Error. 

Error  fo  DcKaJh. 

Tt  is  Prronoous  to  (^xchule  from  the  jury,  evirlence  which  fends  to  show 
tliiit  a  plaintiff,  l)y  whatever  name  he  sues,  is  not  the  person  holding  the  legiil 
interest  in  the  notes  sued  on. 

This  suit  was  originally  commenced  before  a  justice  of  the 
])eace  in  Kane  county,  by  the  defendant  in  error  against  the 
])laintilf  in  error,  and  judgment  entered  in  favor  of  the  de- 
fendant in  error  for  888.40,  from  which  an  ap]:eal  was  taken 
to  tlie  Circuit  Court  of  said  Kane  county.  The  venue  w^as 
changed  to  DeKalb  county. 

At  the  October  term  of  the  DeKalb  Cu'cuit  Court,  a  jury 
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was  waived  and  the  cause  submitted  to  the  court  for  trial,  and 
the  issue  found  for  defendant  in  error,  and  his  daniag^es 
assessed  at  $97.66,  and  judgment  rendered  thereon.  J.  G. 
Wilson,  Judge,  presided. 

The  bill  of  exceptions  shows  that  on  the  trial  tlie  defend- 
ant in  error  offered  in  evidence  two  promissory  notes,  to  wit : 

"  S42.72.  '  Sycamore,  November  3,  1852. 

One  clay  after  date, —  promise  to  pay  to  the  order  of  J.  S.  &  J.  C. 
Waterman,  forty-two  and  72-100  dollars,  value  received,  with  interest  at  ten 
per  cent.  NEHEMIAH  SIMONS." 

Indorsed  on  back  thereof 

"  Pay  .1.  S.  Waterman. 

J.  S.  &  J.  C.  WATERMAN." 
"^33.00. 

Sixty  days  after  date,  for  value  received,   I  promise  to  pay  J.  S, 
Waterman  or  order,  thirty-three  dollars,  with  interest  at  ten  per  cent. 
"  Sycamore,  Nov.  23,  1852.  NEHEMIAH  SIMONS." 

*To  whicli  evidence  the  plaintiff  in  error  objected,     [*372] 
which  objection  was  overruled,  and  the  opinion  of  the 
court  excepted  to. 

The  plaintiff  in  error  offered  to  prove  that  the  name  of  the 
plaintiff  was  John  C.  Waterman,  and  that  J.  S.  Waterman,  to 
whom  the  notes  were  delivered,  was  James  S.  Waterman, 
which  was  objected  to  by  defendant  in  error,  and  the  objection 
sustained,  and  the  opinion  of  the  court  excepted  to.  This  was 
all  the  evidence  given. 

A.  0.  Allen,  for  Plaintiff  in  Error. 

A.  M.  Heeeington,  for  Defendant  in  Error. 

Skinnee.  J.  This  action  was  commenced  before  a  justice 
of  the  peace  and  appealed  to  the  Circuit  Court,  where  judg- 
ment was  rendered  fur  the  plaintiff. 

On  the  trial  the  plaintiff  read  in  evidence  two  promissory 
notes  executed  by  the  defendant — one  payable  to  "  J.  S.  and  J. 
C.  Waterman,"  and  assigned  by  them  to  "J.  S.  Waterman  ;  " 
the  other  payable  to  "  J.  S.  Waterman." 

The  defendant  offered  to  prove  that  the  name  of  the  plaint- 
iff was  "  John  C.  Waterman,"  and  that  "  J.  S.  Waterman,"  to 
whom  one  of  the  notes  was  made  and  the  other  assigned,  was 
"  James  S.  Waterman."  The  plaintiff"  objected,  and  the  court 
sustained  the  objection. 

If  the  evidence  tended  to  prove  that  the  plaintiff,  by  what- 
ever name  he  sued,  was  not  the  real  person  holding  the  legal 
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interest  in  the  notes  sued  on,  then  the  evidence  was  imjiroperl j 
excluded.  And  if  the  i:»laintili',  who  sued  by  the  name  of 
John  S.  Waterman^  was  in  fact  John  C.  Watefvnan,  and  that 
Jaynes  S.  Waterman.,  who  of  necessity  was  somebody  else,  was 
the  person  holding  the  legal  title  to  the  notes,  then  it  would 
follow  that  the  plaintiff  had  no  right  of  action. 

The  evidence,  as  we  understand  the  record,  tended  to  prove 
that  the  plaintiff  was  not  the  person  having  the  right  of  action 
uj)on  the  notes,  and  therefore  improperly  excluded. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


[=••373]     *Eltjah  Bowees,  Plaintiff  in  Error,  v.  The 
People,  Defendant  in  Error. 

Error  to  Recorder's  Court. 

Rertstittg  offtcek — AvEUMENTs — SENTENCE. — To  Constitute  the  of- 
feiioo  of  resisting  an  officer,  he  must  be  authorized  to  execute  the  process, 
wliich  must  be  a  legal  one;  and  it  must  be  so  alleged  and  proved. 

The  averment  that  th*?  officer  was  in  the  due  execution  of  his  duty  as 
constable,  attempting  to  serve  a  legal  process,  will  sufficiently  declare  the 
validity  of  the  jjrocess,  and  the  official  authority  to  serve  it. 

A  sentence  to  imprisonment  in  the  Bridewell  of  the  city  of  Chicago,  is 
legal. 

At  tlie  January  term  of  the  Recorder's  Court,  of  the  city 
of  Chicago,  1856,  R.  S.  Wilson  presiding,  the  following 
indictment  was  found : 

The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  city  of  Chi- 
cago, of  the  county  of  Cook,  in  the  State  of  Illinois,  in  the  name  and  by 
the  authority  of  the  people  of  the  State  of  Illinois,  upon  their  oaths,  pre- 
sent, that  Elijah  Bowers,  late  of  said  city,  on  the  twenty-first  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five, 
in  said  city  of  Chicjigo,  in  the  county  and  State  aforesaid,  in  and  upon  one 
Michael  Ilickey,  in  the  peace  of  the  said  people  then  and  there  being,  and 
being  then  and  there  a  public  officer,  to  wit,  a  constable,  and  being  then  and 
there  in  the  due  execution  of  his  duty  as  such  constable,  and  being  then  and 
there  attempting  to  serve  a  lawful  process,  did  then  and  there  unlawful!)', 
knowingly  and  willfully  resist,  obstinict  and  oppose,  and  him,  the  said 
Hickt'y,  acting  as  such  officer,  he,  the  siiid  Elijah  Bowers,  did  then  and  there 
lM>at,  wou.id  and  ill-treat,  Cvintr.iTr  to  th?  statute  and  against  the  peace  and 
dignity  of  the  saino  pc">p!e  of  the  State  of  Illinois, 

D.  McILROY,  State's  Attorney. 
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The  said  Elijah  Bowers  was  arraigned  and  plead  not 
guilty  ;  and  a  jury  having  been  impaneled,  such  proceedings 
were  thereupon  liad,  that  said  jury  rendered  a  verdict  against 
said  Elijah  Bowers.  And  thereupon  a  motion  was  made  by 
defendant's  counsel  in  arrest  of  judgment.  And  the  court 
overruled  said  motion  in  arrest,  &c.,  to  which  decision  of  the 
court,  overruling  the  motion  in  arrest,  the  counsel  for  defend- 
ant then  and  there  excepted.  And  the  court  ordered  that  the 
said  defendant,  Elijah  Bowers,  be  fined  in  the  sum  of  one 
hundred  dollars,  and  that  he  be  taken  from  the  bar  of  the 
court  by  the  sheriff  of  Cook  county,  to  tlie  Bridewell  of  the 
city,  and  be  delivered  to  the  keeper  of  said  Bridewell,  who  was 
required  and  commanded  to  take  the  body  of  said  Elijah 
Bowers  and  confine  him  in  said  Bridewell  in  safe  and  secure 
custody  of  labor,  for  the  .term  of  six  months ;  and  that  the 
said  defendant  pay  all  the  costs  of  these  proceedings,  and  stand 
committed  to  the  custody  of  the  said  keeper  until  said  fine 
and  costs  are  paid. 

*The  defendant,  by  his  counsel,  alleges  the  following  [^374] 
grounds  of  error  in  said  record : 

1st.  The  indictment  attempts  to  charge  two  supposed, 
separate  and  distinct  offences,  and  fails  legally  to  charge  either 

2nd.  There  is  no  sufficient  and  legal  allegation  of  the 
official  capacity  of  the  supposed  officer  within  the  meaning  oi 
the  laws. 

3rd.  There  is  no  legal  or  sufficient  descrij^tion  of  the  sup- 
posed legal  process  attempted  to  be  served. 

4th.  The  supposed  process  is  not  set  out  in  the  indict- 
ment, nor  from  what  court  it  is  issued. 

5th.  The  judgment  and  sentence  are  illegal  and  unconsti- 
tutional. 

6th.  The  indictment  is,  in  other  respects,  illegal  and  in- 
sufficient. 

7th.  The  overruling  of  the  motion  in  arrest  was  illegal 
and  erroneous. 

Andkew  Haevie,  for  Plaintiff  in  Error. 

"W.  H.  L.  Wallace,  District  Attorney,  for  the  People. 

Skinner,  J.  This  was  an  indictment  against  Bowers  for 
resisting  an  officer.  The  indictment  charges  that  Bowers,  on 
the  twenty-first  day  of  December,  1855,  at  Cook  county,  Bli- 
nois,  in  and  upon  one  Michael  Hickey,  the  said  Michael  Hick- 
ey  then  and  there  being  a  public  officer,  to  wit,  a  constable, 
and  being  then  and  there  in  the  due  execution  of   his  dvxty  as 
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confutable,  and  beino:  then  and  there  attenij^ting  to  serve  a  law- 
ful process,  did  then  and  there  unlawfully,  knowingly  and 
willfully  resist,  obstruct  and  oppose,  and  him,  the  said  Hickey, 
acting  as  such  officer,  beat,  wound,  ill-treat,  and  so  forth. 

Th"e  defendant  below  contends  that  the  indictment  is^  insuf- 
ficient for  want  of  an  averment  that  Hicke^  was  an  officer  of 
Cook  county,  and  because  it  does  not  set  forth  or  describe  the 
process  whicli  he  was  attempting  to  execute  when  resisted. 
To  ct)nstitute  the  offence  of  resisting  an  officer,  the  officer  or 
person  resisted  must  be  authorized  to  execute  the  process,  in 
the  execution  of  which  he  is  resisted,  the  process  must  be  a 
legal  i)rocess,  and  this,  to  justify  a  conviction,  must  be  alleged 
in  the  indictment,  and  proved  on  the  trial.  The  offence  con- 
sists in  resisting  or  opposing  the  officer  while  acting  in  his 
official  capacity.  The  writ  or  process  which  he  is  attempting 
to  execute  when  resisted  nnist  have  emanated  from  a  court, 
or  person  having  jurisdiction  and  authority  to  issue  it;  and 
the  officer  must,  at  the  time  and  place,  be  authorized  in  law 
to  serve  or  execute  the  same.  The  averment  that  Ilick- 
[*375]  ey  wiis  in  the  "due  execution  of  his  duty  as  *such  consta- 
ble," and  "attempting  to  serve  a  lawful  process"  at  the 
time  and  place  resisted,  includesthe  validity  of  the  process;  and 
the  averment  that  lie  was  "then  and  there  a  public  officer,  to  wnt, 
a  constable,"  and  "then  and  there  in  the  due  execution  of  his 
duty  as  such  constable,"  is  an  averment  of  his  official  capacity 
and  jurisdiction  to  serve  the  process.  A  general  aveiment 
that  the  process  was  a  lawful  process,  and  the  person  resisted, 
a.  public  officer,  authorized  to  execute  the  same,  in  the  exe- 
cution of  wliicli  he  was  resisted  or  opposed,  is  sufficient  alle- 
gation, both  of  the  validity  of  the  process,  and  the  jurisdiction 
of  the  officer.  To  prove  the  accused  gnilty,  the  jirocess  nuist 
ai>pear,  on  its  face,  to  be  a  Imnfnl  jyroeess,  which  might  be 
lawfully  executed  at  the  time  and  place;  audit  must  appear 
that  the  otlicer  resisted  was  authorized  to  execute  it,  and  that 
the  accused  obstructed,  resisted  or  opposed,  the  officer  in 
executing,  or  attemjiting  to  execute  the  same.  HcQuoid  v. 
The  People,  3  Gil.  76.  The  indictment  being  sufficient,  the 
court  below  jiroperly  overruled  the  nioticm  in  arrest  of  judg- 
ment. The  court  sentenced  the  defendant  to  pay  a  fine  of 
one  hundred  dollars,  and  to  imprisonment  in  the  Bridewell  of 
the  city  of  Chicago  for  six  months.  The  defendant  ques- 
tions the  legality  of  tlie  sentence  as  to  imprisonment  in  the 
Bridewell.  This  question  has  been  settled  by  this  court. 
Private  Laws  of  1851,  146,  Sec.  50;  Laws  1853,  147;  Ferry 
et  al.  V.  The  People,  14  III.  4«JG. 

Judgment  affirmed. 
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Chaeles   McDonnell,  Plaintiff  in    Error,  v.  James 
Olwell  et  al.,  Defendants  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Affidavit  to  plea — Act  of  1853. — An  affidavit  to  a  plea,  in  which  the 
party  states  that  he  has  a  defence  to  the  merits  of  the  action,  omitting  the  word 
"good,"  is  sufficient,  under  the,  act  regulating  the  practice  in  the  Circuit 
and  Common  Pleas  Courts  of  Cook  county,  and  perjury  may  be  assigned 
upon  it,  if  the  plea  were  wholly  frivolous. 

The  said  act  of  12th  February,  1853,  was  clearly  within  the  constitu- 
tional power  of  the  Legislature  to  enact. 

This  was  an  action  of  assumpsit  brought  to  the  Cook  county 
Court  of  Common  Pleas ;  to  which  the  defendant  pleaded 
non-assumpsit,  supported  by  affidavit  of  merits,  stating  that 
tlie  party  who  made  it,  was  defendant  in  the  suit,  "and  tliathe 
has  a  defence  therein  on  the  merits." 

On  motion  of  counsel  for  plaintiff,  the  plea  and  affidavit 
were  struck  fi'om  the  tiles,  because  of  the  insufficiency 
of  the  affidavit  *to  the  defence  on  the  merits.     To     [*376] 
which  the  defendant  excepted.     On  motion  of  coim- 
sel  for  plaintitfs,  default  was  thereupon  entered  and  judgment 
was  taken  for  the  plaintiffs. 

J.  M.  Wilson,  Judge,  presided.  The  judgment  was  entered 
at  the  vacation  term,  in  April,  1855.  The  defendant,  below, 
brought  error. 

Blackwell,  Ballingall  and  Underwood,  for  Plaintiff  in 
Error. 

TTakvie  and  Tulet,  for  Defendants  in  Error. 

ScATES,  C.  J.  There  are  but  two  questions  presented  in  this 
case — 1st,  the  sufficiency  of  the  affidavit  of  merits ;  and,  2nd, 
the  constitutionality  of  the  act  of  12th  Feb.,  1853,  regulating 
the  practice  of  the  Circuit  and  Common  Pleas  Courts  of  Cook 
county. 

The  plaintiff  pleaded  the  general  issue,  and  made  affidavit 
that  he  had  "  a  defence  therein  on  the  merits,"  omitting  the 
word  "  good  "  as  contained  in  the  phraseology  of  the  act. 

We  are  not  able  to  read  the  statute  in  a  sense  requiring  de- 
fendant to  swear  to  the  goodness  of  his  defence  in  the  view, 
light  or  sense  of  making  it  successful,  by  sustaining  it  at  all 
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events  upon  the  trial — but  in  the  sense  that  he  has  really,  truly, 
bijna  fide  a  defence  to  the  merits,  and  which,  under  a  plea  to 
the  merits,  he  outrht  to  he  allowed  to  present,  and  have  inves- 
tigated, and  judgment  passed  upon  its  goodness  in  the  sense  of 
sufhciency  as  au  answer  to  the  action  in  bar,  or  partial  bar  of 
a  recovery. 

If  defendants  are  required  to  swear  to  the  goodness  of  their 
defences  upon  the  merits,  in  the  sense  of  sustainable  sufficiency, 
few  could,  with  a  conscience  void  of  offence,  make  defence  at 
all.  although  circumstances  of  real  controversy  might  exist, 
which  would  demand  and  justify  an  investigation  on  a  defence 
to  the  merits.  The  act  never  contemplated  that  defendants 
should  form  such  solid  convictions  and  tirm  judgments  in  their 
own  minds,  of  the  sufficiency  and  goodness  of  the  defence,  as 
to  swear  to  the  legality  and  justice  of  its  grounds.  Many  con- 
troversies involve  counter  explanatory  facts,  and  principles  of 
law,  that  can  only  be  clearly  known,  understood  and  judged 
of,  upon  full  investigation,  and  the  final  result.  Where  con- 
troversies of  this  character  exist,  in  matters  of  contract,  in- 
volving the  legal  sufficiency  of  the  merits  of  the  defence  in 
doubt,  and  yet  the  party  genuinely,  truly,  in  gO(>d  faith,  be- 
lieves the  contract  ought  not  to  be  enforced  against  him,  and 
that  the  facts  showing  the  grounds  of  his  defence  ought  to  be 
investigated,  and  adjudged  according  to  law,  surely  the  statute 

was  not  intended  to  cut  him  off  without  a  hearing, 
[*377]     because  he  does  not,  or  cannot,  conscientiously  *swear 

that  the  defence  will  prove  ''good"  upon  the  trial. 
Where  a  j)lea  or  notice  is  put  in,  which  is  good  in  substance 
to  ]>resent  a  defence  upon  the  merits — accompanied  by  an 
affidavit  of  merits  in  the  defence,  it  necessarily  includes 
"good"  in  the  sense  of  a  real,  genuine,  hona  fide  defence,  such 
as  would  be  admissible  under  the  pleading,  and  in  contradis- 
tinction to  its  being  frivolously  or  groundlessly  done.  Itnmst 
be  in  this  sense,  and  this  alone,  that  we  can  understand  a  party 
when  he  swears  he  has  a  defence  tipoji  the  mei'Hs.  And,  if 
knowingly  false  in  this  sense,  we  cannot  doubt  that  perjury 
could  be  assigned  upon  it  under  the  statute,  without  the  word 
""good"  being  in  it.  The  language  imports  the  full  sense 
without  that  word — and  we  are  unable  to  conceive  any  ex- 
])lanatory  subterfuge,  admissible  as  a  legal  answer  to  ]ierjury 
I  n  ler  the  general  statement,  which  would  be  excluded  by  the 
additional  "good  defence  "  in  the  affidavit.  We  are,  there- 
fore, of  opinion  that  the  affidavit  in  this  case,  is  sufficient. 

We  luive  no  reason  to  doubt  the  power  of  the  legislature, 
under  the  constitution,  to  regulate  the  remedies,  and  practice 
in  a  part  of  the  courts  of  general  jurisdiction,  to  suit  the  ex- 
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igencies  of  the  public  interest,  by  expediting  the  disposition 
of  causes  therein.  The  proposition  implies  a  want  of  power 
in  the  legislature  to  ada])t  the  forms  of  action,  processes,  and 
practice  in  courts  of  certain  localities,  to  the  forms  and  modes 
best  suited  to  the  dispatch  of  business  accumulating  in  them. 
This  would  seem  to  be  more  technically  strict,  than  might  be 
required  in  the  construction  of  the  clause  authorizing  the  or- 
ganization of  inferior  courts  in  cities — which  only  restricts  the 
power  to  an  "  uniform  organization  and  jurisdiction;  "  a,nd 
which  latter,  peradventure,  might  be  administered  through 
forms  of  action,  processes,  and  pi'actice,  differing  from  other 
superior  courts  of  the  State. 

The  constitution  has  delegated  the  whole  judicial  power  of 
the  State  to  "  one  Supreme  Court,"  (Art.  5,  Sec.  1,)  with 
"  original  jurisdiction  in  cases  relative  to  the  revenue,  in  cases 
of  'mandamus^  liabeas  corpus,  and  in  such  cases  of  impeach- 
ment, as  may  be  by  law,  directed  to  be  tried  before  it,"  with 
"appellate  jurisdiction  in  all  other  cases"  (Art.  5,  Sec.  5)  ; 
to  ''  Circuit  Courts,"  with  "jurisdiction  in  all  cases  at  law  and 
equity,  and  in  all  cases  of  appeals  from  all  inferior  courts" 
(Art.  5.  Sec.  8) ;  "in  County  Courts"  whose  "jurisdiction  shall 
extend  to  all  probate,  and  such  other  jurisdiction  as  the  Gen- 
eral Assembly  may  confer  in  civil  cases,  and  such  criminal 
cases  as  may  be  prescribed  by  law,  where  the  punishment  is 
by  tine  only,  not  exceeding  one  hundred  dollars"  (Art.  5.  Sec. 
18);  and  in  "Justices  of  the  Peace,"  who  shall  "exercise 
such  jurisdiction  as  may  be  prescribed  by  law"  (Art. 
5,  Sec.  27).  The  constitution  has  thus  *conferred,  [*378] 
defined  and  divided  out  this  judicial  jurisdiction — 
but  has  not  prescribed  the  forms  and  modes  in  which  it  is  to 
be  exercised — and,  consequently,  uniformity,  is  not,  and  can 
not  be  made  one  of  the  requirements  of  the  constitution  ;  un- 
less jurisdiction  is  made  to  include  it,  and  this  would  extend 
alike  to  each  and  all  the  courts.  A  construction  of  the  con- 
stitution which  w^ould  require  the  forms  of  action,  processes 
and  practice  of  all  the  courts  to  be  the  same,  is  wholly  inad- 
missible. The  constithtional  power  to  regulate  remedies,  has, 
I  believe,  been  universally  and  uniformly  admitted,  and  sup- 
ported by  the  courts. 

The  case  before  us  has  been  a  mere  regulation  of  the  prac- 
tice in  the  courts  of  one  county,  and  clearly  within  the  con- 
stitutional power  of  the  legislature  to  make. 

In  Vanzant  v.  Waddel,  2  Terg.  E.  260,  new  and  addi- 
tional remedies,  confined  to  creditors  of  two  banks,  were  sus- 
tained as  constitutional.  But  that  case,  and  the  one  before  us, 
are  very  unlike  the  other  cases  cited  in  argument. 
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Ill  Wull^/s  Ileh's  V.  Keimecli/,  2  Yerg.  K.  554,  tlie  act  pro- 
vided for  dismissing  Indian  reservation  cases,  where  prose- 
cuted for  tlie  use  of  another — and  was,  therefore,  a  particular, 
private,  partial  law,  and  not  a  general  public  law — and  in  its 
operation  divested  private  rights  by  denying  all  remedy. 

So  a  special  act  authorizing  the  guardians  of  the  minor  heirs 
of  Jones  to  sell  the  real  estate  descended  to  them,  and  to 
ap])ly  the  proceeds  to  the  payment  of  the  debts  of  decedent, 
was  heUl  to  be  unconstitutional  on  the  same  ground,  and  for 
the  additional  reason  that  it  was  the  exercise  of  judicial  ])ower, 
Jones'  Heirs  v.  Perry  et  al.,  10  Yerg.  R.  59.  See  also,  4  Yerg. 
R.  202  ;  5  Yerg.  R.  320. 

Yet  a  grant  of  power  to  a  father  to  sell  the  land  of  his  chil- 
dren and  jnit  the  proceeds  at  interest  for  the  beneiit  of  the 
infant  owners,  was  constitutional.  It  is  not  the  exercise  of  a 
judicial  power — but  ministerial  and  beneiicial  to  those  inter- 
ested, by  en^ai-ging  the  ]iower  of  others  to  do  for  their  benefit 
what  tliey  lacked  power  and  capacity  to  do  for  themselves. 
Rice  et  al.  v.  Parkman,  16  Mass.  R.  326.  This  may  not,  how- 
ever, authorize  the  susjiension  of  the  Statute  of  Limitations 
in  favor  of  a  particular  individual  or  case,  as  decided  in  Ilolden 
V.  James,  Adm'r,  11  Mass.  R.  397.  Nor  does  the  creation  of 
a  special  court  for  the  determination  of  suits  by  a  bank  against 
her  otlicers  and  other  defaulters  to  it,  fall  within  legislative 
])owers.  Bank  of  the  State  y.  Cooper  et  al.,  Appendix  2 
Yerg.  R.  599.  So  is  a  partial  discrimination  between  citizens, 
by  making  an  embezzlement  of  funds  of  a  particular  bank,  or 
false  entries  by  its  officers,  agents  or  servants,  felony  in  them, 
and  not  in  others  ;  or  in  like  cases  of  all  banks  and 
[*379]  all  jiersons,  Budd  v.  The  State,  *3  Humj)!!.  R.  483, 
not  within  the  constitutional  power  of  legislation. 

But  we  see  no  analogy  between  such  cases  and  the  case  at 
bar  regulating  the  practice  in  the  courts  of  one  county,  appli- 
cable to  ail  suitors  in  those  courts. 

Judgment  reversed  and  cause  remanded  for  replication  to 
the  plea. 

Judgment  7'eversed. 
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Thomas  Newlan,  Appellant,  v.  The  President  and 
Trustees  of  the  Town  of  Aurora,  Appellees. 

Appeal  from  Kendall. 


In  an  action  of  debt  for  violnting'  of  a  town  ordinance,  against  selling 
quor,  in  order  to  justify  a  recovery,  it  s" 
been  sold  after  the  ordinance  took  effect. 


liquor,  in  order  to  justify  a  recovery,  it  should  be  shown  that  the  liquor  had 
--    ..       ^^^      -.  .     ... 


This  was  a  suit  broiiglit  by  the  appellees  against  the  appel- 
lant, on  17th  day  of  December,  1853,  before  a  justice  of  the 
peace,  to  recover  certain  penalties  for  the  alleged  violation  of 
alleged  ordinances  of  the  town  of  Aurora — for  selling  liquor — • 
and  brought  by  appeal  and  change  of  venue  to  the  Circuit 
Court  of  Kendall  county,  and  tried  at  September  term,  1855, 
before  Hollistee,  Judge,  and  a  jury.  Judgment  of  $100 
against  appellant. 

Plaintiffs  below  proved  "the  sale  by  defendant,  within  the 
limits  of  the  town  Aurora,  of  whisky  and  beer,  at  various 
times,"  (the  proof  does  not  show  when.) 

Day  and  Parks,  for  Appellant. 

R.  G.  MoKTOK,  for  Appellees. 

Skinnee,  J.  This  was  an  action  of  .debt,  brought  by  the 
Trustees  of  the  town  of  Aurora,  against  Newlan,  to  recover 
penalties  for  alleged  violations  of  an  ordinance  of  said  town, 
jiassed  June  30tli,  1853,  and  providing:  "that  any  person  who 
shall  sell  within  the  limits  of  the  corporation  of  the  town  of 
Aurora,  any  whisky  or  beer,  or  any  other  alcoholic  or  intoxi- 
cating drinks,  in  any  quantity,  shall  be  fined  for  every  offence 
twenty-five  dollars." 

The  bill  of  exceptions  states,  that  on  the  trial,  "the 
]^laintiffs  *  proved  the  sale  by  the  defendant,  within     [*380] 
the  limits  of  the  corporation  of  the  town  of  Aurora, 
of  whisky  and  beer,  at  various  times." 

,  It  does  not  appear  when  the  sales  were  made,  and  without 
some  evidence  tending  to  show  a  sale  after  the  ordinance  took 
effect,  the  plaintiff's  in  no  view  of  the  case  could  recover.  The 
Circuit  Court  should  therefore  have  granted  a  new  trial,  the 

Cited:  67  111.  104. 
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findincj  of  the  jury  against  the  defendant  being  ^vithoiit  evi- 
dence to  justify  it. 

No  opinion  i's  expressed  as  to  the  validity  of  the  ordinance. 

Judgment  reversed  and  cause  remanded. 

Judgment  Teversed. 


William  Jones,  the  yoiinger,  Appellant,  v.  William 
Goodrich,  Appellee. 

Appeal  from  Cook. 

Frnw  XA^rE — Used  by  one  petIson— Action  on  account. — Wliere  the 
proof  taken  in  a  case,  shows  that  the  action  acci-ued  to  a  person,  who  was 
doin^  business  in  the  name  of  Goodrich  &  Co.,  and  that  the  defendant 
knows  that  the  business  was  for  the  benefit  of  Goodrich  alone,  proof  of  the 
accr)unt  in  tlie  name  of  Goodrich  &  Co.,  will  sustain  an  action  in  the  name 
of  Goodrich. 

A  person  has  a  right  to  adopt  the  style  of  a  firm,  for  business  purposes. 

The  opinion  of  the  court  gives  a  statement  of  the  facts. 
Judgment  by  Manntere,  Judge,  upon  the  verdict  of  a  jmy, 
at  November  term,  1855, 

Wilkinson,  Dow  and  Pearson,  for  Appellant. 

Cornell,  Jamison  and  Bass,  for  A]-)pellee. 

Skinner,  J.  This  was  an  action  of  assumpsit,  by  Goodrich, 
against  Jones.  Verdict  for  plaintiff,  and  motion  for  a  new 
trial  overruled.  The  ajjpellant  assigns  for  error,  that  tlie  Cir- 
cuit Court  refused  a  new  trial,  and  admitted  in  evidence  tlie 
dejiosition  of  Birney,  taken  on  the  part  of  the  plaintiff.  The 
evidence  shows,  that  Jones  was  in  the  employ  of  Goodrich, 
who  was  doing  business  under  the  style  of  "Goodrich  &  Co.," 
that  Goodrich  advanced  to  liim  while  so  employed,  moneys 
beyond  what  he  Avas  entitled  to  for  his  services  ;  that  the  items 
of  the  moneys  so  advanced,  Avere  charged  to  Jones  in  the  books 

of  Goodrich,  kejit  in  the  name  of  "  Goodrich  &  Co.;" 
[*381]     that  Jones  was  fanriliar  with  *the  books,  examined 

the  account,  and  made  no  objection  to  its  correctness. 
The  proofs  seem  to  us  suflicient,  to  justify  the  jury  in  finding 
that  Goodrich  had  no  partner,  and  that  the  money  was  due 
from  Jones  to  him  alone.  Tlie  deposition  of  Birney,  is  accom- 
panied by  a  copy  of  the  account  against  Jones,  taken  from  the 

S90 


JTJJSTE   TERM,  1856.  381 


Castle  et  al.  v.  Judson  et  al. 


books  of  Goodrich,  witli  which  Jones  was   conversant,   and 
which  were  kept  in  the  name  of  "  Goodrich  &  Co.'' 

The  deposition  proves  this  account,  and  it  is  objected^  that 
the  same  is  irrelevant  to  the  issue,  because  the  account  is  be- 
tween "  Goodrich  e%  Co.,"  and  Jones,  and  because  the  proof  of 
it  establishes  an  indebtedness  to  a  tirm  doing  business  under 
the  style  of  "Goodrich  &  Co.,"  and  not  a  debt  to  the  plaintiff. 

This  would  be  a  good  objection,  were  it  not  proved  that  the 
plaintifE  had  no  partner,  and  adopted  for  business  purposes,  the 
style  of  ''  Goodrich  &  Co."  This  he  had  a  right  to  do,  and 
was  not  estopped  thereby  from  proving  that  he  alone  was  the 
real  party  legally  interested,  and  the  only  representative  of 
"Goodrich  &  Co."  Moller  v.  Lamlert,  2  Campb.  548; 
Teed  v.  Mworthy,  14  East,  210 ;  2  Greenleaf  Ev.  278. 

Judgment  affirmed. 


Edwakd  Cabtle  et  al.,  Plaintiffs  in  Error,  v.  Will- 
iam D.  Judson  et  al.,  Defendants  in  Error. 

Error  to  Cook  Coxmtij  Court  of  Common  Pleas. 

Default.— To  entitle  a  party  to  a  default  at  a  vacation  term,  under 
the  practice  act  of  1853,  service  of  the  declaration  and  rule  to  plead  must 
be  made  ten  days  before  the  term.  ^      ^    ^^    ^     a    a 

Filing  plea  after  expiration  op  rule.— If  a  party  shall  plead,  de- 
mur, or  enter  a  motion  in  a  cause,  thous:h  filed  alter  the  rule  to  plead  had 
expired,  if  not  placed  in  default  by  order  of  the  court,  he  will  be  m  time; 
and  the  plea  or  motion  will  stand  for  answer  or  hearing. 

Affidavit  of  merits. — An  affidavit  of  merits  filed  with  a  plea  need 
not  be  in  the  express  words  used  in  the  practice  act.  ,       •        r      ., 

Notice  of  motion.— The  four  days'  notice  required  to  be  given  for  the 
hearing  of  a  motion,  if  the  motion  is  not  reached  for  hearing,  will  stand 
good  for  the  particular  matter,  without  a  renewal  of  it.  Pleadings  will  also 
stand  for  hearing  from  term  to  term  in  like  manner. 

This  was  an  action  of  assumpsit,  brought  by  the  defendants 
in  error,  and  returned  to  the  Cook  County  Court  of  Common 
Pleas,  at  vacation  term  for  June,  1854.  The  declaration  was 
filed  on  the  17th  of  May  preceding.  On  the  sixth  of  June 
the  plaintiffs  in  error,  (defendants  below,)  hied  a  plea  of  the 
general  issue,  also  a  plea  of  partial  failure  of  consideration  ; 
and,  third,  a  like  plea,  alleging  that  the  indorsees  of 
the  notes  sued  on  the  *plamtiffs  in  the  action  below,  [*382] 
had  notice  before  assignment  to  them.  To  which 
one  of  the  defendants  below  made  affidavit  that  he  had  a  just 

Cited:  18  111.  582;  20  HI.  517;  82  111.  496. 
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and  legal  defenee  to  the  action,  to  the  amount  of  two  hundred 
and  thirty-one  dollars  and  ninety -nine  cents,  which  should  be 
deducted  from  the  said  claim  mentioned  in  said  plaintiffs'  dec- 
laration. On  the  eighth  day  of  June,  at  said  vacation  term,  on 
mcition  of  the  plaintiffs,  the  Court  of  Common  Pleas,  J.  M. 
"WiLSox,  Judge,  [)residing,  ordered  that  the  pleas  be  stricken 
fi'om  the  tiles  for  want  of  a  sufficient  affidavit  of  merits,  and 
that  a  default  be  taken  and  entered  for  want  of  a  plea ;  and 
proceeded  to  render  judgment  for  the  amount  claimed,  and 
for  costs.     The  defendants  below  sue  out  this  writ  of  error. 

DeWolf  and  Daxiels,  for  Plaintiffs  in  Ei-ror. 

G.  Goodrich,  for  Defendants  in  Error. 

ScATES,  C.  J.  The  defendants  instituted  this  action  in  as- 
sumpsit, to  the  Jime  vacation  term  of  the  Cook  County  Court 
of  Common  Pleas,  and  counted  on  a  promissory  note,  made  by 
])laintiffs,  ])ayabie  to  their  own  order,  and  indorsed  by  them 
to  defendants,  and  also  upon  the  common  counts.  Plaintiffs 
tiled  three  ]ileas :  First,  general  issue;  second,  a  partial  fail- 
ure of  consideration  in  this,  that  note  was  given  for  goods 
bought  of  defendants,  which  they  failed  to  deliver ;  and  third, 
a  ]iartial  failure  in  the  non-delivery  of  goods  bought  of  third 
])ersons,  for  which  the  note  was  given,  and  of  which  defend- 
ants liad  due  notice. 

With  these  ])leas  plaintiffs  filed  an  affidavit  of  Castle,  in 
which  he  states  that  lie  has  "just  and  legal  defence  to  the 
said  plaintiff's'  (defendants')  action,  to  the  amount  of  two  hun- 
dred and  thirty -one  dollars  and  ninety-nine  cents,  (the  amount 
set  forth  in  the  two  pleas  of  partial  failure,)  and  which  said 
sum  of  two  hundred  and  thirty-one  dollars  and  ninety-nine  cents 
should  be  deducted  from  the  said  claim  mentioned  in  said 
])laintiffs'  (defendants')  declaration."  ' 

These  ])leas  were  "stricken  fr(»m  the  files  of  the  cause,  for 
want  of  an  affidavit  of  merits  to  their  defence  herein  ;"  and, 
ui)on  this  state  of  facts  questions  are  presented,  involving  a 
construction  of  the  several  provisions  of  the  act  of  12th  Feb., 
18o3,  regulating  the  practice  in  the  Circuit  and  County  Courts 
of  Common  Pleas  of  Cook  County. 

There  are  four  other  causes  now  before  us,   involving  con- 
sti'uctions  of  different  ])rovisions  of  this  act.      Although  this 
record  docs  not  call  for  adjudication  uj)(m  these  several  ques- 
tions, yet  we  may  find  it  conducive  to  a  full  and  clear 
[*383]     interpretation  of  *the  true  intention  and  meaning  of 
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tlie  legislature,  to  notice  all  tlie  objections  in  one  connected 
view. 

The  constitutionality  of  the  act  has  be^n  challenged  upon 
grounds,  and  sustained  for  reasons  set  forth  more  at  large  in 
McDonnell  v.  Olwell  et  al.,  ante,  p.  375.  The  evils  intended 
to  be  remedied  were  the  great  delays  in  reaching  and  trying 
causes  in  the  several  courts  of  Cook  county,  having  general 
civil  jurisdiction,  occasioned  by  the  great  number  of  collection 
and  other  suits  brought  in  those  courts,  accunnilating  upon  the 
dockets  there  under  the  common  practice  and  pleading,  and 
without  vacation  terms  with  power  to  enter  defaults,  and 
render  judgments  thereon. 

The  object  of  the  act  seems  to  be  to  facilitate  and  expedite 
the  disposition  and  trial  of  causes  brought  there,  so  as  to  pre- 
_vent  unnecessary  delay  to  suitors  from  the  great  accumulation 
of  causes,  upon  frivolous  defences,  as  is  very  manifest  from 
the  provisions  of  the  fourth  section,  which  authorizes  "judg- 
ment, as  in  case  of  default,"  when  the  court  shall  adjudge  a  de- 
murrer, plea  or  motion,  to  be  fi'ivolous.     Acts  1853,  p.  173. 

We  should  keep  this  object  in  view  in  interpreting  the  pro- 
visions of  this  act,  and  give  it  a  liberal  interpretation  to  ac- 
complish that  end. 

The  act  partially  restores  the  common  law  practice,  by  au- 
thorizing vacation  terms  in  which  defaults  may  be  taken,  and 
judgments  be  entered.  But  it  is  modihed  by  limiting  the 
rights  of  a  party  to  a  default  and  judgment,  to  a  hearing  for 
that  purpose,  before  the  judge  or  court  in  vacation.  In  ad- 
dition to  the  power  to  hear  motions  for  defaults,  and  enter 
judgments  thereon,  and  to  hear  demurrers  and  other  prelimi- 
nary questions  to  bring  causes  to  issue,  and  to  render  judg- 
ments, as  in  case  of  default,  when  these  are  deemed  frivolous, 
it  is  authorized  by  agreement  of  the  parties,  (Sec.  5,)  to  try 
causes  and  enter  judgments.  And  for  this  purpose  it  may 
summon  a  special  jury  from  the  bystanders,  (Sec.  4,)  and  assess 
damages  on  defaults  without  a  jury  (Sec.  6).  Yet  the  judge 
has  power,  by  order,  to  cause  both  grand  and  petit  juries  to  be 
summoned  to  such  terms  (Sec.  16).  There  are  various  other 
provisions  providing  for  judgment  liens — chancery  causes, 
writs  of  error  and  appeals,  continuances  of  issues  at  trial  terms, 
creditors'  bills  and  attachments — and  all  seem  to  point  to  one 
object,  and  that  is  the  disposition  of  all  business  at  vacation 
terms,  except  issues  at  law,  which  are  clearly  designed  to  be 
made  up  for  trial ;  and,  if  not  tried  by  agreement,  sent  to  the 
trial  terms,  with  a  preference  over  all  other  business  (Sec.  1). 

Having  presented  this  general  outline  of  the  provisions  of 
the  act,  tending  to  establish  and  carry  out  the  object  assumed, 
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we  feel  assured  that  an  easy  solution  will  be  found 
[*3S4-]  for  all  the  *difficulties  raised  upon  the  construction 
of  the  2nd,  3rd  and  14th  sections,  and  every  apparent 
discrepancy  reconciled. 

The  third  section  has  exclusive  reference  to  vacation  terms  ; 
and  although  any  kind  of  action  may  he  brought  to  such  terms, 
and  defaults  taken  at  them,  yet  plaintiffs  must  serve  a  copy  of 
the  declaration  and  rule  to  plead  as  at  common  law,  to  entitle 
them  to  ask  a  default.  The  service  of  the  declaration  and  rule 
must  be  made  ten  days  before  the  term,  like  a  summons. 

"When  the  ]iarty  has  complied  with  these  provisions,  he 
stands  in  a  position  to  ask  a  default;  and  this  would  be  his 
rii^ht,  unless,  before  it  is  asked,  the  defendant  should  have 
taken  some  step  to  prevent  it.  What  may  that  be?  It  is  con- 
tended— and  seems  to  have  been  adopted  in  practice — that  a 
]ilea,  demurrer,  or  motion  must  be  tiled  Jt^/ore  the  expiration  of 
the  day  named  in  the  rule  to  plead;  and  will  not  be  allowed  or 
received  afterwards,  although  tiled  before  any  motion  is  made 
for  a  default,  or  other  step  taken.  This  seems  to  be  one  ste]) 
towards  a  literal  interpretation  of  the  statute.  There  is  nothing 
in  the  statute  to  prevent  the  giving  a' rule  to  plead,  which  may 
expire  at  a  sul)se4uent  day  of  the  term,  although  the  .sei^vice 
of  it  with  the  declaration  must  be  made  ten  days  before  the 
term.  If  so, — reading  the  statute  literally, — the  defendant 
must,  "  before  the  expiration  of  said  ten  days," — the  ten  days' 
service  before  the  terra, — plead.  This  would  in  all  cases  re- 
quire a  ]ilea  before  the  commencement  of  the  term,  and  before 
the  expiration  of  the  rule,  where  it  tixed  a  day  subsequent. 
And  this  literal  strictness  would  be  as  ajiplicable  to  all  other 
kinds  of  actions  as  to  those  "founded  on  a  contract."  A  strict- 
ness of  interpretation  and  jiractice  which  may  prevent  delay 
and  cut  otf  frivolous  defences,  should  be  sustained,  and  is  pro- 
motive of  public  justice.  But  beyond  such  ends,  I  find  no 
reason  in  its  support,  and  can  foresee  that  much  injustice  and 
oppression  may  grow  out  of  it. 

Under  genei-al  or  special  rule  days,  by  the  common  ]3ractice, 
I  have  never  known  a  plea  rejected  or  stricken  from  the  tiles, 
th(tugh  tiled  after  the  rule  exj)ired,  if  done  before  any  further 
ste])  or  motion  in  the  cause.  So  I  understand  the  special  rule 
autliorized  by  this  section  to  be  entered  with  service  of  it  ten 
days.  The  defendant  does  not  stand  in  default,  simply  by  the 
expiration  of  the  rule,  but  may  at  any  time  be  put  in  default 
by  order  of  the  court,  if  so  ordered  before  plea  tiled.  This 
will  acc'umplish  all  that  is  designed,  as  I  think,  and  all  that  is 
(k'sirable  to  prevent  delay.  Such  are  the  mutual  rights  of  the 
l)artie.s  under  this  act,  up  to  the  time  of  moving  for  default. 
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"What,  tlien,  will  answer  the  motion  and  prevent  a  default? 
First,  I  answer,  pleas  of  a  dilatory  character.  It  may  be  by 
plea  in  abatement,  demurrer,  or  motion  to  quash,  as  enumer- 
ated in  the  act,  or  I  might  add,  for  a  continuance  for 
want  of  copy  *of  instrument  or  account  sued  on,  &c. ;  [*385] 
and  secondly,  it  may  be  by  plea  to  the  merits.  If 
these  are  not  adjudged  frivolous,  they  must  be  answered,  and 
a,  default  cannot  be  entered.  All  kinds  of  actions,  as  I  have 
said,  may  be  brought  to  vacation  terms,  defaults  entered, 
damages  assessed  by  a  jury,  (see  Sec.  4,)  or  by  the  court,  (see 
Sec.  6,)  and  judgments  rendered,  nnless  arrested  by  plea,  de- 
murrer, motion,  &c.,  not  adjudged  frivolous.  But  in  passing 
upon  this  characteristic  of  a  plea  in  bar  to  the  merits,  I  cannot 
admit  an  nnlimited  or  discretionary  judgment  of  it,  as  mere 
matter  of  fact  or  opinion.  So  far  as  the  act  authorizes,  the  court 
may  go.  To  facilitate  and  expedite  the  collection  of  debts, 
the  act  has  introduced  a  distinction  between  actions  arising  or 
founded  upon  contracts,  and  other  causes  of  action.  In  the 
former,  the  plea  must  be  supported  by  an  affidavit,  "  that  he 
believes  he  has  a  good  defence  to  said  suit  upon  the  merits." 
For  want  of  this,  a  plea  in  bar  may  be  treated  as  frivolous  ; 
while  at  the  same  time,  a  plea  in  abatement,  demurrer,  or 
motion  to  quash,  will  be  heard  and  examined  upon  their  merits 
before  they  be  so  adjudged.  All  pleas  in  bar,  import  merits 
in  the  defence ;  yet  some,  like  the  general  issue,  disclose  no 
particular  fact  or  ground  to  enable  us  to  judge  of  the  char- 
acter of  their  merits.  The  affidavit  is  therefore  intended  to 
inform  and  satisfy  the  court  of  the  existence,  in  truth,  in  fact, 
in  good  faith,  of  a  real  defence  existing  according  to  such 
facts  as  would  be  admissible  under  such  a  plea.  Do  we  sub- 
serve the  ends  of  public  justice,  and  carry  the  legislative  intent 
into  effect,  by  adhering  literally  to  the  phraseology  of  the 
act  ?  The  legislative  phrase  has  its  equivalents  in  other  lan- 
guage, and  the  affidavit  before  us  is  more  than  equivalent.  I 
do  not  deem  the  exact  language  of  the  act  indispensable.  Ko 
reason  exists,  as  in  actions  of  slander,  for  holding  the  party  to 
the  exact  words  and  phrases.  Here  the  party  swears  he  has  a 
"just  and  legal  defence,"  to  the  amount  of  $231.99,  and  that 
that  sum  should  be  deducted,  for  a  failure  of  the  consideration 
to  that  extent.  Such  a  defence  is  equal,  and,  it  seems  to  me, 
stronger,  than  the  assertion  merely  of  a  "  good  defence  " 
"  upon  the  merits."  This  affidavit  is  full  and  sufficient  under 
the  third  section,  and  the  pleas  should  not  have  been  stricken 
from  the  liles.  The  legislature  characterizes,  in  the  14th  sec- 
tion, this  affidavit  as  an  "  affidavit  of  merits "  merely,  "  as 
hereinbefore  provided."    The  supposition  that  the  affidavit  in 
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the  tliii-d  pection  was  an  essential  prescribed  form,  and  not  to 
be  understood  as  a  general  provision  for  one  of  merits  in  any 
apjiroin-iate  phraseology,  has  led  to  a  supposed  conflict  of  the 
j)rovisions  of  that  and  the  14th  section.     I  see  no  apparent 

conflict  or  discrei^incy  between  them. 
[*3S6]  *The  lith  section  "has  simply  extended  that  provis- 
ion of  the  third  section,  which  requires  an  affidavit 
of  merits  to  the  plea  in  all  suits  ai-ising  on  contracts,  brought 
to  an//  term, — trial  as  well  as  vacation  terms  ;  and  it  may  be, 
also,  without  any  service  of  a  copy  of  the  declaration  and  rule 
to  ])lead,  as  is  required  at  vacation  terms. 

It  amounts,  in  effect,  simply  to  an  emendation  of  the  old 
])racticeat  the  regular  terms,  by  requiring  an  affidavit  of  merits 
t*)  a  plea  to  the  merits  in  suits  on  contracts.  And  doubtless 
with  the  &;mie  object — to  facilitate  and  expedite  collections,  by 
])utting  all  suits  on  contracts  upon  the  same  footing  by  cutting 
oft"  ]  leas  to  the  merits,  which  were  without  foundation  in  truth 
and  fact,  but  wholly  frivolous,  and  for  delay  merely. 

Indeed,  this  is  the  most  essential  change  in  the  pleadings 
extending  to  the  regular  trial  terms.  The  practice  is  a  little 
chauged  by  tlie  action  of  the  vacation  terms,  disposing  of  most 
matters  of  form,  and  preparing  and  sending  a  docket  of  issues 
to  the  regular  terms,  and  giving  preference  to  jury  trials. 
(Sec.  1.) 

There  is  another  provision  of  this  act  which  I  think  has  no 
reference  to  regular  or  trial  terms,  and  that  is  the  four  days' 
notice  to  be  served  on  a  party,  to  enable  him  to  take  up  a 
motion,  plea,  or  other  matter,  cognizable  at  a  vacation  term. 
This  ])rovision  has  not  altered  the  rights  of  parties,  changed 
the  |)ower  of  the  courts,  or  the  practice  at  regular  terms.  But 
pai-ties  may  proceed  as  heretofore,  yet  so  as  not  to  interfere 
with  preferences  given  in  the  disposition  of  jury  trials. 

These  notices  are  to  be  served  four  days  before  the  term, 
regularly  docketed  and  disposed  of.  But  in  case  they  are  not 
reached  at  their  return  term,  there  is  no  provision  requiring  a 
i-ejietition  of  a  new  notice  for  the  same  matter  at  a  subsequent 
term.  One  notice,  like  a  sunnnons,  will  stand  good  for  the 
pai-tieular  niatter.  Such  seems  to  be  the  sense  of  the  proviso 
to  the  third  section.  If  defendant  flle  a  plea  in  abatement, 
denuirrer,  or  motion  to  quash,  in  vacation  term,  it  sliall  be  in 
•  trder  at  that  term  to  dispose  of  it ;  if  flled  in  vacation,  it  shall 
])e  so  in  order  at  the  next  vacation  term  without  service  of 
notice. 

I  have  presented  in  one  connected   view  these   several  pro- 
visions ctf  the  statute,  because   the  meaning  of  the  statute  is' 
more  apparent  and  intelligible,  taken  altogether.     They  may 
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not  be  treated  as  ohiter  dicta,  in  being  ]:)resented  here,  as  tliey 
are  before  us  in  the  several  cases  of  Iglehart  v.  Pitcher,  ante, 
307 ;  McDonneZl  v.  Olwell  et  at.,  ante,  375  ;  and  Cook  v. 
Forrest,  and  Greenleaf  v.  Roe,  post. 

Judgment  reversed  and  cause  remanded. 

Judgment  Teversed. 


*JosEPH  S.  Hanna  et  al.,  Plaintiffs  in  Error,     ['^387] 
V.  Charles  Yocum,  Adm'r,  &c..  Defendant 
in  Error. 

Error  to  Peoria. 

Plea  of  .tudg'M'ent — Oyer. — A  plaintiff  cannot  crave  oyer  of  a  judgment 
pleaded.  He  admits  the  recovery  by  his  demurrer  to  the  plea;  the  plea  should 
be  traversed. 

Same — Propert.— Profert  can  only  be  made  of  contracts,  &c.,  in  the  pow- 
er of  a  party  to  produce ;  not-  of  records 

Judgments  op  county  courts. — The  judgments  of  county  courts,  are  final 
and  conclusive,  as  to  all  matters  within  their  jurisdiction.  And  these  courts 
have  all  the  judicial  powers,  formerly  vested  in  the  probate  courts,  or  pro- 
bate justices  of  the  peace. 

This  was  a  suit  brought  on  account  for  damages  as  laid  in 
declaration,  for  ^5,000.  Declaration  contained  the  common 
counts,  by  said  plaintiffs  in  error  against  defendant  in  error. 

Defendant  pleaded  former  judgment  in  bar,  in  this,  that 
plaintiffs  filed  their  account  December  13th,  1851,  in  the  Coun- 
ty Court  of  Peoria  county,  upon  which  account  a  trial  was 
had  in  said  court  in  October,  185-1,  upon  which  trial  the  said 
court  decided  that  said  account  and  claim  was  not  due  from 
said  defendant  to  plaintiffs,  and  that  the  same  should  be  dis- 
allowed and  rejected,  and  judgment  was  given  in  favor  of  de- 
fendant, and  that  said  County  Court  had  jurisdiction. 

Plaintiffs  crave  oyer  of  the  record  and  proceedings  in  said 
County  Court,  which  is  as  follows  :  "  Gibso?i,  Stochwell  c§  Co. 
V.  Estate  of  Therrygood  Smith.  Claim  filed  December  13th, 
1851,  being  an  account.  This  day  came  the  parties  by  their 
attorneys,  and  also  the  administrator  in  person,  and  by  his 
attorney,  whereupon  testimony  was  introduced,  upon  the  hear- 
ing of  which,  the  court  said  that  the  sum  of  $3,292  81,  claimed 
as  due  from  said  estate,  being  a  balance  due  upon  said  account, 
is  not  due  to  said  claimants.  It  is  therefore  ordered  by  the 
court,  that  such  claim  be  disallowed,  and  is  therefore  rejected  ;'' 

Cited:  46  111.  72.    , 
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aiul  ujion  such  oyer,  demur  to  said  plea,  which  demurrer  was 
overruled  by  said  court,  and  which  is  the  cause  assigned  for 
error  on  the  record. 

This  ciiuse  was  heard  before  Peters,  Judge,  at  November 
term,  1855,  of  the  Feoria  Circuit  Court. 

Manning  and  Mekriman,  for  Plaintiffs  'n  Error. 

X.  H.  Purple,  for  Defendant  in  Erfor. 

ScATES,  C.  J.  The  plaintiff  could  not  legally  crave  oyer  of 
a  judgment  pleaded.  He  admits,  by  his  demurrer, 
[*3S8]  such  recovery  *as  is  set  forth  in  the  plea.  If  that  be 
not  true,  as  stated,  he  should  have  traversed  the  plea, 
by  denying  the  existence  of  such  record.  Prout  ^atet  'per 
recordiim,  \  apprehend  is  not  a  profert  in  pleading,  especially 
of  a  judgment  of  another  court.  Profert  can  only  be  made  of 
contracts,  &c.,  in  the  power  of  the  party  to  produce,  and  I  ap- 
prehend, upon  principle,  could  not,  of  records,  for  want  of 
such  power  and  control.  If  profert  is  not  made,  when  it  ought 
to  be,  oyer  cannot  be  given,  but  profert  nmst  be  compelled  by 
demurrer,  and  when  unnecessarily  made,  does  not  still  entitle 
the  party  to  oyer.  1  Chit.  PI.  430  to  43(3,  and  references  and 
notes. 

Not  seeing  the  record  through  the  oyer,  there  is  nothing  in 
the  ])lea,  showing  a  want  of  jurisdiction,  but  on  the  contrary, 
an  express  averment  of  jurisdiction,  which  is  as  matter  of  fact, 
admitted  by  the  demurrer. 

County  Courts,  though  not  of  inferior,  are  of  limited,  juris- 
diction in  many  respects,  but  their  judgments  are  final  and  con- 
clusive in  all  matters  within  them.  Promt  v.  Meadows,  13 
111.  K.  107  ;  kStone  et  al  v.  Wood^  10  111.  R.  177  \  Palston  et  al. 
V.  Wood^  15  111.  R.  159.  See  ObeH  v.  Ha?nmul,  3  Harrison 
R.  79  ;  Crigdoii's  Lessee  v.  Astor,  2  How.  U.  S.  R.  319. 

But  I  appreliend,  the  party  is  mistaken  as  to  a  want  of  juris- 
diction in  this  case,  on  account  of  the  amount  of  the  demand. 
It  is  more  than  the  j)robate  justice  of  the  ])eace  had  jurisdic- 
tion of,  as  a  justice  of  the  peace,  under  the  Revised  Statutes  of 
1845,  p.  427,  Sec.  5,  from  which  doubtless  this  idea  is  derived. 
Rut  the  loth  section  of  the  same  act,  gave  them,  as  probate 
jufifitcs,  "all  the  judicial  powers  usually  exercised  by  former 
judh^es  of  probate.'' 

Tlie  act  of  1849,  p.  65,  Sec.  13,  for  the  organization  of  the 
])rescnt  courts,  vested  them  "  with  all  the  powers  and  jurisdic- 
tion of  the  probate  court,as  now  established  by  law,"  together 
with  concurrent  juribdictiou  to  decree  salesof  land  for  payment 
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of  debts.  These  provisions  are  general,  and  made  in  general 
language;  and  we  must  look  further  back  into  legislation  for  a 
in  31-e  particular  investment  of  jurisdiction.  This  we  lind  in 
the  Act  of  1831,  amending  the  act  relative  to  Wills  of  1829, 
which  provides  concurrent  jurisdiction  to  any  amount,  in  suit.i 
against  administrators  as  such.  Rev.  Laws  1833,  p.  656,  Sec. 
1  ;  Acts  1831,  p.  191,  Sec.  1.  These  are  enumerated  and  re- 
pealed in  Cap.  90,  pp.  461-465,  but  the  jurisdiction  is  re-be- 
stowed in  the  meaning,  and  by  the  language  of  the  10th  Sec.  of 
Cap.  85,  p.  427,  as  part  of  the  "judicial  powers  usually  exer- 
cised by  former  judges  of  probate,"  and  so  recognized  and 
adopted  in  the  language  of  the  Act  of  1849,  as  part  of 
''the  powers  and  *jurisdiction  of  the  probate  court,  as  [*389] 
now  established  by  law."  When  the  administrator  is 
plainlLff,  the  jurisdiction  depends  on  other  provisions. 

Judgment  affirmed. 


The  iLLiisrois  Central   Eailroad  Company,  Appel- 
lant, V.  Augustus  Cassell  et  al.,  Appellees. 

Appeal  from  LaSalle. 

Construction  of  contract. — A  contract  for  wood  "now  delivered  and 
beinpr  hauled  and  piled,"  "to  be  piled  eight  feethig-h,  and  delivered  when 
called  for,"  will  be  understood  as  identifying  the  wood,  but  not  as  then  de- 
livering it,  so  as  to  change  the  property  and  possession,  without  some 
further  act. 

The  meaning  of  the  contract  must  be  gathered  from  itself;  and  is  not  to 
be  explained  by  parol. 

Province  of  court  and  jury. — Juries  find  the  fact  that  a  contract  was 
made;  but  the  intent  and  obligations  of  it  they  find  under  the  instructions 
of  the  court;  and  any  mistake  in  such  instructions  is  error. 

Understanding  of  party. — Where  a  contract  is  for  a  certain  quantity, 
it  cannot  be  changed  by  any  ulterior  understandings  of  one  of  the  parties. 

This  was  an  action  of  assumpsit  brought  by  the  appellees 
against  appellant  upon  the  common  counts.  The  appellant 
l^leaded,  that  it  never  promised  as  alleged,  and  payment. 
There  was  a  trial  by  jury,  and  verdict  and  judgment  for  ap- 
pellees for  $226,  before  Hollistee,  Judge,  at  JSTovember  term, 
1855,  of  the  LaSalle  Circuit  Court.  The  appellees  introduced 
Henry  Cassell,  as  a  witness,  who  testified  that  he  hauled  two 
hundred  and  ninety-two  cords  of  wood  for  them,  and  piled  it 
on  the  bank  of  the  Illinois  river  ;  did  not  measure  the  wood, 
but  took  the  word  of  another  man  for  the  quantity;  did  not 
know  what  became   of  the   wood.    Saw  a  person  about  the 

S99 


393  OTTAWA. 

I.  C.  R.  R.  Co.  V.  Cassell  et  al. 


wood  on  one  occasion,  -vvlioni  he  supposed  to  be  an  agent 
of  api'dlant.  Tliej  proved  by  another  witness  that  he  hauled 
two  hundred  and  twenty-eight  cords  of  wood  for  tliem,  which 
was  also  piled  on  the  bank  of  the  river;  witness  did  not  know 
what  became  of  the  wood.  Another  witness  proved  the  haul- 
ing of  fifteen  cords  of  wood  to  the  same  place,  and  that  he 
savv  tlicre  one  Porter,  who  was  the  agent  of  appellant,  and 
that  Porter  took  away  some  of  the  wood.  It  was  also  proved 
that  two  other  persons  had  haulei  wood — one,  eight  cords  and 
another  twelve  cords — to  the  same  place.  The  appellees  also 
read  in  evidence  the  following  agreement,  which  was  pro- 
duced by  appellant  upon  notice  from  appellees: 

[*390]         *Illinois  Central  Railroad,  bought  of  Cassell  &  McClung-,  three 
hundretl  cords  of  wood,  now  delivered  and  being  hauled  and  piled 
on  the  bank  of  the  Illinois  river,  at  $2  per  cord.  The  above  wood  is  to  be 
piled  eight  feet  high,  and  delivered  to  the  company  when  called  for. 

Signed,  AUGUSTUS  CASSELL. 

W.  McCLUNG. 

The  appellant  then  read  in  evidence  receipts  for  money 
]iaid,  for  two  liundred  and  eighty-six  cords  of  wood  deliv- 
ered on  the  Illinois  river,  at  $2  per  cord,  $572,  dated  March 
31,  1851,  and  for  lifty-eight  cords  of  wood  delivered  at  same 
place  at  83  the  cord,  $174,  dated  the  2-l:th  June,  1854. 

The  appellant  proved  by  Porter,  that  he  bought  the  wood 
mentioned  in  the  agreement  ;  that  there  was  one  hundred 
colds  of  wood  on  the  bank  of  the  river  when  he  took  the  con- 
tract from  ajjpellees,  u)x>n  which  lie  advanced  to  appellees  one 
dollar  on  the  cord  at  the  time  he  took  the  contract;  which 
one  liundred  was  included  in  the  receipt  taken  for  the  $572 ;  that 
he  measured  the  wood  in  the  spring  and  that  there  was  then 
two  hundred  and  sixty-eight  cords  in  all ;  that  he  took  this 
away  in  boats;  that  Cassell,  one  of  the  appellees,  made  no 
complaint  that  ajipellant  had  taken  away  more  wood  than  was 
])aid  for,  but  that  McClung  sometime  afterwards  made  some 
comi)laint,  that  ten  or  twelve  coi'ds  more  had  been  taken  than 
was  jiaid  for  ;  that  the  wood  on  the  bank  was  only  a  part  of  it 
piled  eight  feet  high.  The  appellant  also  proved  by  another 
wiln>s,  who  took  away  sixty  cords  of  the  wood,  that  it  was 
not  ])iled  eight  feet  high  ;  that  McClung  admitted  that  he 
liad  been  paid  for  the  wood,  except  that  he  claimed  there  had 
been  a  mistake  made  in  the  measurement  of  about  ten  cords. 

The  plaintiffs  below  then  asked  the  following  instructions  : 

1st.  Jf  the  jury  believe  from  tlie  evidence  that  the  plaintiffs 
delivered  wood  to  defendant  on  the  bank  of  the  Hiiro's  river, 
then  the  defeudaut  is  liable  to  plaintiffs  for  the  wood  so  deliv- 
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ered  at  the  contract  price;  and  the  jury  should  render  a  ver- 
(hct  for  whatever  was  not  paid  for. 

2nd.  If,  at  the  time  of  thj  execution  of  the  contract  by  the 
plaintiffs,  the  surrounding  circumstances  were  that  part  of  the 
wood  was  on  the  bank  of  the  river,  and  the  remainder  yet  at 
a  distance,  either  uncut  or  cut,  the  construction  of  the  contract 
is,  that  the  wood  then  on  the  bank  was  to  become  the  property 
of  the  railroad  company  wdien  piled  up  eight  feet  high,  or  if 
then  piled  up,  that  it  was  then  the  property  of  the  company, 
and  the  remainder  was  to  be  delivered  on  the  bank  of  the 
river  when  called  for  and  as  fast  as  called  for  ;  and  if,  after  a 
call  for  it,  it  was  delivered  on  the  bank  of  the  river,  it  then 
became  the  property  of  the  company.  That  is,  if  it 
was  the  understanding  of  *the  parties  that  the  plaint-  [*391] 
iffs  were  not  to  be  paid  before  the  wood  was  taken 
away  from  the  bank  of  the  river,  but  trusted  the  defendant  to 
take  it  Urst  and  pay  for  it  afterwards. 

3rd.  If  the  wood  was  not  to  become  the  ]3roperty  of  the 
railroad  company  until  it  was  called  for,  after  a  delivery  on 
the  bank  of  the  river,  yet  if,  after  it  was  placed  upon  the  baidc 
of  the  river,  the  company,  by  its  agents,  did  call  for  it,  and  it 
was  turned  out  on  the  bank  and  delivered  on  the  bank  to  be 
taken  away  on  boats  by  the  company,  upon  this  state  of 
facts,  and  upon  this  construction  of  the  contract,  it  Avould  be 
the  property  of  the  company  during  the  time  between  the 
time  it  was  turned  out  and  the  time  of  the  company  coming 
with  boats  to  get  it,  and  if  taken  away  between  these  times 
by]  others  ^than  the  plaintiffs  or  defendant,  the  loss  would  be 
that  of  the  defendant. 

Which  instructions  were  given  by  the  court;  to  the  giving 
of  each  of  which  instructions  the  defendant  excepted. 

The  defendant  asked  the  following  instructions,  which  were 
given  by  the  court : 

1st.  That  under  the  contract  in  evidence  in  this  case,  the 
wood  was  to  be  delivered  to  the  railroad  company  on  the 
bank  of  the  Illinois  river  when  called  for,  and  was  at  the  risk  of 
the  plaintiffs  until  that  time,  if  called  for  in  a  reasonable  time. 

2nd.  The  contract  in  this  case  calls  for  only  three  hundred 
cords,  and  the  railroad  company  was  not  bound  under  this 
contract  to  take  more,  nor  was  any  amount  over  three  hun- 
dred cords  at  the  risk  of  the  defendant  at  any  time  under  this 
contract. 

3rd.  The  defendant  in  this  cause  is  not  boimd  to  pay  for 
any  wood,  except  the  amount  Mdiich  it  contracted  to  buy  of  the 
plaintiffs,  or  the  amount  which  was  actually  delivered  to  the 
defendant. 
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4th.  If  wood  was  taken  by  any  person  claiming  to  act  for 
the  railroad  company,  wliicli  was  not  purchased  or  bai  gained 
for,  and  such  wood  was  taken  without  the  knowledge  of 
])laintilfs,  such  taking  would  be  a  trespass  and  would  not  enti- 
tle the  plaintiffs  to  recover  in  this  suit,  unless  the  wood  was 
sold  or  traded  off  by  the  railroad  company. 

5tli.  The  railroad  company  is  not  bound  to  prove,  in  the 
first  instance,  that  it  did  not  take  the  wood  piled  on  the  bank; 
the  ])laintiffs  must  ]-)rove  that  defendant  either  did  take  the 
wood,  or  contract  to  take  it. 

6th.  The  ])roperty  in  the  wood  was  not  changed  so  as  to  be 
at  tlie  risk  of  the  railroad  company,  as  long  as  anything  re- 
miined  to  bo  done  to  determine  the  amount,  such  as  measur- 
ing the  wood. 

7th.     The  written  contract  in  this  case  is  to  govern  as  to  the 
time  of  delivery  of  the  wood  mentioned  therein,  and  no  un- 
derstanding outside  of  the  contract  of  the   agent    of 
[*392]     the  railroad  *company,  or  any  body  else  at  tlie  time 
or  before  the  signing  of  the  contract,  ought  to  be  con- 
sidered by  the  jury  to  vary  the  wa-itten  contract. 

To  Avhich  the  plaintiffs  asked  the  following  qualifications, 
which  were  given  by  the  court: 

Qualijiratioii  to  defendants  second  instniction.  If,  how- 
ever, it  was  the  understanding  of  the  parties  that  the  wood 
over  and  above  three  hundred  cords  was  to  become  the  pro[;- 
erty  of  the  railroad  company  when  delivered  on  the  bank  of 
the  river,  then  the  wood  over  and  above  the  three  hundred 
cords  so  delivered,  was  at  the  risk  of  the  com])any  after  it  was 
delivered  on  the  bank  of  the  river. 

Qualification  of  the  above  qtialification.  The  jury  ought 
not  to  presume  that  there  was  any  such  understanding  as  is 
luentioned  above,  unless  it  is  proven,  and  the  burthen  of  proof 
is  on  the  plaintiffs. 

Qual!f<'atio)i  to  defendant" s  fifth  instniction.  The  meas- 
urement could  be  made  as  well  by  plaintiffs  as  defendant. 

Qualification  of  the  above.  The  railroad  comjiany  was  not 
bound  to  take  the  measurement  of  ])laintiifs,  and  until  it  is 
proven  that  a  measurement  was  made  by  some  one,  the  wood 
was  at  the  risk  of  ])laintiffs,  and  if  defendant  measured  the 
wood  and  plaintilfs  did  not  object  to  the  measurement  when 
notified  of  it,  this  circumstance  is  to  be  considered  by  the  jury 
in  detei-miiiiug  whether  tlie  measurement  of  defendant  was 
nut  ac<|niesced  in  by  plaintiffs. 

If  the  wood  was  measured  in  the  woods  or  while  being 
hauled,  that  is  sutlicient  on  the  (juestian  of  measurement,  if 
buch  measurement  was  correct. 
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To  tlie  giving  of  whicli  qualifications  and  each  of  them  the 
defendant  excepted. 

Glovek  and  Cook,  for  Appellant. 

T.  L.  Dickey,  W.  H.  L.  Wallace,  and  E.  S.  Leland,  for 
Appellees. 

ScATES,  0.  J.  The  snit  was  not  brought  upon  a  written,  or 
special  verbal  contract;  but  upon  trial  the  plaintiffs  produced, 
upon  notice  of  defendant,  and  defendant  read  in  evidence,  a 
written  contract  for  three  hundred  cords  of  wood,  at  two  dol- 
lars per  cord. 

All  the  instructions  which  have  reference  to  a  contract,  a 
contract  price,  or  to  delivery  of  wood  under  and  according 
to  contract,  must  be  understood  as  referring  to  this  contract 
read  in  evidence  ;  for  there  was  no  proof  in  the  case  of  any 
other. 

*lt  becomes  important,  therefore,  to  construe  this  as     [*393] 
the   contract,  and  ascertain  the  true  intent,  meaning, 
and  obHgation  of   the  parties,  before  we  can  pass  upon  the 
correctness  of  the   instructions,   and   the   sufficiency   of    the 
evidence,  under  them,  to  sustain  the  verdict  for  $226. 

Counsel  on  both  sides  have  been  at  fault  and  the  court  can 
throw  no  light  upon  the  manner  of  making  that  sum  from  the 
evidence.  If  teamsters'  eMimates^  (for  there  were  but  sixty 
cords  sworn  to  have  been  measured  by  any  of  them,)  are  sup- 
posed to  be  unreliable,  upon  what  basis  can  we  stop  short  of  a 
reduction  down  to  the  sworn  measurements  delivered  and 
paid  for'^ 

We  understand  the  contract  phraseology,  "now  delivered 
and  being  hauled  and  piled  on  the  bank  of  the  Illinois  River," 
as  identifying  the  particular  wood  contracted  for,  which,  with 
one  hundred  dollars  paid  at  the  time,  as  earnest  money,  to 
bind  tlie  bargain,  might  give  plaintiffs  a  lien,  a  prior  claim, 
and  superior  right  to  other  purchasers  or  incumbrancers. 

But  we  do  not  perceive  the  intent  of  the  parties,  from  this 
language,  to  treat  the  delivery  of  the  wood  there  as  a 
delivery  in  the  sense  of  changing  the  property,  by  change  of 
possession,  risk  and  complete  ownership — as  by  actual  de- 
livery. This  sense  and  meaning  is  inconsistent  with,  and 
wholly  excluded  by,  the  very  next  stipulation  of  the  contract: 
"The above  wood  is  to  be  piled  eight  feet  high,  and  delivered 
to  said  company  when  called  for."  This  delivery  was  im- 
questionably  used  in  the  sense  of  a  change  of  possession,  and 
complete  ownership.     The  former  in  the  sense  of  identifying 
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and  including,  as  within  the  contract,  that  already  bronght 
and  delivered  upon  tlie  hank,  that  so  hehtg  brought  and  de- 
livered, and  as  much  more  as  would  till  the  amount.  Any 
t)ther  construction  would  involve  the  coniradiction  of  two 
deliveries  in  the  sense  of  a  change  of  possession  and  owner- 
ship. If  the  lirst  delivery  mentioned  in  the  contract  was  used 
in  this  sense,  many  modes  of  expression  would  have  secured 
the  object  of  the  following  clause,  -  without  involving  the 
apparent  and  obvious  sense  of  a  final  change  of  ])ossession  and 
ownership.  Such  as,  "  The  wood  shall  be  piled  eight  feet 
liigh."  "  The  wood  so  delivered  shall  be  piled,"  &c.  The 
first  delivery  used  could  not  have  been  complete,  because  an 
additional  act — "  ])iled  eight  feet  high  " — was  to  he  done  ;  yet 
in  stii)ulating  for  this  act  of  piej^aration  of  the  wood  for 
measuremejit  and  security,  the  ]>laintitfs  also  stipulated  for  a 
delivery  when  "called  for,"  wliicli  must  have  reference  to  the 
whole  contract  for  300  cords"  delivered  and  being  hauled  and 
piled  on  the  bank."  The  intention  and  true  meaning  of  the 
l)arties  to  this  contract,  must  be  gathered  from  the  contract 
itself,  like  all  other  written  contracts,  and  cannot  be 
[*304]  altered,  changed,  modified  or  exp'ained  *bj  parol, 
unless  an  ambiguity  brings  it  within  the  exception  to 
the  general  rule  on  that  subject.  Nothing  so  appears. 
Juries  exclusively  find  upon  the  fact  of  making  of  contracts, 
and  when  so  found  written,  they  find  the  true  intent  and 
obligations,  under  the  instruction  of  the  court.  Any  material 
mistake  in  an  instruction,"  in  the  true  intent  and  obligations 
imported  by  the  language  used,  is  error,  and  subject  to  cor- 
rection. 

In  examining  instructions,  courts  should  not  indulge  in  criti- 
cal astuteness,  to  find  error.  We  must,  therefore,  understand 
the  court,  in  the  first  instruction,  as  referring  to  a  final  de- 
livery, and  not  a  deposit,  in  the  sense  of  the  contract  and  un- 
der it.  If  the  jury  wrested  the  sense,  the  fault  is  in  the 
verdict,  not  the  instruction. 

The  second  is  clearly  wrong,  and  it  shows  that  the  defend- 
ants, in  drawing  it,  discovered  a  difficulty  into  which  it  led 
thoin,  and  from  Avhich  they  sought  to  escape  by  "  the  under- 
standing of  the  parties,"  suii]iosed  to  exist.  When  no  time 
of  ])ayment,  on  sale  and  delivery  of  personal  property,  is 
fixed,  the  law  fixes  the  time  of  delivery  as  that  of  the  pay- 
ment. The  parties  being  silent  here,  there  could,  under  this 
contract,  be  no  "understanding"  about  taking  away  the  wood 
on  trust,  without  payment.  The  vendoi's  had  the  right  to 
make  a  comjilcte  delivery  in  fulfillment  of  their  contract,  but 
subject  to  a  lien  and  detention  until  payment,  which  was  due 
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on  delivery.  Tliey  miglit  deliver  "witlioiit,  it  is  true,  but  the 
law  lixes  the  "understanding"  and  meaning  of  the  parties  to 
be  for  cash,  not  trust,  or  credit.  But  the  instruction  evidently 
construes  the  delivery,  or  deposit  on  the  bank,  and  piling, 
as  a  change  of  possession  or  ownership. 

The  third  instruction  is  correct. 

The  qualification  to  the  plaintiffs'  second  instruction  is 
erroneous,  in  allowing  the  jury  to  engraft  another  contract 
upon  the  written  one,  as  part  of  it,  by  an  "  understanding  of  the 
parties." 

The  contract  was  explicitly  for  three  hundred  cords — no 
more,  no  less — and  parties  are  not  at  liberty,  by  "understand- 
ings of  the  parties,"  to  make  it  cover  five  hundred  and  fifty- 
five  cords,  or  any  other  different  amount.  It  would  change, 
by  adding  largely  to,  the  contract. 

If  there  were  another  agreement,  written  or  verbal,  for 
wood,  embracing  the  same  or  similar  terms,  this  sliould  have 
been  proven,  and  the  instruction  applied  to  it.  The  qualifica- 
tion of  the  qualification  will  not  cure  the  error,  for  it  assumes 
that  it  might  be  so  proven,  though  it  could  not  be  presumed, 
and  this  is  not  a  correct  presentation  of  the  rule. 

We  see  nothing  objectionable  in  the  sixth  instruction,  and 
its  several  qualifications.  The  measurement  is  there  put  as 
an  illustration  of  further  acts  to  complete  a  delivery, 
and  we  ^understand  the  qualifications  as  further  [*395] 
illustrations.  In  this  view,  all  are  correct.  Measure- 
ments may  become  essential  to  delivery,  when  required  to 
separate  a  less  from  a  greater  quantity.  It  may  be  done,  also, 
as  a  safe  and  convenient  mode  of  proving  the  quantity,  in 
some  instances,  and  not  essential  to  delivery. 

The  verdict  is  clearly  unsustaihed  by  evidence,  and  the  jury 
were  misinstructed,  as  shown. 

Had  there  been  evidence,  and  the  verdict  rested  upon  the 
weight  or  preponderance,  we  should  not  interfere  upon  any 
slight  differences  with  them. 

Bat  the  delivery  of  five  hundred  and  fifty -five  cords  on 
the  bank,  by  teamsters'  estimates,  even  were  it  shown  by  actual 
measurement,  with  the  delivery  to  plaintiffs  of  two  hundred 
and  eighty-six  cords,  under  a  contract  for  three  hundred,  at 
two  dollars  per  cord,  and  payment  therefor  at  that  price,  and 
the  payment  of  three  dollars  per  cord,  upon  delivery  of  fifty- 
eight  cords  more  at  a  subsequent  time,  we  are  unable  to  toi-- 
ture  into  an  agreement  for  all  that  may  be  brought  and  piled 
on  the  bank,  at  the  risk  of  plaintiffs,  at  any  price.  Much  less 
would  the  law  allow  such  facts  to  make  it  a  pai't  of  the  written 
agreement,  upon  any  understandings. 
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"Wc  are  unable  to  sustain   this  judgment,  upon  the  record 
before  us. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Judy/) lent  reversed. 


Kees  Morgan,  Plaintiff  in   Error,  v.  David  Gkeen, 
Defeiidiiut  ill  Error. 

Error  to  LaSalle  County  Court. 

,TrT)r,MENT  OP  IXFEUIOR  COURT. — ^^Vliere  an  inferior  court  has  full 
jurii-dietion  over  liigrhwa3-s,  the  superior  coiu-t  will  presume  in  favor  of  the 
judgment  of  the  inferior  that  a  road  was  of  the  proper  width. 

And  if  the  proceeding  of  an  inferior  court  is  collaterally  attacked,  a  like 
presumption  will  be  indulged,  and  the  proof  will  be  thrown  upon  the  at- 
tacking party. 

This  was  an  action  oi  trespa^ss  quare  clausum  J^regit,  brought 
to  the  LaSalle  County  Court. 

Pleas:  not  guilty  ;  public  highway. 

Replications :  similiter  to  fii'st  plea,  and  a  traverse  of  the 
second  plea. 

Jury  waived,  and  cause  submitted  to  court  on  agreed  state- 
ment of  facts  substantially  as  follows  : 
[*39r)]         *It  is  admitted  as  proof  by  the  plaintiff,  that  by  an 
act  of  the  legislature  of  the  State  of  Illinois,  approved 
January  16,  1837,   11.   M.   Sweet,   of  Cook  county,  Isaac  P. 
Ilallock,  of  LaSalle  county,  and  Benjamin  F.  Fridley,  of  Kane 
county,  were  aj^pointed  commissioners  to  view,  survey,  mark  . 
and  locate  a  road  from  the  c6urt  house  in  Ottawa,  by  Green's^ 
mill,   &c.,    to    Naperville,    on  the   nearest  and   best    route, 
and  that  a  map  of  said  road  so  located  from  the  court  house 
in  Ottawa  to  Green's  mill,  and  from  Ottawa  to  Naperville, 
was  filed  in  the  clerk's  office  of  the  County  Commissioners' 
Court  of  the  county  of  LaSalle,  on  the  ()th  day  of  March,  1838. 

It  is  also  admitted  by  the  ])laintift',  that  the  close  mentioned 
in  declaration  was  canal  land,  known  as  land  donated  by  the 
general  goverimient  to  the  State  of  Illinois  for  the  construc- 
tion of  the  Illinois  and  Michigan  cimal,  and  was  held  under 
the  laws  of  the  State  up  to  the  15th  day  of  September, 
1848,  when  the  plaintiff  purchased  said  close,  and  has  since 
owned  the  fee  in  the  same. 

"CiTED  :    17  111.  370  ;  54  111.  28. 

Courts  of  superior  and  inferior  jurinliction.  See  Kennev  v.  Greer,  13 
III.,    4;}2. 
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That  tlie  road  or  highway  was  opened  by  the  supervisor 
during  the  years  1832,  1833  and  183J:,  and  between  the  years 
1833  and  1816  there  were  tw^o  bridges  erected  across  two 
ravines  which  crossed  the  line  of  said  road,  within  less  than  a 
fourth  of  a  mile  of  the  point  of  the  trespass  complained  of.  It 
is  also  admitted!,  that  the  opening  of  tlie  road  through  the 
timber  near  the  plaintiff's  close  was  by  cutting  out,  for  about 
three-fourths  of  a  mile,  the  underbrush  to  about  the  Vv-idth  of 
fifty  feet,  but  the  greater  portion  of  the  line  of  said  road  from 
Ottawa  to  Green's  mill  passed  over  open  prairie  ;  and  also  that 
road  labor  was  performed  by  the  supervisors  appointed  by  the 
public  authorities  on  the  line  of  said  road  up  to  the  year  1846, 
when  the  line  of  said  road  was  fenced  across  at  a  distance  of 
about  one-half  mile  southwest  of  the  plaintiff's  said  close,  by 
one  R.  Tliorne,  which  diverted  the  travel  some  forty  rods  to 
the  north  of  the  line  of  said  road  at  the  point  so  fenced ;  and 
that,  during  the  spring  of  the  year  1819,  one  James  Clark 
fenced  across  the  road  on  the  west  line  of  said  plaintiff's  close, 
and  within  ten  rods  of  the  fence  tlirown  down  as  complained 
of  in  the  declaration,  which  diverted  the  travel  to  the  north 
and  off  the  line  of  said  road. 

It  is  admitted  that  neither  R.  Thorne  nor  James  Clark  were 
acting  as  supervisors  or  under  any  agency  of  public  authority 
when  so  obstructing  or  fencing  across  the  line  of  said  road.  It 
is  also  admitted  that,  since  the  fencing  by  Thorne  and  Clark 
across  the  line  of  road,  especially  for  the  last  three  years,  there 
has  been  a  continual  strife  between  the  citizens  of  the 
village  of  *.Dayton  and  those  persons  fencing  across  [*39T] 
the  line  of  said  road  between  Ottawa  and  Green's  mill. 

It  is  also  admitted  by  the  plaintiff,  that  the  line  of  said  road 
is  over  the  close  of  the  plaintiff,  as  described  in  his  declara- 
tion. 

It  is  also  admitted  by  the  plaintiff,  that  there  never  lias  been 
any  other  road  laid  out  or  established  from  Ottawa  to  Green's 
mill  except  the  one  above  referred  to. 

On  the  pai-t  of  the  defendant,  it  is  admitted  as  proof,  that 
on  about  the  8th  day  of  June,  1856,  the  defendant  traveled 
through  the  plaintiff's  close  on  the  line  of  said  road  and  threw 
down  the  plaintiff's  fence,  but  did  not  direct  his  travel  or  re- 
move the  fence  to  a  greater  distance  from  the  center  line  of 
said  road  than  fifteen  feet  on  either  side. 

It  is  also  admitted  by  the  defendant,  that  there  was  a  steep 
bluff  near  the  point  where  the  alleged  trespass  was  committed, 
and  on  the  line  of  said  road,  to-wit :  about  fifteen  rods  east, 
which  was  impassable  until  during  the  month  of  December, 
1854:j  when  the  same  was  graded  down  for  a  safe  passage  for 
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loaded  and  otlier  teams,  and  travel.  Previous  to  that  time 
the  travel  at  that  point  was  diverted  to  the  south  about  fifteen 
rods. 

It  is  also  admitted  by  the  defendant,  that,  from  the  date  of 
laying  out  the  county  road  in  1832  up  to  1S46  and  1819,  and 
before  the  prairie  was  fenced  between  Greens  mill  and  Otta\va, 
only  a  portion  of  the  travel  Avas  exactly  on  the  line  of  said 
road,  but  varied  as  the  choice  of  travelers  directed  them,  some- 
times on  one  side  and  sometimes  on  the  other,  and  sometimes 
within  fifteen  feet  of  the  center  of  the  line  of  said  road. 

The  County  Court  found  the  issues  for  the  defendant. 
Plaintiff  moved  for  a  new  trial ;  motion  overruled. 

Errors  a8f<l(jned.  The  finding  of  court  below  should  have 
been  for  plaintiff  instead  of  for  defendant. 

The  court  erred  in  ONcrruling  motion  for  a  new  triaL 

The  judgment  was  against  the  evidence  in  the  cause. 

Stadden  and  Cavaely,  for  Plaintiff  in  Error. 
Leland  and  Leland,  for  Defendant  in  Error. 

ScATES,  C.  J.  The  agreed  facts  in  this  case  fully  sustain  the 
finding  and  judgment  of  the  court. 

I  shall  not  again  here  discuss  any  of  the  principles  applica- 
ble, as  they  have  been  presented  in  the  case  of  Alwrd  v. 
Ashley^  ante,  303,  and  authorities  there  referred  to. 

The  cases  referred  to  in  3  Wli:  rt.  E.  105,  4  Watts  and  Serg. 
E.  40,  1  Penn.  State  E.  350,  5  Penn.  Stite  E.  101  and  515, 
and  4  Pemi.  State  E.  337,  were  cas  3S  on  appeal  direct 
[*398]  from  the  *proceedingsin  laying  out  public  highways, 
in  which  the  court  very-]u-o])erly  required  the  pro- 
visions of  the  law  to  be  complied  with,  in  relation  to  fixing  the 
width  of  the  road,  before  it  would  sanction  an  order  for  its  es- 
tablishment and  o]iening.  These  cases  differ  widely  from  the 
Ciise  presented  in  this  record. 

Small  V.  Ea.son,  11  Iredell  E.  94,  was  an  unauthorized  at- 
tem]it  of  a  supervisor  to  widen  a  highway  which  liad  a  fix;ed 
legal  width. 

The  ca.'^  of  White  v.  Conover,  5  Blackf.  E.  462,  must  be 
]nit  upon  the  same  ]irinci]>le  as  the  Pennsylvania  cases,  because 
the  third  was  a  special  |)iea,  alleging  the  establishment  of  the 
locuJi  in  gun,  as  a  highway  under  the  statute,  and  should  con- 
sequently show  the  same  that  would  be  necessary  upon  ap])eal 
from  the  original  proceedings,  when  brought  before  the  court 
with  ])ower  to  try  it,  aw  an  original  case. 

But  when  the  superior  court  sits  merely  as  an  appellate 
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court,  Hiid  tlie  inferior  court  had  full  jurisdiction,  tlie  superior 
court,  will  presume  in  favor  of  tlie  judgment  of  the  inferior, 
that  the  road  was  of  the  proper  width.  Laiotori  et  al.  v.  The 
Cormnixsioners  of  Highways,  2  Caines  R.  179. 

Where  the  proceeding  is  collaterally  attacked,  a  like  pre- 
sumption must  be  indulged,  and  the  proof  thrown  upon  the 
plaintiff. 

Judgment  affirmed. 


Cheistopher  Sammis,    Appellant,   v.  Ealph  Clark 
ET  AL.,  Appellees  ;  and 


Same  v.  Same. 


Aiipea  I  from  Peoria. 


To  proceed  to  trial  on  other  issues,  without  noticing  a  plea  of  payment, 
is  error. 
A  default  cannot  be  taken  whUe  there  is  a  plea  or  demurrer  unanswered. 

These  were  actions  in  debt,  to  which  the  defendants  below 
filed  to  each  the  general  issue  and  four  special  pleas.  There 
were  four  replications  to  the  second  plea,  but  no  notice  appears 
to  have  been  taken  of  an^''  of  the  others.  The  parties  sub- 
mitted the  cases  to  the  court,  Kellogg,  Judge,  presiding, 
without  the  intervention  of  a  jury.  There  was  a  finding  and 
judgment  in  both  cases  for  the  plaintiffs  below.  The  defend- 
ant below  appealed.  ^ 

O.  Peters,  for  Appellant. 

Manning  and  Meeeiman,  for  Appellees. 

*ScATES,  C.  J.  The  defendants  here  proceeded  to  trial  [*399] 
upon  issues  on  nil  debet  and  the  special  pleas,  without 
joining  issue,  or  in  any  mannei-  noticing  or  disposing  of  the 
plea  of  payment.  This  has  been  repeatedly  held  to  be  error  by 
this  court.  Peare  v.  Wellman  et  al.,  3  Gil.  R.  326.  And  it 
has  been  appalled  as  well  to  the  rendition  of  final  judgment  on 
demurrer — Bell  et  al.,  v.  Sheldon  et  al.,  12  111.  R.  372;  Dow 
V.  Battle,  id.  373;  Clark  v.  The  People  ex  rel.  Crane,  15 
111.  R.  217;  Hereford  v.  Crow,  3  Scam.  R.  426;  Merri- 
weather  v.  Gregory,   2  Scam.    R.    52 — as   to    issues   of   fact. 

Cited:  75111.66;  83111.  446. 
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Upon  tlie  same  principle  it  lias  been  held  that  a  default  can- 
not be  til  ken  while  there  is  a  demurrer  or  plea  unanswered. 
CoreU  et  al.  v.  Mat'Ji's,  1  Scam.  R.  391;  Manlove  et  al.  v. 
Gallipot,  id.  390;  McKmney  v.  May,  id.  534;  Nye  v, 
W)'i<j/it,  2  Scam.  E.  222 ;  Bmdshaw  v.  Hoblett,  4  Scam.  R. 
53 ;  Steehnan  v.  Watson,  5  Gil.  K.  249 ;  Moore  v.  Little  et 
al.,  11  111.  R.  550;  Jones  et  al.  v.  Wight  et  al.,  4  Scam.  R. 
338.  Where  there  is  nothing  in  the  record  to  raise  the  pre- 
sumption of  a  waiver  of  the  demurrer  by  subsequent  pleadings 
or  proceedings,  or  of  a  plea  by  other  issues,  and  such  as  jnust 
necessarily  involve  the  merits  of  the  unanswered  pleading,  we 
see  no  reason  to  doubt  the  soundness  of  the  rules  laid  down. 
Even  upon  the  assum])tion  that  it  is  overlooked  through  inat- 
tention, it  might,  when  discovered  too  late,  work  as  great 
liardship  upon  the  other  side,  if  cut  off,  from  making  a  de- 
fence in  a  different  rule.  The  law  demands  vigilance  in 
suitors.  It  is  consistent  with  general  principles  to  tlirow  the 
burthen  of  such  difficulties  as  these  upon  the  j)arty  guilty  of 
negligence. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Matthew  Laflin,  Plaintiff  in*  Error,  v.  Augustus  M. 
Herrington  et  al.,  Defendants  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

E.TKCTMENT — New  TRIAL, — A  second  new  trial  in  ejectment  will  not  be 
prrantotl  because  the  defendant  allegros  he  can  make  further  proof,  which 
jiroof  was  accessible  to  him  on  the  otlier  trial,  and  is  merely  cumulative, 
whon  hr>  does  not  show  any  satisfactory  reason  for  not  having  produced  it. 

The  judgment  of  the  court  below,  in  refusing  such  new  trial,  unless  it  is 
clearly  shown  thiit  error  was  committed,  will  not  Le  disturbed. 

This  was  a  motion  for  a  new  trial,  made  by  Laflin,  on  the 
22nd  day  of  March,  1856,  which  was  overruled  and 
[*400]  denied.  The  Application  for  the  new  trial  was  by 
petition  of  Laflin,  setting  forth  that,  on  the  13thday  of , 
Feb.,  1854,  Augustus  M.  llerrington,  Nathan  Herrington,  James 
Herrington,  Alfred  Herrington,  Jane  Herrington,  Thaddeus 
Herringtcn,  Mary  Herrington,  Mai-garette  Herrington  and 
Charles  Herrington,  commenced  their  action  of  ejectment 
in  tliat  court,  against  Laflin,  for  recovery  of  all  but  the  undi- 

ClTKD  100  111.  616. 

410 


JUKE   TEEM,  1858.  400 

Laflin  v.  Herrington  et  al. 

vided  two-elevenths  of  one-tenth  of  that  part  of  the  JST.  W. 
fr.  qr.,  Sec.  22,  T.  39  E".,  E.  14  E.,  bounded  on  the  north  by 
that  part  of  the  quarter  section  conveyed  by  James  Herring- 
ton  and  Charity,  his  wife,  to  John  S.  Wright,  by  deed  dated 
Dec.  3,  1854;  west,  by  the  west  hne  of  the  quarter  section; 
south,  by  land  conveyed  by  James  Herrington  and  Charity, 
liis  wife,  to  Truman  G.  "Wright,  by  deed  dated  June  3,  1835 ; 
and  on  the  east  by  Lake  Michigan.  That  Laflin  filed  the 
usual  plea  of  not  guilty  in  the  cause,  and  such  proceedings 
were  had  therein,  that,  on  the  16th  day  of  Nov.,  1854,  judg- 
ment was  rendered  for  the  plaintiffs  without  argument,  and 
the  petitioner  took  a  new  trial  under  the  statute ;  that,  on  the 
29th  day  of  March,  1855,  the  cause  was  tried  by  the  court, 
and  judgment  rendered  for  the  plaintiffs,  from  which  judgment 
the  petitioner  took  an  appeal  to  the  Supreme  Court,  to  be 
held  on  the  second  Monday  of  June,  1855,  and  such  proceed- 
ings were  had  in  the  Supreme  Court  that  the  judgment  of 
the  court  below  was  affirmed ;  tliat,  upon  the  trial  of  the 
cause,  such  evidence  was  introduced  as  was  set  forth  in  the 
bill  of  exceptions,  signed  by  the  judge  therein,  which  was 
referred  to  and  made  a  part  of  the  petition. 

The  petition  then  sets  forth,  that  the  Supreme  Court  de- 
cided that  said  evidence  established  that  the  petitioner  and 
his  grantor  had  been  in  actual  possession  of  the  premises, 
excepting  one  acre  sold  Best,  under  claim  and  color  of  title,  made 
in  good  faith  for  seven  successive  years,  and  had  paid  all  taxes 
legally  assessed  upon  the  premises  during  six  years  of  the 
same,  to  wit,  for  the  years  1848,  1849,  1850,  1851,  1852,  and 
1853,  and  the  city  taxes  of  1847,  assessed  by  the  city  of 
Chicago. 

And  also  setting  forth  that  the  premises  were  assessed  by 
the  assessor  of  Cook  county,  for  the  year  1847,  as  thirteen 
acres,  at  the  rate  of  $200  per  acre,  and  that  the  Supreme 
Court  decided  against  the  petitioner  upon  the  sole  ground 
that  the  county  and  State  taxes  for  the  year  1847,  which  were 
paid  on  the  twelve  acres,  as  shown  by  the  evidence,  detailed 
in  the  bill  of  exceptions,  were  not  paid  upon  any  specified 
twelve  acres  out  of  said  thirteen  acres. 

And  also  setting  forth,  that  the  ground  ujpon  which  the  case 
was  decided  in  the  Supreme  Court  was  not  taken  hy  the  plaint- 
iffs counsel  in  the  court  helow,  nor  was  the  same  discussed 
either  in  the  court  lelow,  or  in  the  Supreme  Court,  lyy 
counsel  of  ^either  party;  that  on  the  3rd  day  of  August,  [*401] 
1847,  Brown,  under  whom  the  petitioner  claimed  title 
by  his  deed  of  that  date,  conveyed  to  Matthias  Best  one  acre  of 
the  land  described  in  plaintiff's  declaration,  bounded  as  follows : 
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coiinnencino^  19  chains  50  links  east  of  the  west  line  of  tlie 
quarter  t-cction,  at  a  point  23  chains  70  links  from  the  north- 
wes;t  corner  of  said  quarter  section;  running  thence  east  7 
chains  So  links  to  Lake  Michigan;  thence  north  1  chain  and 
30.07  links;  thence  west  7  chains  and  50  links;  and  thence 
south  1  chain  30.07  links,  to  the  ]ilace  of  beginning. 

And  further  setting  forth,  that  it  is  true,  and  he  believes 
that  he  can  establish  the  fact,  that  Brown,  on  the  27th  day  of 
Nov.,  1847,  paid  the  county  and  State  taxes  of  1847,  on  the 
twelve  acres  of  the  thirteen  acres  described  in  the  plaintiff's 
declaration,  which  he  had  not  then  sold;  and  that  the  reason 
why  said  Brown  did  not  pay  the  taxes  on  the  other  remaining 
aci-e  was,  that  he  had  sold  and  conveyed  the  same  to  Best ; 
that,  at  the  time  Brown  paid  the  said  taxes  for  the  year  1847, 
on  said  twelve  acres,  he  stated  to  Mr.  Fitzsimmons,  who  acted 
for  the  collector,  that  he  had  sold  one  acre  of  the  thirteen  as- 
sessed to  Mr.  Best,  and  he  wished  to  pay,  and  did  pay,  on  the 
remaining  twelve  acres,  and  would  leave  the  taxes  on  the  said 
one  acre  thus  sold  to  Best,  unpaid,  for  Best  to  jmy ;  that  the 
point  ujion  which  the  case  was  decided  was  one  upon  which 
neitlier  he  nor  his  evidence  had  been  heard  ;  and  believing 
that  justice  would  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established,  he 
prayed  the  court  to  vacate  said  judgment  and  grant  him  a  new 
trial.  The  petition  was  verified  by  the  affidavit  of  the  peti- 
tioner. 

In  su]>port  of  the  petition  was  offered  the  affidavits  of  Wil- 
liam II.  I3rown  and  James  Fitzsimmons. 

This  motion  for  a  new  trial  was  denied  by  J.  M.  Wilson, 
Judge,  at  February  term,  1856,  of  the  Common  Pleas  Court. 

HiGGiNS,  Beckwith  and  Steothee,  for  Plaintiff  in  Error. 

A.  M.  Herrington,  for  himself  and  the  others.  Defendants 
in  Error. 

Skinner,  J.  This  was  a  motion  under  the  30tli  section  of 
chapter  36  of  the  Revised  Statutes,  for  a  second  new  trial. 
The  action  of  ejectment  was  commenced  in  February,  1854, 
which  rchulted  in  a  judgment  for  the  plaintiff's  in  tliat  suit, 
and  the  defendant  took  a  new  trial  under  the  statute.  In 
March,  1855,  anuther  trial  was  had,  -which  also  resulted  in  a 

judgment  for  the  phiiutitls ;  the  defendant  appealed 
[*402]     to  this  court,  and  the  *judgment  of  the   court  below 

was  affirmed.  L(r//n  v.  Ilernngton  et  al.,  16  Bl.  301. 
This  motion  was  made  by  the  defendant  after  the  affirmance 
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of  the  judgment  in  tliis  court,  and  before  the   expn-ation  of 
one  year  after  the  judgment,  upon  the  iirst  new  trial. 

The  judgment  was  affirmed  in  this  court,  on  the  ground  that 
the  evidence  did  not  sliow  payment,  by  defendant  and  those 
under  whom  he  claimed,  of  the  taxes  assessed  on  the  premises 
in  controversy,  for  seven  consecutive  years  within  the  mean- 
ing of  the  first  section  of  the  limitation  law  of  1839.  The  ev- 
idence showing  payment  of  taxes  for  the  year  1817,  one  of  the 
seven  years,  on  twelve  acres  of  the  tract  in  controversy,  with- 
out any  location  or  certain  description  thereof,  and  that  one 
acre  of  the  tract  without  any  further  description  of  the  same, 
was  sold  for  the  taxes  of  that  year.  The  motion  was  accom- 
]ianied  by  affidavits,  setting  forth  that  one  Brown,  under  whom 
defendant  claimed,  paid  the  taxes  of  1817,  on  the  twelve  acres, 
and  thp^t  defendant  could  prove  by  said  Brown,  that  he  intend- 
ed to  pay  on  twelve  acres,  part  of  the  entire  tract,  and  being 
all  of  the  tract  except  one  acre,  describedby  metes  and  bounds; 
and  that  he  could  prove  by  one  Fitzsimmons  that  Brown  so 
declared  and  expressed  his  intention  to  be,  at  the  time  of  the 
payment  and  the  taking  of  the  collector's  receipt.  The  affi- 
davits also  contain  a  certificate  of  sale  to  said  Brown  for  taxes 
of  1847,  on  the  one  acre,  and  described  as  "  1  acre  of  13  S.  adj. 
N.  pt.  of  ]Sr.  W.  qr.  of  Sec.  22,"  &c.;  a  tax  receipt  to  said 
Brown,  for  taxes  of  1847,  on  the  twelve  acres,  described  as 
"  12  acres  in  fr.  Sec.  22,"  &c.,  the  collector's  warrant  for  taxes 
of  1847,  showing  that  the  tract  in  controversy  was  assessed  to 
said  Brown  as  thirteen  acres  of  land,  and  an  entry  therein  of 
"  12  a.  paid  "  by  said  Brown,  and  shows  the  conveyance  of 
one  acre  of  the  tract,  by  metes  and  bounds  by  Brown  to  one 
Best,  before  the  payment  of  the  taxes.  Brown  was  examined 
as  a  witness  for  defendant  on  the  second  trial,  and  gave 
evidence  tending  to  establish  payment  of  the  taxes  of  1847, 
and  the  defendant  now  asks  another  trial,  that  he  may  have 
opportunity  of  more  fully  examining  the  same  witness  on  the 
same  point,  and  of  adding  thereto  the  cumulative  evidence 
of  Fitzsimmons. 

The  statute  providing  for  new  trials  in  ejectment  causes,  is 
evidently  cumulative  and  independent  of  the  causes  for  which 
new  trials  will  be  granted  at  common  law ;  and  decisions  of 
the  Circuit  Courts  upon  motions  grounded  on  it,  may  be 
excepted  to  and  assigned  for  error,  under  the  law  of  February 
10th,  1849.  Laws  1849,  132.  See  Emmons  v.  Bishop,  14  111. 
152;   \^a7ice\.  Schui/ler,lGi\.  160  ;  Biggs  v. Savage,  2  Gil.  400. 

This  being  a  motion  for  a  second  new  trial,   unless 
this  court  *can  see  that  the  court  below,  in  view  of     [*403] 
the  law  and  of  the  facts  presented,  should  have  been  . 
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satisfied  that  justice  would  have  been  promoted,  and  the  rights 
of  tlie  parties  more  satisfactorily  ascertained,  by  granting 
another  trial,  the  judgment  should  not  be  disturbed. 

Courts  must  necessarily  act  upon  rules  and  principles  capable 
of  general  application  in  analogous  cases,  and  practically  sub- 
servient of  justice  ;  otherwise  the  administration  of  the  law 
would  be  measured  by  the  mere  will  or  caprice  of  the  courts. 
This  court  can  only  reverse  the  judgment  of  the  court  below 
for  error  in  law  committed  by  that  court,  and  no  error  can 
have  intervened,  unless  some  principle  of  law  is  violated  by 
the  decision  complained  of. 

It  is  plain  that  the  additional  evidence  on  account  of  which 
the  second  new  trial  is  sought,  was  accessible  to  the  defendant 
and  within  his  power  to  produce,  if  he  thought  proper  to  do 
80,  on  the  last  trial,  and  no  satisfactory  excuse  is  shown  for  his 
declining  or  failing  to  produce  it.  The  law  rewards  diligence, 
and  will  not  excuse  negligence.  New  trials  will  not  be  granted 
at  common  law,  to  enable  a  party  to  produce  merely  cumulative 
evidence,  nor  to  produce  newly  discovered  evidence,  if  the 
])arty  by  tl\e  use  of  reasonable  diligence  could  have  obtained 
the  evidence  on  the  trial.  The  law  will  not  allow  parties  to 
withhold  evidence,  and  then  produce  the  same,  piecemeal,  by 
way  of  new  trials,  as  they  may  deem  the  exigencies  of  the 
cause  demands.  Crozier  v.  Cooper,  14  111.  139  ;  Schlencl'er  et 
id.  v.  Risley,  3  Scam.  483. 

It  cannot  have  been  the  intention  of  the  legislature  to  en- 
able a  party  by  withholding  evidence  within  his  reach,  to  re- 
litigate,  on  the  plea  that  he  did  not  regard  such  evidence  im- 
portant to  the  establii-hment  of  his  rights,  nor  to  enable  a  party 
having  had  a  full  hearing  with  opportunity  and  ability  to  pro- 
duce his  proofs,  to  try  his  cause  anew,  on  the  ground  that  the 
evidence  withheld  would  meet  the  exigencies  of  a  phase  in  law 
of  his  cause,  which  he  had  not  before  discovered.  Where  the 
jiroof  sought  to  be  made,  as  in  this  case,  rests  in  the  memory 
of  witnesses,  the  temptation  to  fraud  and  perjury  upon  grounds 
of  public  iiolicy  would  forbid  any  other  construction  of  the 
statute.  There  is  undoubtedly  a  class  of  cases  where  second 
new  trials  should  be  granted  in  ejectment  causes,  on  account 
of  surprise,  accident  and  the  like,  Avhere  by  the  common  law, 
a  new  trial  would  not  be  granted ;  but  this  in  our  opinion  is 
not  such  a  case. 

Judgment  affirmed. 
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*  William  A.  Gray  et  al.,  Plaintiffs  in  Error,     [*404] 
V.  John   MacLeajst  et  al.,  Defendants  in 
Error. 

Error  to  Peoria. 

The  surety  in  a  forth-coming  bond,  cannot  plead  that  the  property  levied 
upon  by  an  attachment,  was  not  the  property  of  the  defendant,  thereby  to 
discharge  liimself  from  the  obligation  of  the  bond. 

Oisr  the  1st  day  of  Deceifiber,  1853,  pkintiffs  issued  out  an 
attachment  against  MacLean,  from  Peoria  Circuit  Court,  which 
was  levied  on  the  steamboat  "Kentuckj,"  as  the  property  of 
MacLean. 

TvO  release  the  boat  from  the  attachment,  MacLean  and  Mer- 
riman  made  the  following  bond : 

"  Know  all  Men  by  these  Presents,  That  we,  John  MacLean  and  A. 
L.  Merriman,  are  held  and  firmly  bound  unto  Leonard  B.  Cornwell,  Sheriff 
of  the  county  of  Peoria,  in  the  penal  sum  of  five  hundred  dollars,  lawfu^ 
money  of  the  United  States,  to  the  payment  of  which,  well  and  truly  to  be< 
made,  we  do  bind  ourselves,  our  heirs,  executors,  administrators,  unto  said 
SheriflF,  his  heirs  and  assigns,  firmly,  jointly  and  severally,  by  these  pres 
ents.     Witness,  our  hands  and  seals,  this  3rd  day  of  December,  A.  D.  1853" 

The  condition  of  this  obligation  is  such,  That  whereas,  on  the  first  day  o^ 
December,  A.  D.  1853,  William  A.  Gray,  James  Gray  and  Bonus  C.  Eeeve.s 
caused  a,  writ  of  attachment  to  be  issued  out  of  the  Circuit  Court  of  the 
County  of  Peoria,  in  the  State  of  Illinois,  and  under  the  seal  of  the  said 
court,  for  the  sum  of  two  hundred  and  three  dollars  and  sixty-three  cents^ 
against  the  property,  goods  and  chattels,  lands  and  tenements  of  John  Mac- 
Lean,  which  said  writ  of  attachment  was  directed  to  the  Sheriff  of  said  Peoria 
county  to  execute,  under  and  by  virtue  of  which  said  writ  said  Sheriff  of 
Peoria  counly  did,  on  the  day  of  the  date  hereof,  seize  and  levy  upon  the 
steamboat  called  the  "Kentucky/,"  her  apparel,  engine  and  furniture,  and 
now  has  the  same  in  his  control :  Now  if  the  said  steamboat  Kentucky,  her 
engine,  apparel  and  furniture,  shall  be  forth-coming  to  answer  any  judg- 
ment of  said  court  in  said  cause,  and  at  the  proper  time,  then  the  above  ob- 
ligation, to  be  void;  else  to  be  and  remain  in  full  force." 

The  declaration  is  npon  this  bond  assigned  to  plaintiff,  alleg- 
ing the  rendition  of  judgment  against  MacLean,  the  issuing  of 
an  execution,  and  that  same  M^as  returned  '^  no  property,"  and 
that  the  steamboat  was  not  forth-coming  to  answer  the  judg- 
ment. 

The  defendants  pleaded  non,  est  factum^  on  which  issue  was 
joined  to  the  country. 
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Defendant  Mcrriman  pleaded  the  following  plea  : 

"  And  for  a  further  plea  in  this  behalf,  defendant  Merriman, 
as  to  the  damages  in  said  declaration  claimed,  says  actio  non, 
because  they  say  that,  at  the  time  of  the  making  of  said  writ- 
ing; obligatory,  the  said  steamboat  Kentnclcy,  her  ap- 
[*405]  paiel,  engines  *and  fnrnitm-e,  &c.,  were  not  and  at  the 
]iresent  t^'me  are  not,  the  proj^eity  of  said  defendant, 
John  MacLean,  the  defendant  in  said  original  suit  in  said  dec- 
laration mentioned,  nor  was  the  same  liable  to  attachment  as 
liis  ]iroperty,  but  were  the  ])ro}:erty  of  one  Hamilton,  and  this 
he,  the  said  "defendant,  Merriman,  is  ready  to  verify;  wherefore 
he  prays  judgment,  etc." 

I'laintiifs  demurred  to  this  plea,  the  court  overruled  the 
dennirrer,  and  the  plaintiffs  abided  by  the  denmrrer.  The 
court  gave  final  judgment  for  the  defendants. 

Tlieonly  question  in  the  case  is,  whether  this  decision  was 
correct. 

N.  n.  Purple,  for  Plaintiffs  in  Error. 

Manning  and  M"erriman,  for  Defendants  in  Error. 

Caton,  J.  The  plea  in  this  case  was  clearly  bad,  and  the 
dennirrer  to  it  should  have  been  sustained.  By  it  the  surety 
in  a  forth-coming  bond,  attempts  to  show  that  the  property 
levied  upon  by  the  attachment,  and  to  produce  which  to 
answer  the  judgment  of  the  court,  he  had  undertaken  by  exe- 
cuting the  bond,  was  not  the  pro]ierty  of  the  defendant  in  the 
attachment,  and  not  liable  to  the  attachment,  but  was  the 
])roperty  of  a  third  person.  The  plea  does  not  even  show  that 
the  property  had  been  taken  by  the  third  person  under  his 
j)aramount  title,  but  for  aught  that  ap]  ears,  he  sets  up  no 
claim  to  it.  It  was  seized  as  the  property  of  MacLean,  for  the 
payment  of  his  debt  by  the  sheriff.  It  was  not  admissible  for 
him  or  his  surety,  to  get  possession  of  the  property  by  the 
execution  of  the  bond,  and  then  lefuse  to  deliver  it  to  answer 
the  judgment  of  the  court,  acoordng  to  the  exigencies  of  the 
]»oud,  l)ecause  it  belonged  to  a  thiid  person.  What  business  is 
it  to  them,  if  it  did  l)el()ng  to  a  third  ]  erson?  He  alone  could 
complain  that  his  propei-ty  had  been  taken  to  pay  the  debt  of 
MacLean.  Certainly  MacLean  or  his  surety  had  no  right  to 
make  such  complaint.  By  the  execution  of  the  bond^  they 
1>ecame  the  custodians  of  the  pro]^erty  for  the  sheriff",  and  were 
bound  to  keep  it  in  good  faith,  as  they  had  stipulate  1. 
Neither  the  defeTidant  nor  the  surety  had  a  right  to  benefit 
Lim.=elf  by  claiming  to  hoM  the  jtropcrty  under'the  outstaud- 

41C 


JUNE   TEEM,  1S56.  405 

Frinlc  et  al.  v.   Potter. 

ing  title  of  a  third  person,  while  they  had  agreed  to  hold  i'' 
under  the  sheriff.  Had  the  plea  shown  that  the  property- 
attached  had  been  actually  taken  from  them  by  the  third 
person,  under  his  paramount  title,  while  they  were  endeavor- 
ing to  retain  it  in  good  faith  to  answer  the  judgment  of  the 
court,  a  very  different  question  would  have  been  presented. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*JoHN  Feiistk  et  al.,  Appellants,  v.   Champ-     [*406] 
LIN  R.  Potter,  Appellee. 

Appeal  from  La  Salle. 

Deposition — Reading  op,  when  witness  present. — The  deposi- 
tion of  a  witness  may  be  read  on  a  trial,  although  the  witness  is  present. 
The  other  party  may  make  the  witness  his  own,  and  examine  him  if  he 
chooses. 

Driver  op  stage  coach  as  witness  in  action  atjainst  proprietor 
FOR  INJURIES. — The  driver  of  a  stage  coach  in  an  action  against  the  pro- 
l^rietor  by  a  passenger  for  injuries  sustained,  by  upsetting  of  the  coach,  may 
testify  as  to  its  condition  at  the  time  of  the  accident. 

Injctry  to  PASSENGER— Liability  op  stage  proprietor. — A  stage 
proprietor  will  be  liable  for  injuries  to  a  passenger,  although  it  should  ap- 
pear that  the  injuries  resulted  from  the  breaking  of  an  axle,  from  the  effect 
of  frost. 

Liability  op  carriers  op  passengers  in  general. — Carriers  of  pas- 
sengers are  held  to  strict  care  and  vigilance,  and  are  liable  for  the  conse- 
quences of  slight  neglect  or  want  of  care.  The  law  imposes  upon  them  the 
duty  of  carrying  passengers  safely,  so  far  as  by  human  agencj-,  in  view  of 
the  particular  mode  adopted  and  all  attending  circumstances,  is  reasonably 
practicable. 

If  the  carrier  knew  or  might  have  known  by  the  exercise  of  extraordina- 
ry care  and  attention,  that  clanger  would  result  from  using  a  coach,  in  the 
manner  and  under  the  circumstances  to  w'hich  it  was  ap  lied,  and  this  dan- 
ger could  have  been  avoided,  he  will  be  liable. 

Acts  op  passenger.— A  passenger  in  or  upon  a  stage  c^^ach  may  leap 
from  it,  to  extricate  himself  from  peril,  occasioned  by  the  fault  of  the  car- 
rier, if  he  does  so  without  rashness." 

Several  dependants. — In  an  action  on  the  case  for  injuries  against 
several,  as  stage  proprietors,  the  plaintiff  need  not  prove  that  all  the  de- 
fendants were  joint  owners  of  the  stage  line. 

Actions  ex  delicto. — ^The  rules  applying  to  actions  ex  delicto  deter- 
mine the  rights  of  parties,  where  the  gist  of  the  action  is  a  breach  of  duty, 
not  depending  upon  a  contract,  and  the  allegations  show  that  the  law  raises 
the  duty  by  reason  of  the  calling  of  the  defendant. 

Cited:  Examination  of  witness  whose  deposition  has  been  taken,  49  111. 
312.  Rules  applying  to  actions  ex  deltrfo  determine  rights  of  parties, 
when,  58  111.  263.  Joint  and  several  liability  in  tort,  72  111.  613.  Carriers 
of  passengers,  degree  of  care  required,  88  111.  614. 

"See  Gi-alena,  &c.,  R.  R.  Co.  ?'.  Farwood,  post  509  and  note. 
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Common  carriers  of  pa-^senofers  are  not  insurers  aerainst  all  injury  or  dam- 
a^p.  Nor  does  the  law  require  of  them  unreasonable  or  impracticable  vigi- 
lance. 

This  was  an  action  on  the  case  by  tlie  appellee  against  tlie 
aj)pcllants. 

The  declaration  contains  four  counts  snbstantially  alike,  in 
each  of  which  api)el]ee  alleged  that  appellants  were  proprietors 
of  a  coach,  and  running  the  same  from  Peoria  to  Springfield 
in  December,  1852,  and  that,  at  the  instance  and  request  of 
appelUvits,  a])pelleo  became  and  was  a  ]mssenger  in  said  coach, 
to  be  carried  from  Peoria  to  Springtieldfor  hire,  and  that,  on 
the  route,  for  want  of  ]H-oper  care  on  the  part  of  appellants, 
the  coach  was  overturned,  and  thereby  plaintiff  was  hurt. 

To  this  declaration  a])])ellants  pleaded  not  guilty. 

The  cause  was  tried  by  Hollister,  Judge,  and  a  jury,  at  the 
!N"ovember  term,  1854,  of  the  LaSalle  Court,  and  a  verdict  and 
judgment  against  the  appellants  for  ^3,604.50  damages. 

(Jn  the  trial,  ap]iellee  was  ]:erniitted,  by  the  decision  of  the 
Circuit  Court,  to  read  in  evidence  the  deposition  of  Andrew 
Pemiell,  when  tlie  witness  was  personally  present  in  court,  and 

api^ellants  excepted. 
[*407]         *The  eighth  interrogatory  and  answer  thereto  were 
as  follows  : 

""What  was  the  condition  of  said  stage  coach,  and,  particu- 
larly, state  whether  said  coach  was  safe  and  in  good  condition 
for  carrying  ]?assengers,  and,  if  not,  what  were  its  defects? 
Ans.  The  condition  of  the  coach  was  bad.  It  was  old,  much 
out  of  repair,  and  wholly  unfit  to  run  on  the  road  for  carrying 
passengers.  The  defects  are  fully  stated  in  my  answer  to  the 
sixth  interrogatory." 

Ai)pellants  objected  to  the  above  question  and  answer,  on 
the  ground  that  it  gave  merely  the  opinion  of  the  witness, 
and  not  mere  facts.  Objection  was  overruled,  and  evidence 
given. 

At  the  close  of  the  reading  of  Pennell's  deposition,  appel- 
lants claimed  the  right  to  put  Pennell  on  the  stand  and  cross- 
examine  him,  which  the  court  refused. 

Afterwards,  before  ap]iellee  closed  his  evidence,  appellants 
did  cross-exajuine  Peimell.  with  the  consent  of  appellee. 

Pennell,  in  his  deposition,  stated  in  substance,  that  he  re- 
sides at  Niles,  Michigan;  that  he  knew  the  ])arties  ;  that  in 
the  last  days  of  lA'ceniber,  1852,  he  was  driving  stage  for  ap- 
pellant?!,  wlio  were  tlie  proprietors  ;  that  appellee  was  a  pas- 
senger in  the  coach  he  drove,  and  that  the  coach  was  broken 
and  overturned  ;  that  the  cause  of  the  accident  was,  the  coach 
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was  old,  and  defective  in  this — the  transit  plate  was  out  of 
order  ;  that  plaintiff  was  a  passenger,  and  at  the  time  of  the 
accident,  was  riding  o-n  the  outside  with  the  driver,  and  that 
by  the  accident  plaintiff  was  induced  to  jump  off  and  hurt  his 
ankle  or  leg;  that  the  inside  passengers  were  not  hurt. 

"Wj^att,  a  passenger  in  coach  at  the  same  time,  testified  that 
it  occurred  on  the  trip  from  Peoria  to  Springfield  about  noon 
on  the  "Wednesday  after  the  last  Tuesday  of  December,  1852; 
the  ground  was  level,  jirettj  ground,  and  the  coach  was  going 
at  a  moderate  rate;  that  the  weather  was  very  cold — the 
ground  frozen  hard  the  night  before,  but  was  thawing  a  little 
at  noon  when  the  accident  occurred. 

Defendant  objecting,  the  court  permitted  witness  to  state, 
"  It  is  customary  for  passengers  to  ride  outside,"  and  de- 
fendant excepted. 

The  axletree  was  broken  near  the  middle. 

Defendants'  witness.  Dare,  testified  that  he  was,  at  that  time, 
the  agent  of  defendants  in  Springfield;  saw  Potter  immedi- 
ately after  Potter's  arriving  at  Springfield ;  that  Potter, 
speaking  of  the  accident,  said  it  was  a  clear  cold  day  ;  that  it 
was  an  unavoidable,  accident;  that  the  axle  tree  broke,  let  the 
coach  down,  and  that,  "had  he  remained  on  the  coach  as  he 
ought  to  have  done,  he  would  not  have  got  hurt ;"  "that  there 
was  no  person  to  blame." 

*Dare  further  testified  that  the  coach  to  which  the     [*408] 
accident  occurred  was  a  strong,  well  made  coach,  and 
in  good  condition. 

T.  L.  Dickey  and  W.  H.  L.  Wallace,  for  Appellants. 

E.  S.  Leland  and  B.  C.  Cook,  for  Appellee. 

Skinnek,  J.  This  was  an  action  on  the  case,  against  Frink, 
Sanger,  Walker  and  Parmerly,  as  common  carriers  of  passen- 
gers by  stage,  for  an  injury  to  the  plaintiff  while  a  passenger 
in  one  of  the  defendants'  coaches.  The  declaration,  in  various 
ways,  alleges  that  for  want  of  proper  care  on  the  part  of  the 
defendants,  the  coach  in  which  the  plaintiff  was  a  passenger, 
broke  and  overturned,  whereby  the  plaintiff  was  hurt  and 
wounded.  Yerdict  and  judgment  for  the  plaintiff  against  all 
of  the  defendants. 

On  the  trial  the  plaintiff  offered  to  read  in  evidence  the  dep- 
osition of  a  witness  taken  in  Michigan.  The  defendants  pro- 
duced the  witness  in  court,  and  objected  to  the  reading  of  the 
deposition,  for  the  reason  that  the  witness  was  in  court;  and 
the   court   overruled   the  objection.     The  deposition  having 
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l)een  taken  in  confonnity  with  tlie  law,  was  admissible  in  evi- 
dence, and  the  ]ilaintifl:  conid  not  he  deprived  using  it  by  the 
act  of  the  defendants.  They  had  had  an  opportunity  of  cross- 
examining  the  witness  when  the  deposition  was  taken.  If  they 
chose  they  could  have  called  the  witness  as  their  own  witness, 
and  examined  him  generally,  as  well  as  touching  the  matters 
to  which  he  had  testilied  in  his  deposition.  Beyond  this  they 
could  not  go.  Bradh/ y.*GeiseJman,  decided  at  the  present 
term  of  this  court;  Phenix  v.  Baldwin,  14  Wend.  62. 

Tlie  defendants  objected  to  the  eighth  interrogatory  of  this 
deposition,  and  to  the  answer  thereto.  There  is  no  merit  in 
the  ol)jectir)n.  The  witness  was  the  driver  employed  by  the 
defendants,  and  he  is  asked  what  was  the  condition  of  the 
coach,  whether  it  was  safe  and  in  good  condition,  and  if  not, 
what  were  its  defects?  He  answers  that  it  was  bad,  old,  out 
of  rejiair,  unlit  to  run,  and  refers  to  his  answer  to  the  sixth 
interrogatory  for  statement  of  the  particular  defects.  There 
is  nothing  asked  or  answered,  about  which  men  of  ordinary 
knowledge  and  experience  would  not  be  competent  to  judge, 
with  greater  or  less  accuracy ;  nor  is  any  question  of  scienf-e 
or  skill  raised,  requiring  the  interposition  of  an  expert  for 
solution.  Ward  v.  Salishury,  VI  111.  370.  But,  if  it  were 
otherwise,  the  defendants'  employee  in  the  business  of  stage 
driving,  as  against  them,  would  be  presumed  to  possess  the  req- 
uisite skill  to  judge  of  the  condition  of  the  stage  coach,  and 
of  its  fitness  for  use.  The  objection  to  proof  by 
[*409]  plaintiff,  that  it  was  customary  on  the  line  *for  pas- 
sengers to  ride  on  the  outside  of  coaches,  is  equally 
meritless. 

The  court  refused  the  following  six  instructions  asked  for 
by  defendants : 

"  If  the  jury  believe  from  the  evidence  that  the  cause  of 
the  accident  which  occasioned  the  plaintiff's  injury  was  the 
breaking  of  the  axletree  of  the  defendants'  coach  from  frost, 
and  not  from  any  defect  in  the  axletree,  then  they  should  find 
for  the  defendants." 

"If  the  jury  believe  from  the  evidence  that  the  cause  of 
tlie  accident  whicir  occasioned  the  plaintiff's  injury  was  the 
breaking  of  the  axletree  of  the  coach  from  frost,  and  not 
from  any  defect  in  the  coach,  or  in  the  axletree,  then,  whether 
the  coach  was  old  and  defective  or  not,  they  should  find  for 
the  defendants." 

"  If  the  jury  believe  from  the  evidence  that  it  is  equally  as 
probable  that  the  axletree  broke  from  the  effect  of  the  frost 
as  from  any  defect  in  the  coach  or  in  the  axletree,  then  the 
jury  sliould  find  for  the  defendants." 
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"  If  the  jury  believe  from  tlie  evidence  tliat  the  plaintiff's 
injury  resulted  from  sliding,  or  jumping,  from  the  outside  of 
the  coach,  before  the  same  upset,  and  not  from  the  upsetting 
of  the  coach,  then  the  jury  should  hnd  for  the  defendants." 

"  Whether  the  plaintiff  would  be  justified,  or  not,  in  jump- 
ing or  sliding  from  the  coach,  in  order  to  avoid  a  greater  ap- 
prehended peril  that  might  result  to  him  from  awaiting  the 
upsetting  of  the  coach,  yet,  inasmuch  as  that  state  of  facts  is 
not  alleged  in  the  declaration,  the  plaintiff  cannot  recover, 
even  although  the  above  state  of  facts  may  be  true." 

"  Unless  the  jury  believe  from  the  evidence  that  all  the  de- 
fendants, Frink,  Sanger,  Walker  and  Parmerly,  were  joint 
owners  of  the  coach  in  which  the  plaintiff  was  a  passenger,  at 
the  time  of  the  accident,  they  cannot  find  for  the  plaintiff." 

The  court  instructed  the  jury,  on  the  part  of  plaintiff,  that, 

"  If  the  coach  might  have  been  constructed  in  a  manner 
that  would  have  obviated  all  danger  from  frost,  and  still  have 
been  suitable  for  the  business  of  carrying  passengers  ;  or  if 
the  defendants,  by  housing  or  taking  the  utmost  care  of  their 
coach,  when  it  was  not  running,  could  have  prevented  the 
action  of  the  frost,  then,  even  if  the  axletree  did  break  from 
frost,  that  would  not  constitute  a  defence." 

The  first,  second  and  third  of  these  instructions  suppose  the 
law  to  be,  that  if  the  injury  arose  from  the  breaking  of  the 
axle,  and  that  frost  was  the  cause  of  the  axle  breaking,  the 
defendants  are  without  fault,  and,  therefore,  not  liable.  It 
does  not  follow  that,  because  the  axle  broke  from  frost,  the  de- 
fendants were  not  in  fault.  It  is  the  duty  of  connnon 
carriers  of  *passengers  to  do  all  that  human  care,  vig-  [*4:10] 
ilance  and  foresight  can,  under  the  circumstances,  and 
in  view  of  the  character  of  the  mode  of  conveyance  adopted, 
reasonably,  to  guard  against  and  prevent  accidents,  and  conse- 
quent injury  to  passengers.  They  are  held  to  strict  care  and 
vigilance  in  providing  and  operating  their  respective  modes 
of  conveyance,  and  are  liable  for  the  consequences  of  slight 
neglect  or  want  of  care.  The  law  imposes  upon  them  a  duty 
safely  to  carry  those  who  take  passage  with  them,  so  far  as  by 
human  agency,  in  view  of  the  particular  mode  adopted,  and 
all  attending  circumstances,  is  reasonably  practicable.  2  Kent's 
Com.  600  ;  Angell  on  Carriers,  chapter  11 ;  Stokes  v.  Saltoii- 
stall,  13  Peters  181  ;  McKinney  v.  Neil^  1  McLean  540 ; 
Manny  v.   Talmadge,  2  McLean  157. 

Frost  may  have  been  the  innnediate  cause  of  the  accident, 
and  yet  the  accident  might  have  been  avoided  by  the  exercise 
of  that  care  and  vigilance  incumbent  upon  the  defendants.  If, 
for  instance,  the  axle  was  composed  of  material  peculiarly  sub- 
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ject  to  the  action  of  frost,  and  the  coacli  was  used  at  a  time, 
in  a  manner,  or  nnder  circumstances  likely  to  produce  a  break- 
ing of  the  axle,  and  without  resort  to  such  preventive  meas- 
ures as  were  practicable,  and  reasonably  accessible ;  or,  if  the 
cold  was  severe,  and  the  coach  had  been  unnecessarily  exposed 
to  the  action  of  the  frost,  and  such  exposure  increased  the 
daiiicor  arising  from  such  cause  ;  or,  if  the  defendants  knew, 
or  miirht  have  known,  by  the  exercise  of  extraordinary  care  and 
attention,  the  danger  of  using  the  coach  in  the  manner  and 
under  the  circumstance-^  used,  and  this  danger  could  have  been, 
by  strict  vigilance,  avoided,  the  defendants  would,  upon  the 
principle  stilted,  be  in  fault,  and  liable.  All  the  facts  being 
admitted  supposed  by  these  instructions,  yet  the  defendants 
may  not  have  been  without  fault. 

The  fourth  and  tifth  of  these  instructions  assume,  that  under 
the  allegations  of  the  declaration  the  j^laintiff  cannot  recover, 
if,  before  the  actual  overturning  of  the  coach,  by  sliding  or 
jumj)ing  therefrom,  although  to  avoid  a  greater  apparent  peril, 
the  j)]aintiff  received  the  injury.  The  declaration  alleges  that 
the  fore  axle  of  the  coach  broke  down,  and  the  coach  over- 
turned while  running,  and  that  thereby  the  plaintiff  was  hurt 
and  wounded.  The  evidence  shows  that  the  plaintiff  was 
riding  on  the  outside  of  the  coach  with  the  driver  ;  that  the 
axle  broke  in  the  center,  letting  the  coach  down  and  upsetting 
it;  that  the  plaintiff, at  the  time  of  the  accident,  or  before  the 
coach  upset,  jumped  or  slid  from  his  seat  to  the  ground ;  and 
that  the  passengers  inside  the  coach  were  not  injured.  It  is 
wholly  innnaterial  whether  the  plaintiff  was  injured  by  the 
upyetting  of  tlie  coach,  or  whether  the  axle  having  broke  and 
the  i>laintitf  thereby  having  been  put  in  actual  peril,  to 
[*411]  avoid  injury,  in  the  *excrcise  of  ordinary  discretion, 
jumi)ed  to  the  ground,  and  in  so  jumping  received 
the  injury.  Passengers  have  a  right,  the  best  they  may,  to 
extricate  themselves  from  peril,  the  fault  of  the  carrier;  and 
if  in  obeying  the  dictates  of  their  nature,  and  without  such 
raslmess  as  the  cireumst;\nces  would  not  reasonably  excuse, 
they  meet  an  unlooked-for  injury,  the  carrier  is  still  liable,  for 
tlie  injury  is  the  result  of  his  wrong.  The  breaking  of  the 
axle  in  this  case  was  the  direct  and  proximate  cause  of  the 
injury,  and  a  part  of  the  accident  out  of  which  it  arose. 
Tlic  fact  that  tlie  ]>laintiff  was  riding  on  the  seat  with  the 
driver,  makes  no  difference.  It  is  not" pretended  that  the  con- 
duct of  the  plaintiff  ])roduced,  or  contributed  to  produce,  the 
accident,  of  which  the  injury  was  the  consequence  ;  and  unless 
it  did,  't  is  n..t  a  case  of  injury  resulting  from  the  plaintiff's 
wrongful  act,  or  the  concurring  wrong  of  both  parties. 
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He  was  so  riding  by  the  pennission  of  the  defendants,  and 
altiioiigh  the  danger  of  injury  in  case  of  accident  was  thereby 
increased,  tliis  would  not  exonerate  the  defendants  from  lia- 
bihty  for  their  negligence.  McKhuiey  v.  JVeil,  1  McLean 
540  ;  Owners  of  Stearnhjat  Farmer  v.  HcCraw,  26  Ala- 
bama R. 

The  sixth  of  these  instructions  assumes  that  to  maintain  the 
action,  the  plaintiff  m^^st  prove  that  all  the  defendants  were 
joint  owners  of  the  stage  line.  This  is  not  the  law.  The  dec- 
laration is  founded  upon  the  common  law  regulating  common 
carriers;  and  this  law  imposes  a  duty  upon  thehi  by  reason  of 
their  calling,  from  considerations  of  public  policy,  and  without 
regard  to  contract.  It  is  true,  that  the  law  presumes  or  im- 
plies from  the  fact  of  receiving,  as  common  carriers,  the  pas- 
senger to  carry  for  hire,  a  contract.  But  the  plain titf  had  his  elec- 
tion to  sue  in  assumpsit,  declaring  ujDon  the  contract,  express 
or  implied,  or  in  case,  for  tort,  declaring  upon  the  breach  of 
duty  imposed  by  the  law.  He  chose  the  latter,  and  was  not 
compelled  to  maintain  his  action,  to  prove  all  guilty,  or  the 
alleged  relation  of  all  the  defendants  to  each  other. 

H  the  defendants  were  joint  owners  of  the  stage  line,  and 
the  accident  and  injury  arose  from  the  fault  of  either  of  them 
01"  their  servants,  each  and  all  were  guilty.  If  but  a  portion 
of  them  were  proprietors  of  the  line,  then  such  proprietors, 
and  each  of  them,  were  guilty,  if  the  accident  and  injury  arose 
from  the  fault  of  any  of  them  or  of  their  servants.  It  is 
urged  that,  as  the  declaration  alleges,  that  all  of  the  defendants 
were  joint  proprietors;  unless  this  be  proved,  the  allegata  and 
iwobata  do  not  correspond,  and  the  plaintiff  must  therefore 
fail.  This  would  be  true  were  the  contract  declared  on,  or 
were  it  the  substance  of  the  cause  of  action;  but  is  not  true 
wdien  the  action  is  in  form  ex  delicto,  and  founded 
solely  on  a  breach  of  ^the  common  law  duty  of  com-  [*412] 
mon  carriers.  In  case,  generally,  the  plaintiff  may 
recover  against  so  many  as  he  proves  guilty  of  the  alleged 
wrong,  although  he  may  have  alleged  the  wrong  to  have  been 
committed  jointly  by  all  of  them,  if,  indeed,  in  Cf)ntempla- 
tion  of  law  the  wrong  can  jointly  be  committed.  There  is  a 
class  of  cases  arising  out  of  contract,  where,  by  reason  of 
the  contract,  the  law  raises  a  duty,  for  the  breach  of  which 
duty  an  action  on  the  case  may  be  maintained ;  and  in  such 
cases  the  contract  being  the  basis  and  gravamen  of  the  suit, 
must  be  alleged  and  proved.  Where,  too,  from  the  facts  the 
duty  arises,  and  there  is  also  a  contract  which  is  alleged  and 
made  the  substance  and  gist  of  the  cause  of  action,  although 
the  action  be  case,  it  being  substantially  founded  upon  contract, 
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the  rights  of  the  parties  will  be  governed  by  the  law  of  con- 
tract. 

But  when  the  gist  of  the  action  is  a  breach  of  duty  and  not 
of  contract,  and  the  ctnitract  is  not  alleged  as  the  cause  of 
action,  and  when,  from  the  facts  alleged,  the  law  raises  the 
duty  by  reason  of  the  calling  of  the  defendant — as  in  case  of 
innkee'i'ers  and  common  carriers — and  the  breach  of  duty  is 
solely  counted  ujion,  the  rules  applying  to  actions  ex  delicto 
determine  the  rights  of  the  parties.  1  Chitty's  PI.  87,  88 ; 
W/'ight  V.  Gear,  6  Vermont  151;  Bank  of  Orange  v.  Bmwn 
et  al.,  3  Wendell  158;  0  Watts  47  ;  Brciherton  v.  Wood,  3  B. 
and  Bing.  51-;  McCall  v.  Forsyth,  4  Watts  and  Serg.  179;  19 
Wend.  534 ;  Angell  on  Carriers,  Sees.  422  to  429. 

The  instruction  given  by  the  court  for  the  plaintijff  was 
doubtless  intended  as  a  qualification  of  instructions  given  for 
the  defendants,  but  in  any  light  was  calculated  to  mislead  the 
jury,  and  if  held  to  be  the  law,  would  extend  the  liability  of 
cc»mmon  carriers  of  jiassengers  to  a  most  unreasonable  point. 
Cunnnon  carriers  of  passengers  are  not  insurers  against  all  in- 
jury or  damage. 

Although  the  law  requires  the  highest  degree  of  care  on 
the  i^art  of  tlie  defendants,  and  holds  them  liable  for  slight 
negligence,  it  does  not  require  of  them  unreasonable  or  im- 
inacticable  vigilance.  The  language  of  the  law  must  be  viewed 
in  a  ])racticable  and  connnon  sense  hght,  and  so  applied  in  the  ad- 
ministration of  justice.  What  is  reasonable  and  practicable 
under  one  condition  of  things,  may  not  be  under  another. 
What  in  one  case  would"  be  accessible,  and  facilitate  the  con- 
venience and  safety  of  travel,  in  another  and  under  ditferent 
circumstances  might  be  inaccessible,  and  destructive  of  the 
])articular  enterprise.  The  axle  might  liave  been  constructed 
of  wood,  or  other  material  than  iron,  and  have  been,  ])erhaps, 
suitable  to  the  business,  which  frost  would  not  affect,  and  yet, 
upon  the  whole,  not  have  l)een  as  safe,  or  lit  for  the 
[*413]  particular  use.  The  housing  *of  the  coach  might, 
from  the  condition  of  the  country,  have  been  imprac- 
tical )le. 

If  tlie  same  acts  of  care  and  precaution  practicable  in  the 
most  populous  countries  and  under  the  most  favorable  circum- 
stances were  re(piii-ed  to  till  the  measure  of  the  law,  under  a 
<'onilition  of  things  entirely  ditferent  existing  in  a  new  country, 
the  ellVct  would  be  to  discourage  enterj)rises  of  the  character 
in  (juestion,  and  to  lessen  the  facilities  for  public  travel  of  tli(3 
]('ople  of  tlie  newer  i)ortionsof  our  country.  The  law  is  not 
designed  to  work  sucli  a  result.  The  true  question  for  inquiry 
was :  would  a  person  of  extraordinary  prudence  and  caution, 
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intending  to  afford  the  greatest  secnrity  to  passengers,  and  at 
the  same  time  afford  reasonable  facihties  to  travel,  under  all 
the  circumstances,  have  acted  differently  ?  It  is  impossible,  by 
the  use  of  language  to  define  negligence  m  fact,  applicable 
alike  to  all  circumstances  and  conditions  of  things ;  and  all 
that  can  be  done  in  determining  in  any  given  case,  Avhetlier  there  is 
or  is  not  negligence,  is,  in  view  of  all  the  surrounding  facts,  the 
nature  of  the  means  employed  and  the  character  of  the  enter- 
prise, by  the  exercise  of  the  reason  to  form  a  judgment  as  to 
whether  it  does  or  does  not  exist.  Beers  v.  Housatomc  liail- 
road  Company,  19  Conn.  R.  566. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Adamsoist  Newkikk,  Plaintiff  in  Error,  v.  Jesse  Dal- 
TOJsr  ET  AL.,  Defendants  in  Error. 

Agreed  Case  from  Cook. 

Stolen  property — Trover. — Trover  against  a  purchase]-  will  lie  for 
the  recovery  of  stolen  property,  vrithout  a  prosecution  or  conviction  of  the 
thief. 

Markets  overt. — Market s  overt ,  as  known  to  the  common  law,  making 
distinctions  in  the  sale  of  stolen  property,  are  not  recognized  in  this  State. 

This  case  was  submitted  upon  the  following  agreed  state 
of  facts: 

This  was  an  action  of  trover  for  a  hors'e  and  a  cutter,  stolen 
by  a  third  party,  and  purchased  by  the  defendants  of  the  sup- 
posed thief. 

On  the  evening  of  the  fifteenth  day  of  February,  1855,  the 
said  property,  and  also  a  buffalo  robe  and  harness,  were  stolen 
from  the  plaintiff,  in  the  city  of  Chicago,  and  two  or  three 
days  afterwards  the  supposed  thief  sold  the  same  to 
the  defendants,  *who  were  copartners,  at  their  place  of  pi:14] 
business  in  Valparaiso,  in  the  State  of  Indiana, 

There  was  evidence  at  the  time,  tending  to  sIioav  that  the 
conduct  of  the  person  wdio  offered  said  ]jro]ierty  for  sale,  at 
the  time  of  the  sale,  was  such  as  to  excite  suspicions  in  the 
minds  of  the  defendants,  that  he  had  not  lionestly  come  into 
the  possession  of  said  property,  and  that  he  had  bought  it  with 
bogus  money,  or  stolen  it. 

On  the  nineteenth  day  of  February,  1S55,  the  plaintitf  made 
a  demand  of  his  said  property,  of  tlie  defendants  at  their  said 
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])lac'e  of  business,  and  the  defendants  delivered  up  the  buffalo 
robe  and  the  harness,  but  did  not  deliver  the  horse  and  cutter,  al- 
le^nng  that  tlie  horse  and  cutter  were  not  then  in  their  posses- 
sion. 

At  the  trial  the  jilaintiff  introduced  evidence  tending  to 
show  that  the  defendants  had  sent  said  horse  away  by  one  of 
their  workmen,  or  some  person  in  their  employ,  to  get  him 
out  of  the  way  of  the  owner,  with  directions  to  sell ;  but  there 
was  no  evidence  whether  or  not  the  horse  had  been  sold  at  the 
time  the  ]»laintiff  made  the  demand. 

There  was  also  evidence  at  the  trial,  that  the  ]")laintiff  sus- 
l)ected  that  the  thief  was,  after  the  ])laintiff  made  his  demand 
afuresaid,  in  the  city  of  Chicago,  and  that  the  plaintiff"  had  his 
suspicions  excited  from  the  description  which  tlie  defendants 
gave  to  the  ])laintiff"  of  the  supposed  thief ;  and  thereupon  the 
plaintiff  notified  the  defendants  of  his  said  suspicions,  and 
re(|uested  them  to  come  to  Chicago  to  identify  him,  and  offer- 
ing to  pay  the  expenses  of  their  journey.  One  of  the  defend- 
ants came  to  Chicago,  and  a  police  officer  was  employed  to 
arrest  the  supposed  thief;  but  the  person  suspected  by  the 
l>laintitt"  was  not  identified  by  the  defendant,  as  the  person  of 
whom  he  had  purchased  said  ]Droperty,  and  no  further  pro- 
ceedings were  had.  The  thief  has  never  been  discovered  or 
j>rosecuted. 

Upon  this  state  of  facts,  the  question  of  law  submitted  is, 
can  this  action  be  maintained? 

The  case  was  tried  before  Manierre,  Judge,  and  a  jury  ;  but 
after  the  evidence  was  all  in,  the  case  was,  by  consent  of  the 
jiarties,  ttiken  from  the  jury  and  submitted  to  the  judge,  re- 
serving all  rights. 

The  court  sustained  the  ]ilaintiff's  case,  and  gave  judgment 
for  the  plaintilf  ;  which  decision  of  the  court  the  defendants 
assign  for  error, 

Wilkinson,  Dow  and  Pearson,  for  Plaintiff. 

Wiggins,  Meech  and  Coventry,  for  Defendants. 

[*415]  *ScATES,  C.  J.  It  is  difficult  to  discover  upon  wdiat 
ground  a  defence  can  be  jilaccd  by  the  ]nirchaser  of 
pfolcn  property,  under  the  <Uth  section  of  the  criminal  code, 
(Ilev.  Stat.  1845,  p.  IC.I,)  which  ))rovides  tliat  "all  property  ob- 
tained by  larceny,  robbery  or  burglary,  shall  be  restored  to  the 
owner,  and  no  sale,  whether  in  good  faithon  the  partof  the  pur- 
cliaserornot,  shall  divest  theowner  of  the  light  to  such  ])roperty. 
Such    owner   may    maintain  his  action,  not  only  against   tlie 
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felon,  but  against  any  person  in  whose  possession  he  may  find 
the  same."  The  objection  urged  is,  that  before  defendant  can 
sue,  he  must  prosecute  and  convict  the  thief,  or  do  all  in  his 
power  for  his  discovery,  apprehension  and  conviction.  This 
has  been  so  held  in  some  cases  in  England,  and  may  have 
some  application  to  cases  where  the  stolen  property  has  been 
sold  in  market  overt,  as  known  to  the  laws  of  England.  "But 
that  kind  of  markets  is  unknown  with  us,  and  the  general  rule 
is  otherwise  in  England.  1  Yeates  E,  478  ;  5  Serg.  and  Rawle 
E.  130  ;  8  Cow.  E.  241.  Trover  will  lie  against  the  purchaser 
of  the  property  without  a  prosecution  or  conviction  of  the  thief. 
W/i'ite  V.  Spettigue,  13  Mees.  and  Welsh.  E.  606 ;  (S.  C.  1 
Carr  and  Kirwan,  673  ;  47  Eng.  C.  L.  E.  674.)  Feerw.  Hum- 
phrey, 4  Nevill  and  Mann.  430,"(S.  C.  2  Adol.  and  Ellis  E.  495,) 
was  overruled  in  the  above  case  of  White  v.  Spettiguei  and 
the  doctrine  will  only  ap]:)ly,  as  I  have  said,  to  sales  in  markets 
overt.  2  Black.  Com.  449.  This  was  by  Statute  21  Hen.  YIII, 
C.  11,  and  which  was  also  adopted  in  Virginia.  See  2  Kent 
Com.  324,  and  note  a  /  Harwood  v.  Smith.  2  Tenn.  E.  750. 
This  would  seem  to  be  so  in  Kentucky.  1  Dana  E.  195.  But 
for  the  contrary  doctrine,  see  2  Kent  Com.  324-5,  and  notes, 
with  authorities  referred  to.  Marsh  v.  Keating,  1  Bingh.  N. 
C.  198 ;  Stone  et  al.  v.  Marsh  et  al.,  6  Barn,  and  Cress.  E.  55  ; 
Danee  v.  Baldwin,  8  Mass.  E.  518  ;  Hoffman  etal.  v.  Carow,  22 
Wend.  E.  285  ;  Pettingill  v.  Rideout,  6  N.  Hamp.  E.  454. 
And  this  doctrine  would  seem  to  be  applicable  to  some  cases  of 
gross  frauds,  as  was  held  in  Salters  et  al.  v.  Everett,  20  Wend. 
E.  267;  Tamplin  <&  Co.  v.  Addi/,  Sheriff,  in  C.  P.,  1826,  in 
note  to  Moiory  et  al.  v.  Walsh,  8  Cow.  E.  239.  The  two  cases 
deny  the  right  of  a  l)07ia  fide  creditor  of  the  fraudulent  pur- 
chaser to  levy  on  and  retain  the  goods  against  the  vendor. 

So  may  the  bailor  recover  of  the  purchaser  of  his  bailee. 
Roland  v.  Grundy,  5  Ohio  E.  202  ;  Doty  v.  Hawhins,  6  N. 
Hamp.  E.  247  ;  Hyde  v.  Is'ohle  etal.,  13  N.  Hamp.  E.  494.  In 
Foster  Y.Tucker  et  al.,  3  Maine  E.  458,  the  supposed  thief  was 
sued  in  assumpsit,  and  the  statute  of  limitations  was  pleaded. 
A  conviction  of  the  thief  was  held  to  be  necessary  to  sustain 
trover,  and  that  assumpsit  would  not  lie.  The  same 
was  held  in  '^Boody  v.  Keating,  4  Maine  E.  164,  in  [*416] 
trover,  though  there  the  defendant  had  been  con- 
victed. 

But  we  do  not  conceive  there  can  be  any  doubt  about  the 
general  rule  establishing  the  right  to  sue  without  prosecution 
or  conviction,  where  the  goods  were  sold  out  of  a  market 
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overt,  Avliich  we  have  not  here,  as  known  to  the  common  law; 
and  if  there  were  snch  markets,  tlie  statute  would  repeal  the 

common  kiw  in  this  respect. 

Judgment  affirmed. 


Samuel  Dimon,   Plaintiff  in  Error,   v.  The  People, 
Defendant  in  Error. 

Error  to  Peoria. 

IXDICTMKXT  FOR  OBSTRUCTING  HIGHWAY — TrIAL— HoW   EXISTENCE    OP 

niGinvAV  MAY  HK  SHOWN.— Oil  the  trial  of  an  indictment  for  obstructing  a 
highway,  the  existence  of  the  highway  may  be  proved  by  prescription  from 
user.  And  imless  it  is  assmned  by  the  pleadings,  documentary  proof  of  the 
location  of  tlie  highwav,  is  not  indispensable. 

A  highway  mav  be  legally  laid  out  and  established  by  public  use.  and  rec- 
ognition of  it  by  the  proper  authorities,  and  by  acquiescence;  and  this  with- 
out regjird  to  governmental  or  individual  ownership  of  the  land  across 
which  the  road  runs. 

Copy  of  indictment : 

"  Of  the  September  term  of  the  Peoria  County  Circuit  Court  in  the  year  of 
our  Lord  1853. 
"  The  grand  jurors  chosen,  selected  and  sworn,  in  and  for  the  county 
of  Peoria  aforesaitf,  in  the  name  and  by  the  authority  of  the  people  of  the 
State  of  Illinois,  on  their  oaths,  present,  that  Samuel  Dimon,  late  of  the 
county  of  Peoria  aforesaid,  on  the  thirteenth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-three,  at  and  within  the  county 
of  Peoria  aforesaid,  in  and  across  a  public  road  leading  from  the  city  of 
Peoria  and  county  of  Peoria  aforesaid,  to  the  city  of  Knoxville,  in  the  county 
of  Knox,  and  State  of  Illinois,  on  the  north-west  quarter  of  section  ten,  in 
township  nine  north  of  the  biise  line,  and  range  seven  east  of  the  fourth 
principal  meridian,  then  and  there  did  unlawfully,  with  force  and  arms, 
erect  and  build  a  fence,  thereby  tlien  and  there  obstructing  the  said  public 
road,  and  then  and  there  by  said  fence  and  obstruction,  rendering  the  said 
public  road  inconvenient  to  pass,  contrary  to  the  form  of  the  statute  in  such 
aise  made  and  providivl,  and  agtiinst  the  peace  and  dignity  of  the  same 
people  of  the  State  of  Illinois. 

E.  G.  JOHNSON,  State's  Attorney." 

Pica,  not  ijuilty. 

The  following  evidence  was  offered  on  the  trial: 

i.tUm  Victor  I/,  called  hy  People,  stated  that  for  the  last  nine 

C'itkd:  Dedication,  what  creates,  H8  III.  888;  59  111.  20L  Description  of 
road,  name  not  essential,  27  III.  419.  Validity  of  highway,  20111.188. 
KstopjK'l  \i\  acquiescence,  17  111.  870.  What  is  evidence  of  dedication,  G4 
III.  95;  65"m.  480. 
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years  lie  had  known  a  road  to  be  traveled  across  tlie  IS^.  W.  qr. 
Sec.  10,  9  'N.  7  E.,  4  p.  m.  Said  road  continued  on  west  to 
Brinifield  and  Knoxville,  and  east  to  Peoria ;  that 
there  were  *several  traveled  tracks  across  the  quarter  [*41Y] 
section,  but  one  was  more  traveled  than  the  others 
and  was  the  main  traveled  track  ;  that  there  is  now  a  fence 
across  said  main  track.  It  was  put  there  sometime  in  April  or 
May  last.  Dimon  told  him  he  was  going  to  build  a  fence 
there,  but  he  did  not  know  who  put  it  there  ;  Dimon  lived 
on  the  land  inclosed  by  the  fence  ;  that  as  supervisor  he 
had  worked  on  the  road  about  two  miles  east,  and  — ■  miles  west 
of  this  land,  near  ten  years  since.  No  work  had  been 
done  on   this   quarter  ;  it  was    prairie   land,  it  needed  none. 

Henry  MeFadden  stated  that  lie  surveyed  a  road  across  the 
quarter  section  on  which  defendant  lives,  (N.  W.  10,  9  ]^.,  T 
E.,)  in  1850.  There  was  at  that  time,  a  main  traveled  track 
there ;  the  road  I  surveyed  run  diagonally  across  this  main 
traveled  track,  at  east  side  of  the  land  ;  the  traveled  track  was 
eight  to  twelve  rods  north  of  the  road  I  surveyed ;  that  there 
was  several  traveled  tracks  on  the  quarter  section,  one  more 
traveled  than  the  others. 

Matthew  Craig  testified  that  he  had  known  a  traveled  road 
over  said  land  seventeen  years,  running  rather  east  and  west ; 
that  there  was  one  main  track,  and  others  not  so  much  trav- 
eled ;  that  a  fence  had  been  built  across  said  main  track  which, 
at  the  east  line  of  the  quarter,  diverts  the  travel  from  two  to 
four  rods  from  said  main  track.  (To  all  the  evidence  offered 
to  prove  the  existence  of  a  public  highway,  by  testimony,  that 
it  had  been  used  and  traveled  as  such,  the  defendant  objected 
when  the  same  was  offered.)  The  court  overruled  the  objec- 
tion and  admitted  the  evidence. 

Here  the  people  rested,  and  stated  that  they  had  closed 
their  evidence  in  chief. 

The  defendant  then  called  Charles  Kettelle,  who  testified 
that  he  was  clerk  of  the  county  court;  that  he  had  made 
thorough  examination  of  the  records  and  files  in  his  office, 
where  the  records  and  files  relating  to  roads  are  kept,  and  that, 
upon  such  examination,  he  could  not  find  the  record  of  any 
road  leading  from  the  city  of  Peoria  to  the  city  of  Knoxville, 
and  that  he  believed  no  road  of  that  description,  or  title,  had 
ever  been  laid  out  and  established. 

Thomas  JV.  Wells,  defendant's  witness,  testified,  he  had 
known  land  on  which  defendant  lived  several  years  ;  there  had 
been  several  traveled  tracks  across  the  same,  extending  over 
fourteen  or  fifteen  rods  in  width  ;  some  traveled  more,  some 
less,  depending  much  on  the  season  of  the  year,  weather,  &c. 
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Fence  is  from  two  to  four  rods  from  one  of  the  traveled  tracks. 
Iload.  as  now  traveled,  is  a  better  road  and  on  better  gi-ound 
than  the  old  track. 

Zevi  WUliamson,  defendant's  witness,  testified  that 

[*418]     there  were  *a  good  many  tracks  traveled  across  the 

]and — conld  not  say  how  many  ;  that  at  the  east  end 

or  side  of  the  quarter,  the  fence  stands  nearly  in  the  middle 

of  one  of  the  main  traveled  tracks. 

Defendant  then  offered  to  prove  that  the  K  W.  qr.  Sec.  10, 
0  N.,  7  E.,  in  Peoria  county,  was  patented  by  the  United 
States  to  Zera  King,  on  the  ioth  January,  1818;  that  on  the 
tilth  November,  1818,  Zera  King  conveyed  the  same  to  Nor- 
man Nicholson;  that  on  the  15th  July.  1824,  Nicholson  con- 
veyed the  same  to  Jacob  B.  Farr  and  that  on  the  30th  July, 
18*49,  Jacob  B.  Farr  conveyed  the  same  to  Nancy  Dimon,  who 
was  then  and  still  is  the  wife  of  the  defendant,  and  that  during 
all  the  time  said  road  was  used  and  traveled  as  a  road  or  high- 
way, said  King,  Nicholson  and  Farr  were  non-residents  of  the 
State  of  Illinois,  and  that  they,  nor  either  of  them,  had  ever 
received  any  compensation,  or  damages,  for  the  using,  occupy- 
ing said  land  for  the  purposes  of  a  road  or  highway.  Evidence 
excluded,  and  exception  taken. 

The  people  then  offered  in  evidence,  for  the  purpose  of  re- 
butting the  evidence  of  the  defendant,  a  petition  which,  among 
others,  was  signed  by  defendant,  for  the  appointment  of  view- 
ers, rej)ort  plat  and  survey,  and  order  of  the  County  Com- 
missioners' Court  of  Peoria  county,  establishing  a  regular 
legal  surveyed  highway  '-'■from  the  foot  of  the  Muff  opposite 
the  head  of  Main  street,  in  the  town  of  Peoria,  hy  way  of 
Kickapoo  toion  to  the  town  of  Chai'leston,  in  said  county,''^ 
wliich  said  road,  as  surveyed  and  established,  passed  nearly 
east  and  west  across  said  quarter  section  before  described.  Es- 
tablished April  15,  1842. 

For  the  same  ])urpose  of  rebutting  the  defendant's  evidence, 
the  ]ieople  called  George  C.  MeFadden,  who  testified  that  on 
the  It'th  of  April,  1842,  he  surve^^ed  said  last  mentioned  road 
over  said  land;  tliat  the  west  line  of  the  surveyed  and  traveled 
track  are  nearly  tlie  same  place,  but  he  did  not  know  certain ; 
tliat  the  residue  of  the  surveyed  road  and  traveled  track,  were 
not  the  same  ;  that  the  traveled  track  was  generally  south  of 
tlic  surveyed  road. 

Henry  McFadden,  called  for  same  purpose,  testified  that 
the  r<»ad  he  surveyed  over  the  said  land,  crossed  the  traveled 
track  over  the  same,  nearer  to  the  east  than  the  west  line;  tliat 
tiie  fence  built  on  the  land  crossed  both  the  surveyed  road  and 
traveled  track,  whether  at  the  same  place  he  could  not  state. 
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Jeremiah  Broion,  called  for  same  purpose,  rebiitting,  stated, 
lie  was  present  when  Henry  McFadden  surveyed  said  road,  and 
that  the  fence  on  said  land  crossed  the  traveled  track,  and  also 
the  line  of  the  surveyed  road,  whether  at  one  and  the  same 
place  he  could  not  distinctly  state. 

Jacob  Wells^   called  for  same  purpose,  rehuUing, 
testified  that  *the  fence  on  said  land  crossed  both  the     [*419] 
traveled  track  and  the  surveyed  road  at  the  same 
place. 

This  evidence  was  objected  to,  but  it  was  admitted  as  rebut- 
ting evidence  only. 

People  again  closed  their  testimony. 

Defendant  then  offered  to  prove  that  at  the  time  said  sur- 
veyed road  was  laid  out  and  established  over  said  quarter 
section  of  land,  the  land  was  owned  by  Jacob  B.  Farr,  who 
was  a  citizen  and  resident  of  the  State  of  New  York,  and  had 
no  notice  of  any  proceedings  in  re^ation  to  the  location  or 
establishment  of  said  road,  and  that  no  damages  whatever 
were  ever  assessed  or  paid,  upon,  or  before  or  after  the  loca- 
tion or  establishment  of  the  said  road  over  said  land,  nor  no 
compensation  whatever  was  ever  paid  for  locating  or  establish- 
ing said  road  over  the  same  ;  also,  that  on  the  30th  July, 
184:9,  said  Jacob  Farr  by  deed  conveyed  the  said  land  to 
Nancy  Dimon,  the  wife  of  the  defendant,  and  that  she  is 
still  the  owner  of  the  said  land  under  said  conveyance. 

The  evidence  was  excluded,  and  defendant  excepted. 

The  following  instructions  given-  at  the  request  of  the 
people  are  objected  to: 

"If  the  jury  believe  from  the  evidence,  that  defendant  did 
fence  up  and  obstruct  a  public  road  at  the  place  alleged  in 
the  indictment,  so  as  to  prevent  passing  on  the  same,  and  that 
said  road  so  obstructed  at  any  place  or  part  of  the  obstruction, 
was  a  legal  public  road,  they  will  find  the  defendant  guilty, 
whether  there  may  be  another  track  in  the  vicinity  equally 
as  good  and  convenient  to  be  traveled." 

"  That  in  considering  this  case  it  is  proper  for  the  jury  to 
examine  the  reasons  and  papers  offered  in  evidence;  and  if 
the  jury  find  from  such  evidence,  and  the  testimony  of  wit- 
nesses in  the  case,  that  there  was  a  public  road  running  from 
Peoria  to  Knoxville,  on  the  quarter  section  mentioned  in  the 
indictment,  and  that  defendant  has  any  where  on  the  line  of 
said  road  on  said  quarter,  fenced  the  public  travel  from  the 
same,  they  will  be  justified  in  finding  the  defendant  guilty." 

"  That  it  is  not  necessary,  for  a  verdict  for  the  people  in 
this  case,  to  prove  a  legally  laid  out  road  all  the  way  from  the 
city  oi  Peoria  to  the  city  of  KnoxviFe ;  but  only  necessary 
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to  prove  that  tlie  road  obstructed  was  a  legal  public  road  on 
tlie  (juarter  section  mentioned  and  charged  in  the  indict- 
ment." 

"It  is  no  justification  whether  the  public  have  been  put  to 
inconvenience  or  not  by  the  obstruction  ;  provided  the  legal 
luijhtrdi/^  at  tlie  place  charged,  was  obstructed  so  as  to  pre- 
vent public  travel  on  the  same." 

"If  a  road  is  used  and  traveled  by  the  public  as  a  highway, 

and  is  recognized  and  kept  in  repair  as  such  by  the 

[*420]     county  *commissioners  and  supervisors,  whose  duty  it 

is  by  law  to  open  and  re]\air  public  roads,   proof  of 

these  facts  furnishes  a  legal  presumption,  liable  to  be  rebutted, 

that  such  road  is  a  public  highway." 

Tlie  following  instructions  by  defendant  were  refused  : 

''That  no  legal  public  road  or  highway  can  be  laid  out  in 
this  State,  and  established  as  such,  unless  there  has  been  a 
petiti«»n  in  due  form  of  law  presented  to  the  proper  court, 
and  viewers  apjiointed  to  view  the  same,  a  location  of  the  said 
road  by  such  viewers,  a  report  by  them  in  favor  of  said  road, 
and  an  order  of  the  proper  court  or  authority  establishing  the 
same." 

"  That  unless  they  believe  from  the  evidence  that  a  road, 
or  highway,  leading  from  the  city  of  Peoria  to  the  city  of 
Knoxville,  as  described  in  said  indictment,  has  been  legally 
laid  out  and  established,  in  the  manner  mentioned  in  the  first 
instruction,  they  will  find  the  defendant  not  guilty." 

"  That  unless  the  peo])le  have  proved  that  there  was  a 
legally  laid  out  road  from  Peoria  to  J{?io,i'vi/Ie,  as  charged  in 
the  indictment,  they  must  find  the  defendant  not  guilty." 

"  That  unless  the  jury  believe  from  the  evidence  that  the 
track  mentioned  by  the  witnesses,  was  a  legally  laid  out 
and  established  public  highway,  and  that  the  defendant  by 
buil<ling  a  fence  across  the  same  obstructed  said  highway, 
they  will  find  him  not  guilty." 

'' Tliat  ])rivate  pro]ierty  cannot  be  taken  for  public  use 
without  just  compensation  to  the  owner;  and  that  if  they  be- 
lieve from  the  evidence  that  a  road  has  been  laid  out  or 
traveled  over  the  land  described  in  the  indictment,  without 
the  knowledge  or  consent  of  the  owner  of  the  same,  and  that 
he  lias  had  no  notice  of  the  establishment  of  any  such  road 
either  actual  oi-  constructive,  such  traveling  over,  or  laying 
out  said  road  as  to  such  owner  is  a  nullity,  and  he  or  any 
other  ]iers()n  on  his  behalf,  may  lawfully  fence  up  the  same." 

"There  is  no  evidence  before  the  jury  of  any  actual  survey 
and  location  of  a  road  through  the  land  described  in  the  in- 
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dictmont,  upon  wliicli  the  defendant,  in  this  case,  can  be  con- 
victed." 

"  That  the  record  evidence  introduced  in  this  case  is  not  to 
be  considered,  bj  the  jury,  for  the  purpose  of  estabhshing 
the  fact  of  the  survey  and  location  of  a  road,  but  only  to  re- 
but the  evidence  given  by  the  defendant." 

There  was  a  verdict  of  guilty  by  the  jury.  Motion  for  a 
new  trial  denied.  The  cause  was  tried  at  l^oveniber  term, 
1853,  of  the  Peoria  Circuit  Court. 

If.  H.  PuEPLE,  for  Plaintiff  in  Error. 

"W.  H.  L.  Wallace,  District  Attorney,  for  The  People. 

*ScATES,  C.  J.  The  indictment  charges  specifically,  [*421] 
that  the  locus  in  quo,  the  obstruction,  was  put,  was 
across  the  highway,  on  a  specified  quarter  section,  and  the 
name  given  to  the  highway,  as  one  leading  from  Peoria  to 
Knoxville,  is  no  essential  part  of  the  description,  either  of  the 
highway,  or  of  the  place  obstructed.  It  might  be  stricken 
from  this  indictment  without  surprise  to  the  plaintiff,  or  vi- 
tiating the  pleading  for  want  of  certainty.  The  proof,  how- 
ever, sustained  the  allegation  as  it  is,  for  one  witness  testified 
to  the  fact,  that  the  highway  mentioned,  does  lead  from  the 
one  city  to  the  other.  But  the  defence,  very  erroneously,  was 
predicated  in  part,  upon  the  supposed  necessity  of  the  people 
proving,  under  the  allegation,  the  laymg  out  and  establish- 
ment of  one  and  the  same  continuous  line  of  road,  from  the 
one  to  the  other  city,  and  known  by  that  description.  It  was 
for  this  purpose  we  understand  the  county  records  and  clerk- 
were  offered  to  disprove  the  fact  of  the  existence  of  any  such 
road. 

We  are  not  able  to  sympathize  with,  or  encourage  the  nu- 
merous efforts  that  are  making  to  overturn  and  destroy  the 
public  used  highways,  through  the  various  counties  of  the 
State,  by  exceptions  to  the  loose  and  imperfect  minutes,  rec- 
ords and  files,  kept  by  the  Commissioners'  Courts,  in  the  early 
locations  of  roads  through  a  new  and  sparsely  settled  country. 
We  shall  indulge  no  nice,  stringent  or  technical  criticisms 
upon  these,  when  in  evidence,  to  aid  in  closing  up  used  high- 
ways, nor  shall  we  confine  the  evidence  to  this  mode  of  prov- 
ing a  highway,  unless  it  is  assumed  by  the  pleadings,  but  will 
allow  resort  to  the  usual  modes  of  proof,  by  prescription  from 
user,  and  dedication,  in  addition  to  documentary  proof.  The 
allegations  here  do  not  call  for  documentary  proof. 

Documentary  and  parol  proof  were  offered,  from  which  the 

Vol.  XVII-28  -"  433- 


421  OTTAWA. 

Dimon   v.  The  People. 


jury  niiirlit  liave  found  the  establishment  of  a  highway  at  the 
place  obstructed,  or  niig-lit  have  drawn  inferences  of  a  dedica- 
tion by  the  owners  of  this  tract,  knowing  and  acquiescing  in  its 
use  by  the  public  as  such.  Alvord  v.  Ashley,  17  111.  li.  363. 
The  road  was  })etitioned  for  by  plaintiff.  It  was  opened  in 
1812,  and  openly  and  notoriously  used  and  worked  on  as  such, 
and  as  far  as  could  be,  was  in  the  actual  occupation  and  pos- 
session of  the  public,  for  that  purpose,  and  claimed  as  such. 
"We  can  make  no  distinction  between  governmental  and  indi- 
vidual ownership,  nor  between  non-resident  and  resident  pro- 
])rietors,  as  to  the  operation  and  effect  of  such  occupancy, 
claim  and  user  upon  their  respective  rights.  They  are  pre- 
sumed to  have,  and  must  alike  take  notice  at  their  peril.  The 
power  of  the  government  to  establish  highways,  and  acquire 
easements  on  the  land  for  that  purpose,  is  paramoimt 
[*122]  to  the  ])ublic  or  private  *o\vnership  of  the  soil,  with- 
out respect  to  the  character  of  the  proprietor. 

The  patentee  and  his  vendees  made  no  objection,  and  asked 
no  damage.  In  1819  the  land  was  conveyed  to  plauititf's  wife, 
and  still  m'C  hear  no  complaint,  until  April  or  May,  1853,  when 
instead  of  asking  an  assessment  of  damages,  he  closed  up  the 
highway  by  a  fence.  If,  upon  the  settling  of  the  country,  and 
the  inclosure  of  the  wild  lands,  it  be  found,  that  the  early  laid 
liighways  are  injuriously  and  inconveniently  laid,  the  proper 
remedy  is  by  ap[)lication  to  the  county  courts  or  township 
boards,  who  may  have  the  authority,  not  only  to  open,  and 
vacate,  but  to  relocate  the  whole,  or  particular  portions. 

The  evidence  of  non-resident  proprietorship,  was  therefore 
properly  excluded.  That  offered  as  rebutting  by  the  prosecu- 
tion was  ])ro])erly  admitted,  and  the  jury  were  justified  in  giv- 
ing to  it  its  due  weight  not  only  as  rebutting,  but  in  establish- 
ing the  prosecution.  This  is  not  of  that  class  and  character 
that  would  conHne  its  ap])lication  to  rebutting  alone,  because 
the  court  might  refuse  to  o[)cn  the  case  for  it  in  chief.  The 
instructions  given  for  the  prosecution  are  correct,  and  those 
refused  to  the  ])laintift"  should  not  have  been  given.  We 
might  presume  that  their  true  intent  was  in  accordance  with 
the  positions  assumed  in  the  others  refused,  and  this  was 
doubtless  the  view  taken  of  them  by  the  court  below,  and  in 
that  sense  their  rejection  was  ])roper. 

A  highway  may  be  legally  laid  out  and  established  by  pub- 
lic use,  and  recognition  of  it  by  the  proper  authorities,  which 
is  sufiiciently  evidenced  by  ordering  it  to  be,  and  liaving  it 
worked  on  and  repaired,  when  so  kiid  out  and  established  with 
the  express  or  implied  assent  of  the  owner  of  the  land,  or  the 
assessment  and  ])ayment  of  damages.     And  juries  may  infer  a 
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dedication  from  length  of  user,  and  from  acquiescence  by  the 
owner.  But  while  no  presumptions  or  inferences  can  be  made 
against  those  who  have  neither  actual  or  constructive  notice 
of  such  user,  every  one  is  presumed  to  know  of  and  notice 
such  use  of  a  way  over  his  land.  Warren  v.  Trustees  of  JacJc- 
sonville,  15  111.  R.  240-242;  Greenleaf  Ev.,  Sec.  662,  and 
notes. 

Judgment  affirmed. 


*JosiAH  B.  Williams,  Appellant,  v.  William     [*423] 
Chapman  et  al.,  Appellees. 

Appeal  from  Ogle. 

Mechaisttc's  mek  —  Enforcement  of  —  Parties.  —  In  enforcing-  a 
mechanic's  lien,  all  persons  interested  in  the  land  should  be  made  parties  to 
the  suit,  or  the  rierhts  of  those  not  made  parties  will  not  be  affected  by  the 
decree. 

Where  two  parties  have  acquired  title  to  land,  one  under  proceedings  for 
a  mechanic's  lien,  the  other  under  proceedings  to  foreclose  a  mortgage,  if  the 
mortgagee  or  others  interested  were  not  made  party  to  the  suit  enforcing 
the  lien,  and  were  ignorant  of  it,  the  title  to  the  land  derived  through  the 
mortgage  will  be  superior. 

The  mechanic's  lien  will  attach  from  the  delivery  of  the  materials  upon 
the  premises,  and  the  use  of  them  by  connecting  them  to  the  freehold,  not 
from  the  date  of  a  contract. 

This  was  an  action  in  ejectment,  brought  by  Williams 
against  the  defendant.  Chapman.  On  the  trial,  "Williams 
declared  his  title  through  the  grantee  from  the  goverrment  in 

1843,  by  virtue  of  the  foreclosure  of  a  mortgage  and  sale  under 
it,  by  deed  dated  March  27th,  1854.  The  mortgage  under 
which  he  derived  title  was  dated  September  21st,  1844,  tiled  for 
record  for  the  25th  of  I^ovember  following.  Judgment  of 
foreclosure  of  mortgage  was  on  September  lltli,  1852. 

The  evidence  for  defendant  was  the  record  of  a  petition, 
proceedings  thereon,  and  decree  in  a  case  for  a  mechanic's  lien, 
in  which  Stephen  Chapman  was  complainant,  and  Milo  Kelly, 
Harvey  Colbnrn  and  Moses  l^ettleton,  were  defendants. 

It  charges  that  a  contract  was  made  about  the  1st  of  August, 

1844,  between  the  petitioner  on  the  one  part,  and  Milo  Kelly 
and  Harvey  Colburn  on  the  other,  the  latter  being  owners  of 
the  land  (R.  W.  qr.  of  K  E.  qr.  of  Sec.  27,  T.  23,  R.  11)  for 

Cited:  Priority  of  lien,  23  111.  638  [5891.  Rule  of  construction  of  mechan- 
ic's lien,  25  111.  80  [68] ;  title  acquired  by  sale  under,  as  against  title  under 
mortgage  foreclosure,  45  111.  382.  Rights  of  person  not  made  a  party  to  the 
suit,  86  111.  27.    Who  to  be  made  parties,  1  Bradw.  99. 
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labor  to  be  pcrfoniKjd  by  tlie  former  for  the  latter,  on  the  mill 
on  tlie  land,  and  that  they  linit^hed  the  work  about  the  29th  of 
Alav,  1845. 

On  the  10th  of  August,  1847,  a  jury  tried  the  issues,  found 
for  the  plaintift',  and  assessed  his  damages  at  $391.61. 

Upon  the  rendition  of  the  verdict,  the  court  "  ordered  and 
coiuiidered  that  the  lien  as  prayed  for  by  the  petitioner,  attaeli, 
and  that  a  special  execution  issue  for  the  sale  of  the  premises." 
(The  ])rayer  M-as,  that  the  petitioner  might  have  the  benefit  of 
a  mechanic's  lien,  and  that  the  same  may  attach  on  said  land 
and  on  the  mill.) 

Execution  on  this  order  of  judgment.  Sheriff's  deed  to  S. 
G.  Patrick.  Conveyance  from  Patrick  to  Stephen 
[*424]  Chaimian.  *Conveyance  from  S.  Chapman  to  Will- 
iam Ch.ajiman,  one  of  the  defendants.  Colburn's 
evidence  that  Stejjhen  Chapman  commenced  work  on  the  mill 
in  August,  18.54,  and  worked  till  the  following  May. 

The  cause  was  heard  before  Dkury,  Judge,  and  a  jury,  at 
J\[ay  term,  18.56,  of  the  Ogle  Circuit  Court.  There  was  a  ver- 
dict and  judgment  for  the  defendants.  The  plaintiff  thereupon 
brought  the  case  to  this  court. 

E.  S.  Leland,  for  Plaintiff  in  Error. 

W.  W.  Heaton,  for  Defendants  in  En-or. 

ScATES,  C.  J.  The  conflicting  titles  here — each  of  which 
alone  would  appear  sufficient — must  depend  upon  the  priority 
of  lien.  The  one  being  by  mortgage  liled  for  record  25th 
November,  1844,  subseijuently  foreclosed  by  sci.  fa.  agixmst 
mortgagor,  and  a  sale  and  deed ;  the  other,  on  decree  on  peti- 
tion tV>r  mechanic's  lien,  on  a  general  contract  for  day  labor  as 
a  millwright,  at  their  value,  commenced  on  a  mill  about  1st 
August,  1844,  and  completed  about  29th  May,  1845,  with  suit 
within  six  months,  against  mortgagor  and  others,  not  this 
l)]aintiff,  a  decree,  execution,  sale  and  deed. 

As  the  question  appears,  and  is  presented  in  the  record,  the 
liriority  and  title  is  very  clearly  in  the  plaintiff,  by  our  own 
adjudications. 

A  short  statement  and  review  of  the  cases  and  princijiles 
governing  this  question  Avill  sustain  our  conclusion,  and  show 
the  jtrinciples  and  reasons  by  wliich  we  are  brought  to  this 
result.  I  need  not  cite  authorities  to  show  tliat  none  but  par- 
ties, served  with  notice,  and  privies  in  estate,  can  be  bound  or 
concluded  by  judgments  or  decrees,  from  asserting  their  rights. 

In  construing  this  act,  the  court  has  laid  down'the  rule'that 
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all  persons  in  interest  may  and  should  be  made  parties ;  Kim- 
ball et  al.  V.  Cook,  1  Gil.  R.  427 ;  and  the  rights  of  those  not 
made  parties  are  not  affected  by  the  decree,  or  any  proceed- 
ings under  it,  as  was  said  by  this  court,  in  reference  to  this 
plaintiff",  in  this  lien  case.  Kelley  et  al.  v.  Chajpmaji,  13  111. 
R.  534. 

He  must  stand  therefore  before  us,  as  if  no  decree  had  ever 
been  rendered  in  the  case ;  even  had  the  lien  been  prior  in 
date  to  the  mortgage.  For  otherwise  if  effect  is  given  it  to 
overreach  the  mortgage,  it  can  only  be  by  concluding  plaintiff's 
rights  and  interests  in  a  cause  to  which  he  was  no  party  or  privy, 
and  without  opportunity  of  being  heard  or  of  defending  his 
interests.  He  claims  under,or  rather,  through  Kelley, 
the  *mortgagor,  but  not  in  privity  and  subordination  [*425] 
in  this  sense,  of  parties  to  actions ;  and  is  not,  there- 
fore, represented  by  Kelley. 

But  independent  of  this  right  of  objection  to  the  decree  as 
evidence  against  plaintiff  of  paramount  title,  the  date  of  the 
commencement  of  defendants'  lien  could  not  have  been  before 
the  29th  day  of  May,  1845.  In  McLagan  v.  Brown  et  al.,  11 
111.  R.  526,  it  was  held  that  the  lien  under  this  statute  will 
attach  and  commence  upon  the  performance  of  the  work  or 
delivery  of  the  materials.  The  same  principle  is  in  effect 
asserted,  and  the  reason  for  alhided  to  in  the  case  of  Gaty  et 
al.  V.  CoAey  et  al.,  15  111.  R.  192,  where  in  answer  to  an  objec- 
tion to  a  contract  made  in  St.  Louis,  having  an  extra-territorial 
effect,  to  create  a  real  estate  lien  in  Illinois,  the  court  said  :  "  it 
is  not  the  contract  which  creates  the  lien  under  the  statute,  but 
it  is  the  use  of  the  material,  furnished  upon  the  premises,  the 
^ratting  them  into  the  building,  and  attaching  them  to  the  free- 
hold, which  entitles  the  party  furnishing  the  materials  to  alien 
upon  the  premises  to  the  extent  of  their  value." 

The  same  construction  is  put  upon  a  statute  similar  to  ours 
in  McCullough  v.  CaldwelVs  Executors  et  al.,  3  Eng.  Ark.  R. 
232,  fixing  the  delivery  of  materials,  or  the  completion  of  the 
work,  for  the  commencement  of  the  lien. 

This  is  the  most  equitable  construction,  if  the  rights  of 
others  are  to  be  regarded.  While  we  will  give  the  act  a 
liberal  interpretation  to  preserve  the  rights  of  mechanics  and 
material  men,  we  are  not  called  upon  to  destroy  all  other 
rights,  in  order  to  foster  and  give  efficiency  to  every  claim  and 
assertion  of  this  secret  incumbrance.  By  the  delivery  of 
material,  or  the  bestowal  of  labor  upon  the  land,  means  are 
offered  others  to  l--now  something  of  such  claims  for  the 
eighteen  months  that  may  follow,  within  which  the  right  must 
be  asserted.        , 
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"Were  tlie  promise  or  contract  for  the  material  or  labor  the 
gnjiind  of  lien,  or  even  the  bare  commencement  to  deliver  the 
one  or  bestow  the  other,  no  one  could  j^ossibly  have  any  means 
of  knowledge,  and  the  time  for  completion  and  payment  might 
})rolong  tliis  uncertainty  for  years.  We  think  the  lien  put 
upon  the  riglit  and  reasonable  ground,  the  existence  of  a  debt; 
for  the  one  or  the  other  by  performance  of  the  benefit  con- 
tracted for  the  land,  and  it  is  immaterial,  whether  that  debt  be 
due  or  not.     Rev.  Stat.  p.  SiO,  Sec.  15. 

A  like  cautiousness  to  prevent  injury  to  innocent  third  per- 
sons is  manifested  in  ■  sustaining  the  secret  lien  of  vendors  for 
the  purchase  money.  See  case  of  Bailey  v.  Greenleaf^  6 
Wheat.  R  46,  S.  C.  5  Pet.  Cond.  E.  235,  and  notes. 

This  will  work  no  injustice  or  injury  to  mechanics 

[42G*]     or  material   *men,   as   they  may,  even  against   prior 

incumbrancers,   follow    the    specific    value  of   their 

materials  and  labor.      Rev.  Stat.  p.  347,  Sec.  20  ;     Gaty  et  al. 

v.  Casey  et  al,  15  111.  R.  192. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 


John    Bergen,   Plaintiff  in   Error,    v.  The  People, 
Defendant  in  Error. 

Error  to  Will. 

Indictment  fok  i^tcest — Averment. — An  indictment  for  incest  which 
charges  that  the  acts  were  upon  the  person  of  A.  B.,  the  said  A.  B., 
then  and  there  being  the  daughter  of  him,  the  said  C.  D.,  sufficiently  avers 
the  relationship  between  the  parties. 

Evidence — Admission,  Competency  and  effect. — The  admission  of 
the  father,  that  the  person  with  whom  he  had  sexual  intercourse  was  his 
daughter  by  a  former  wife,  was  compe(,ent  evidence. 

Absent  witness — Testimony  at  foumer  triai,. — It  is  not  proper  to 
permit  proof  of  what  a  living  but  absent  witness  testified  to  on  a  former 
trial  of  the  same  cause. 

I'lie  confession  of  a  party  accused  of  crime,  which  is  uncorroborated  by 
any  circumst;ince  inspiring  belief  in  its  tr.ith,  arising  out  of  the  conduct  of 
the  accused,  or  otherwise,  is  insufficient  to  convict. 

This  cause  was  tried  before  Randall,  Judge,  and  a  jury,  at 
December  term,  1855,  of  the  Will  Circuit  Court.  The  plaintitf 
in  error  was  found  guilty,  and  his  punishment  fixed  at  four 
yeare  in  the  ])cnitentiary. 

Cited:  98  111.  2G6.  '        ' 
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Anderson  and  McAllistee,  for  Plaintiff  in  Error. 
W.  H.  L.  AYallace,  for  The  People. 

Bkinnee,  J.  Tliis  was  an  indictment  for  incest.  The  indict- 
ment charges  that  tlie  defendant  committed  the  incestuous  acts 
"  upon  the  ]3erson  of  Phebe  R.  Bergen,  the  said  Phebe  R. 
Bergen  then  and  there  being  the  daughter  of  him,  the  said 
John  Bergen,"  &c.  A  motion  to  quash  the  indictment  was 
made  and  overruled.  It  is  contended  that  the  indictment  Aoas 
not,  with  sufficient  certainty,  aver  that  the  relation  of  ]jarent  and 
child  existed  between  the  defendant  and  Phebe  R.  Bergen. 
The  language  is  plain,  as  broad  as  the  language  of  the  statute 
defining  incest,  and  means  that  the  natural  relation  of  parent 
and  child  existed  between  the  parties,  and  is  incapable  of  any 
other  fair  construction.  We  are  of  opinion,  therefore,  that 
the  indictment  is  sufficient. 

On  the  trial  the  People  offered  to  prove  admissions 
of  ^defendant,  that  said  Phebe  was  his  daughter,  by  [*427] 
a  former  wife,  who  died  when  she  was  an  infant,  and 
that  he  married  his  present  wife  when  said  Phebe  was  an 
infant.  The  defendant  objected,  and  the  court  admitted  the 
evidence.  It  is  urged  in  argument  that  the  effect  of  this  evi- 
dence was  to  prove  the  defendant's  several  marriages  by  his  ad- 
missions ;  that  the  law  requires  proof  of  marriage  in  fact,  and 
that  defendant's  admissions  are  not  competent  for  that 
purpose.  It  is  said,  that  on  trial  of  indictments  for  bigamy, 
and  in  actions  for  criminal  conversation,  proof  of  marriage, 
in  fact,  is  essential.  It  is  unnecessary,  however,  to  examine 
the  law  upon  this  subject. 

Marriage  was  not  the  gist  of  the  inquiry.  The  question 
was,  did  the  defendant  have  sexual  intercourse  with  his 
daughter,  as  charged  in  the  indictment?  The  object  of  the 
evidence  was,  to  prove  that  Phebe  was  the  daughter  of  the 
defendant;  and,  for  that  purpose,  it  was  unobjectionable. 
And  if  it  was  material,  under  the  pleadings,  to  prov.e  that 
the  defendant,  at  the  time  of  the  alleged  criminal  act,  was  a 
married  man,  his  admission  of  the  fact,  upon  general  prin- 
ciples, was  admissible ;  and  it  is  difficult  to  comprehend  why 
an  admission  by  the  defendant  of  the  fact  of  his  marriage 
would  not  be  sufficient  proof  of  actual  marriage,  as  contradis- 
tinguished from  such  evidence  of  marriage  as  cohabitation 
may  afford.  2  Greenleaf's  Ev.,  Sees.  49,  50  ;  Forney  v.  Hol- 
locher,  8  Serg.  and  Rawle,  159.  The  court  permitted  the 
People  to  prove  what  Phebe  swore  to,  on  the  examination  of 
the  defendant  before  the  magistrate,  for  the  same  offence,  the 
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defendant  objecting.  Tlie  record  shows,  that  there  was  evi- 
dence tending  to  prove  tliat  the  defendant  luid  taken  the 
witness  out  of  the  State,  to  deprive  the  People  of  her  testi- 
mony; and  it  was  proved  that  she  liad  been  for  some  months 
beyond  the  limits  of  this  State.  Where  a  witness  has  testi- 
fied on  a  former  trial  of  the  same  cause,  or  where  the  same 
matter  was  in  issue,  between  the  same  parties,  and  the  w^itness 
lias  since  died,  what  fsuch  witness  swore  to  on  the  former  oc- 
casion may  be  given  in  evidence. 

Here  the  witness  was  not  dead,  but  beyond  the  jurisdiction 
of  the  court,  by  the  procurement  of  the  defendant;  and  we 
thiTik  the  rules  of  evidence  do  not  permit,  in  such  case,  the 
admission  of  the  testimony  given  on  the  former  occasion. 
jState  V.  Atkins,  1  Tenn.  (Overton)  229  ;  The  People  v.  New- 
man, 5  Hill,  295  ;  Finn  v.  Co  mm  on  wealth,  5  Eandolph,  TOl, 
7US;  Wilbur  v.  Seldcn,  6  Cow.  162;  Hohson  v.  Doe,  2  Blackf. 
808;  Chess  v.  Chess,  17  Serij.  and  Eawle,  409;  4  Fates,  512; 
Le  Baron  v.  Cromhie,  14  Mass.  284;  2  Starkie's  Ev.  894. 
Some  of  the  authorties  hold  that,  in  a  criminal  proceeding, 
tliis  kind  of  evidence  is  not  admissible,  although  the 
[*428]  witness  be  dead;  but  it  is  not  necessary  *for  us  here 
to  decide  this  question.  It  is  true,  if  a  party,  in  any 
case,  sjyirits  away  his  adversary's  witness,  he  ought  not  to 
in-ofit  thereby;  or,  at  least,  suitable  penalties  should  be  pro- 
vided against  such  conduct,  but  it  is  for  the  legislature  to 
correct  the  evil. 

The  c(nirt  refused  to  instruct  the  jury  on  the  part  of  the 
defendant,  that  he  could  not  be  convicted  upon  his  mere 
confessions,  made  out  of  court,  uncorroborated  bj  facts  or 
circumstances.  The  elementary  books  generally  state  the  law 
to  be,  that  confessions  alone  are  sufhciem  to  convict;  yet  it 
is  believed  no  court  would  permit  a  conviction  for  felony  upon 
mere  confession-^,  made  out  of  court,  without  some  ]:>roof  that 
a  crime  had  in  fact  been  connnitted,  or  of  circumstances  cor- 
roborating and  fortifying  the  confession.  The  criminal  law 
retpiires  j)roof  sufhcieiit  to  satisfy  the  reason  and  judgment 
beyond  a  reasonable  doubt  of  the  guilt  of  the  accused";  and 
anything  short  of  this  will  not  justify  a  conviction.  Mr. 
Justice  Ijlackstone,  in  speaking  of  confessions  not  made  upon 
due  caution  and  deliberation,  and  to  unauthorized  jiersons, 
says:  "  they  are  the  weakest  and  most  susj)icious  of  all  testi- 
mony; ever  liable  to  be  ol)tained  by  artifice,  false  ho|)os, 
1  romiscs  of  favor,  or  menaces;  seldom  remembered  accurate- 
ly, or  re|)eated  with  due  ]>recision;  and  inca]mble  in  their 
nature  of  being  disju-oved  by  negative  evidence."  And  the 
Kime   author  a])i)rove8   tlie  rules  laid   down  by  Sir   Mathew 
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Hale  :  never  to  convict  of  larceny  till  the  goods  are  proved  to 
have  been  stolen;  nor  to  convict  of  murder  or  manslangliter 
unless  the  bodj  be  found  dead.  4  Black.  Com.  357,  358  and 
359.  Experience  has  shown  that  confessions  have  sometimes 
^turned  out  unfounded;  that  the  weak,  to  avoid  apparent 
impending  peril,  and  under  the  force  of  surroundings,  excit- 
ing apprehensions,  and  imaginary  dangers,  have  been  induced 
to  state  untruths  which  have  produced  their  conviction  of 
supposed  crimes. 

The  humanity  of  the  law  will  not  tolerate  a  general  rule 
which,  in  its  operation,  endangers  the  security  of  innocence, 
and  is  unsafe  to  life  or  liberty,  in  the  administration  of  the 
law.  Confessions  proved  are  necessarily  weak  or  strong 
evidence,  according  to  the  circumstances  attending  the  mak- 
ing and  the  piroving  of  them;  and  we  think  the  only  safe 
general  rule  is  to  require  some  other  evidence  corroborative 
of  their  truth. 

Proof  that  the  crime  has  been  committed  by  some  one  is 
necessarily  corroborative  of  a  confession  by  the  defendant 
that  he  committed  the  crime;  for  it  establishes  a  fact  essential 
to  the  guilt  of  the  accused,  and  which  would  be  in.cluded  in 
the  crime  confessed.  A  great  variety  of  facts  usually  attend, 
or  are  incidentally  connected  with,  the  commission  of 
every  crime.  Proof  *of  any  number  of  these  facts  [*-i29] 
and  circumstances,  consistent  with  the  truth  of  the  con- 
fession, or  which  the  confession  has  led  to  the  discovery  of,  and 
which  would  not  probably  have  existed  had  the  crime  not 
been  committed,  necessarily  corroborate  it,  and  increase  the 
probability  of  its  truth.  In  this  case,  from  the  nature  of  the 
crime,  proof  of  the  corpus  delicti^  independently  of  the  con- 
fession, except  by  the  gnilty  participant,  and,  in  fact,  without 
proving  also  the  defendant  guilty  of  the  crime  charged,  would 
be  impossible.  There  is  necessarily  no  victim — nothing  vis- 
ible or  tangible,  the  subject  or  consequence  of  the  wi'ong, 
capable  of  ascertainment  and  of  proof.  To  require  it  would 
be  to  require,  independently  of  the  confession,  ])roof  of  defend- 
ant's guilt.  The  corroborative  evidence,  therefore,  must 
consist  of  facts  or  circumstances,  appearing  in  evidence,  inde- 
pendent of  the  confession,  and  consistent  therewith,  tending 
to  confirm  and  strengthen  the  confession.  Without  proof, 
aliunde^  mere  confessions  that  the  crime  charged  has  been 
committed  by  some  one,  or  of  some  fact  or  circumstance  con- 
firmatory of  the  confession,  a  party  accused  of  crime  cannot 
be  found  guilty,  unless  such  confession  be  judicial  or  in  oj^en 
court.     The  instruction  should  therefore  have  been  given. 

It  is  the  mere  naked  confession,  uncorroborated  by  any  cir- 
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cmiistanec  inspiring  belief  in  the  truth  of  the  confession, 
arising  out  of  the  conduct  of  the  accused,  or  othei'wiso,  we  hold 
insulticieni:  to  convict ;  and  the  corroborating  fact  or  facts  in 
proof  need  not  necessarily,  independent  of  the  concession,  tend 
to  ]irove  the  corj?us  deUeti.  1  Greenleaf's  Ev.,  Sec.  217 ; 
/State  V.  Guild,  5  Halsted,  163,  185;  /State  v.  £ong,  1  Hay- 
wood, 455  J  The  People  v.  Hennessey,  15  Wend.  147 ;  The 
People  V.  Bad[/ley,  16  Wend.  53. 


Judgment  reversed  and  cause  remanded 


Judgment  reversed. 


Peokta  and  Oquawka  Railroad  Company,  Plaintiff 
in  Error,  -v.  John  Elting,  Defendant  in  Error. 

Error  to  Tazetcell. 

Stock  sunscniPTiON — Colt-ectiox  of. — A  subscription  to  stock  may  be 
collected,  althoujjh  ameniLitory  acts  have  been  subsequently  passed,  alJect- 
infr  the  oripfinal  charter,  by  extending  its  powers. 

Remedy  by  action  to  recover  subscriptions  is  not  impaired  by  the  fact  that 
the  company  has  the  power  to  declare  a  forfeiture  of  stock.* 

This  is  an  action  of  assumpit,  brought  by  plaintiff 
[*430]  against  *defendant  upon  a  subscription  of  said  de- 
fendant to  said  plaintiif  for  stock  in  said  company. 

Declaration  recites: 

1st.  The  act  of  the  Illinois  legislature,  approved  12th  Feb- 
ruary, 1840,  entitled  '•  An  act  to  incorporate  the  Peoria  and 
Ocpiawka  Railroad  Comiiany,"  and  the  amendatory  act  passed 
and  approved  February  lUth,  1851. 

2nd.  The  subscrii)tion  signed  by  defendant,  as  follows  : 
"  We,  the  subscribers,  severally  agree  to  become  stockholders 
in  the  Peoria  and  0(]uawka  Ilaib-oad  Comiiany,  to  the  num- 
ber of  shares  placed  opposite  our  names  respectively,  and  to 
])ay  the  amount  thereof  in  such  installments  as  may  be  called 
tV)r  by  order  of  the  president  and  directors  of  said  company. 
Peoria,  fourth  day  of  February,  1850  ; "  to  which  agreeniei)t 
defendant  signed  his  name  and  placed  opposite  his'uame  so 
subscribed,  the  number  of  ten  shares,  being  in  amount  $1,000. 

3rd.  Said  company  was  organized  under  said  act  Jan.  20, 
1850. 


H'A  ffrant  of  the  power  of  forfeiture  for  non-pavment  does  not  by  implica- 
tion exclude  the  n-niedy  by  suit.  The  remedy  by  forfeiture  is  cumuhvtive. 
Kach  remedy  is,  however,  exclusive  of  the  other.  Forfeiture  and  sale  oper- 
fites  as  a  rescission  of  the  cojitract  of  membership.  See  Morawetz  on  Corp. 
Jj  318.  and  authorities  cited  in  the  notes. 
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4th.     Defendant  paid  on  Ms  stock  5  per  cent.,  being 

5th.  Declaration  alleges  usual  promises  and  undertakings, 
and  subsequent  assessments  bj  the  president  and  directors  of 
said  company,  to  the  whole  amount  of  said  stock  subscribed, 
notice  to  defendant,  and  the  refusal  of  defendant  to  pay. 

Defendant 'interposed  demurrer  to  declaration,  and  assigned 
special  causes : 

1st.  That  said  declaration  is  inconsistent  in  this,  to  wit : 
that  the  laws  of  12th  February,  1849,  and  10th  February, 
1851,  became  laws  before  the  organization  of  the  company  and 
subscriptions  of  stock  by  defendant,  which  it  is  averred  took 
place  on  the  4th  February,  1850. 

2nd.  Because  it  is  not  averred  what  amount  of  stock  was 
subscribed,  nor  what  per  cent.,  or  that  any  per  cent,  of  said 
stock  was  paid  in  at  or  before  the  time  of  the  organization  of 
said  company, 

3rd.  Because  it  is  not  shown  that  the  company,  on  calling 
for  payments  or  installments  of  stock,  gave  30  days'  notice  in 
three  newspapers. 

4th.  Because  plaintiff  has  shown  no  promise  by  defendant, 
and  that  their  only  remedy  is  in  chancery. 

5th.  Because,  after  defendant's  subscription,  the  act  of  10th 
February,  1851,  authorized  the  company  to  proceed  with  the 
road  when  $100,000  should  be  subscribed,  thus  changing  the 
character  of  the  contract ;  and  because  said  act  of  Feb.,  1851, 
authorized  the  construction  of  a  branch  road  from  Monmouth 
to  the  Mississippi  at  or  above  Shohocton,  not  contemplated  by 
the  original  act  under  which  the  subscription  was 
made. 

*6th.     Because  the  General  Assembly,  by  an  act  of     [*431] 
June  22,  1852,  without  the  consent  of  defendant,  in- 
creased the  capital  stock  of  said  company  to  $3,500,000. 

7th.  Because  said  General  Assembly,  by  said  act,  without 
consent  of  defendant,  changed  the  route  of  said  road,  and  also 
the  branch  to  the  Mississippi. 

8th.  Because,  by  said  act,  said  company  was  authorized  to 
construct  ferries  across  the  Mississippi  and  Illinois,  enterprises 
to  which  defendant  did  not  subscribe. 

9th.  Because  by  said  act  said  company  was  authorized  to 
extend  said  road  to  the  eastward  to  the  state  line  of  Indiana. 

10th.  Because  by  said  act  said  company  was  authorized  to 
borrow  money  on  the  credit  of  the  company,  and  pledge  the 
capital  stock,  mortgage  the  road,  &c. 

Upon  the  hearing,  the  demurrer  was  sustained  and  the  plaint- 
iffs abided  by  their  declaration,  and  assigned,  as  cause  for 
error  in  the  Circuit  Court,  the  sustaining  of  said  demurrer. 
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This  cause  was  heard  at  April  term,  1S55,  of  the  Tazewell 
Circuit  Court,  before  Davis,  Judge.  The  cause  was  taken  by 
change  of  venue  from  Peoria  to  Tazewell  county. 

Manking  and  Meeriman,  for  Plaintiff  in  Error. 

N".  H.  PuKPLE,  for  Defendant  in  Error. 

ScATES,  C.  J.  The  case,  upon  special  demurrer  to  the  dec- 
laration, presents  only  the  substantial  and  technical  sufHcienc}' 
of  the  averments  on  it,  to  maintain  this  action.  Of  these  we 
can  entertain  no  doubt,  ujion  the  authority  of  adjudged  cases 
in  England  and  the  United  States,  as  well  as  our  own  courts. 

The  nrst  objection  is  to  the  inconsistency  m  the  averments, 
that  acts  of  Feb.  1849  and  Feb.  1851,  were  passed  and  had 
become  laws  before  the  subscription  of  defendant,  and  the  or- 
ganization of  the  company  in  1850.  If  the  averment  is  to  be 
literally  taken  in  its  three  dates,  it  will  be  rejected  as  absurd, 
and  surplusage  as  to  the  priority  of  1851  to  1850.  It  can 
Avork  no  prejudice  to  defendant,  as  it  shows  on  its  face,  that  all 
objections  he  has  any  right  to  make  to  the  payment  of  his 
subscription,  by  reason  of  the  amendatory  act,  are  still  open  to 
him,  notwithstanding  the  averment  in  this  particular. 

I  need  not  jmrsue  the  special  causes,  nor  the  oi'der  of  their 
assignment.  The  important  ones  will  be  noticed  in  substance 
and  answered. 

A  subscriber's  agreement  for  the  formation  of  a  company, 
with  the  view  of  applying  for  a  charter  to  build  a  railroad,  was 
held  to  be  enf  orcible,  by  the  company,  after  organization 
[*432]  under  *the  charter  ;  Midland  Great  Westei'n  Railwaij 
Compamj  v.  Gordon,  16  Mees.  and  Welsh.  R.  804  ;  and 
tliis  too,  where  the  agreement  Avas  for  a  railway  only,  and  the 
charter  authorized  a  raih-(iadfor]iartof  theline,  and  the  purchase 
<»f  a  canal  for  the  remainder.  Thi.s  same  ])rinciple  had, in  effect, 
been  laid  down,  in  the  refusal  to  allow  additional  pleas  to  be  tiled, 
in  London  ami  Brujldoii  Railway  Company  v.  Wilson,  6 
P)ingh.  N.  C.  185,  in  respect  to  changes  and  deviations  from 
the  line  adopted,  but  essentially  chaniring  the  character  of  the 
comjiany  or  enterprise,  in  which  they  proposed  to,  and  had 
omJKirked.  It  has  been  so  laid  down,  and  these  authorities 
approved  in  Barret  v.  The  Alton  and  ISanganwn  Railroad 
Company,  13  111.  R.  50t). 

Tlie  princijtle  is  sancti(»ned  in  The  Pennsylvama  and  Ohio 
Canal  Company  v.  Wehb,  9  Ohio  II.  139;  Clark  v.  Mo- 
vmu/ahela  Kan'fjation  Company,  10  Watts  R.  364;  Gray 
V.  M<mon<jahela  2uiviyafion  Company,  2  Watts  and  Serg.   R. 
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159.  And  they  show  also,  that  subsequent  amendatory  acts 
may  remedy  omissions  to  comply  strictly  with  the  provisions 
of  the  charter,  and  that  additional  powers  and  privileges,  con- 
ferred by  subsequent  amendatory  acts,  do  not  nullify  the  con- 
tracts and  obligations  of  the  stockholders  to  the  comi  any,  or 
among  themselves.  Subsequent  amendatory  acts  in  this  case, 
simply  confer  additional  powers  and  privileges,  if  accepted  by 
the  company,  by  enlarging  their  capital,  the  borrowing  money, 
mortgaging  their  road  and  property  to  secure  it,  extending  the 
main  line  of  the  road,  the  building  of  branches,  altering  the 
line,  and  in  adding  facilities  for  crossing  the  Illinois  and  Mis- 
sissippi rivers  by  ferries,  &c.,  and  is  in  no  sense  a  change  of  the 
character  of  this  enterprise,  which  still  remains  that  for  build- 
ing and  operating  a  railroad,  with  enlarged  capacities  and 
privileges,  which  may  be  highly  promotive  of  its  welfare  and 
success,  for  anything  apparent  on  this  record.  Nor  does  it 
appear  tliat  the  company  have  accepted  these  powers  and 
privileges,  or  propose  to  exercise  them. 

This  subscription  is  enforcib'e  at  the  common  law,  and  the 
remedy  is  not  in  the  least  impaired  by  the  power  of  forfeiture, 
conferred  in  the  6th  section  of  the  charter,  for  non-jjayment. 
(Acts  1849,  p.  101.) 

This  is  fully  settled  in  Klein  v.  The  Alton  and  Sangamon 
Railroad  Company,  13  111.  R.  514;  Ryder  v.  Same,  id.  516 ; 
Hartford  and  New  Haven  Railroad  Company  v.  Kennedy, 
12  Conn.  R.  507,  in  which  last  this  subject  is  fully  and  ably 
discussed,  and  shown  that  as  a  general  proposition,  the  principle 
is  not  sustainable  as  laid  down  in  Andover  and  Medford  Tttrn- 
pike  Corpor'aiion  v.  Gould,  6  Mass.  R.  40,  and  followed  in  T 
Mass.  R.  102  :  8  id.  138 ;  10  id.  384 ;  14  id.  286 ;  16 
id.  94 ;  6  Pick  R.  *23-45  ;  10  id.  371 ;  14  id.  483 ;  in  [*433] 
Maine,  3  Fairfield  R.  588  ;  and  in  Xew  Hampshire,  2 
I^ew  Hamp.  R.  380.  And  this  was  re-affirmed  in  Hanhury  and 
Norwalk  Railroad  Company  v.  Wilson,  22  Conn.  R.  447,  and 
we  think  sustained  by  reason,  as  well  the  decision  of  this  court, 
in  the  above  case,  as  in  the  recent  case  of  Cross  v.  The  Pinck- 
neymlle  Mill  Company,  17  111.  R.  54. 

Due  notice  of  the  assessments  is  averred ;  the  character  of 
the  notice,  or  time  and  mode  of  giving  it,  need  not  be  averred, 
but  will  become  the  subject  of  j^roof,  when  put  in  issue 
by  plea. 

The  power  to  organize  upon  a  subscription  of  $100,000,  is 
expressly  authorized  by  an  amendment  to  the  charter,  and 
that  is  sufficient,  for  all  the  purposes  of  this  trial,  as  if  con- 
tained in  the  original  charter.  2  Watts  and  Serg.  R.  159  ;  10 
Watts  R.  364. 
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The  declaration  shows  good  cause  of  action  against  defend- 
ant, and  the  derauiTer  shonld  liave  been  overruled. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


William  F.  Johnson,  Plaintiff  in  Error,  v.  John  C. 
Dodge,  Defendant  in  Error. 

En-or  to  Cook  Cotinty  Court  of  Common  Pleas. 

Equity — Specific  performance. — Equity  will  decree  a  specific  perform- 
ance of  a  contract  for  the  sale  of  laud,  if  the  proof  supports  a  transaction 
which  is  fair. 

Agent — How  authorized  to  sell  and  convey  land. — ^The  authority 
to  the  apent  to  sell  land  need  not  be  in  writing-  to  take  it  out  of  the  statute 
of  frauds;  and  the  agent  may  execute  a  contract  to  bind  his  principal,  if  his 
authority  was  ample,  and  this  conduct  was  correjt.* 

The  power  to  convey  land  must  be  in  writing,  and  of  equal  dignity  with 
the  act  to  be  executed. 

Tnis  case  is  a  suit  in  chancery,  brought  by  Johnson  against 
Dodge,  for  the  sjiecific  performance  of  a  contract  for  the  sale 
of  forty  acres  of  land,  more  or  less. 

John  C.  Dodge,  being  then  the  owner  of  said  land,  on  the 
4th  Sei)tember,  1852,  by  and  through  his  agent,  N.  P.  Iglehart, 
of  Chicago,  entered  into  a  written  agreement,  signed  with  the 
name  of  said  Dodge,  by  said  Iglehart,  as  his  agent,  whereby  it 
was  agreed  that  said  Dodge  sold  the  said  land  to  a  certain 
Thomas  C.  Walters,  at  $30  jier  acre,  "one-fourth  in  cash  on 
the  making  of  the  deed,  one-fourth  in  one,  one-fourth  in  two 
and  one-fourth  in  three  years,  with  interest  on  the  deferred 

payments,  and  to  be  secured  by  mortgage ;  that  the 
[*434:]     deed  shonld  be  made  to  *Walters  or  his  assigns,  and 

the  sale  should  be  closed  by  both  parties  within  tive 
days  from  the  said  4th  Se]>tcmber,  1852,  and  that  the  sura  of 
^.Vtt  was  paid  down  by  said  Walters  to  Iglehart."  The  bill 
further  states,  that  Walters  in  all  things  com])]ied  with  the 
terms  of  said  agi'cement,  by  otfering  to  pay  to  Dodge  the  bal- 
ance of  tlie  tirst  payment,  and  demanded  from  him  a  deed  ac- 

CiTKii:  .\uthority  may  be  conferred  by  parol,  24  m.  329;  56  HI.  233:  17 
III.  3r,I ;  IS  111.  109,  162.  Power  to  contract  to  soil,  46  HI.  246.  Distinction 
botwoon  ]>i)\vt^r  to  soil  and  to  convoy  lands,  84  111.  267.  Power  of  attorney 
to  convey  lands.  84  III.  267.     What  satisfies  statute  of  frauds,  17  III.  360. 

•S<!0  the  present  statute,  Starr  <fe  C.  111.  Stat.  1192  (CK.  59  H  2)  ct^  sea. 
not«'s;  Alljort.son  r.  Ashton.  102  111.  50;  Chappell  v.  McKnight,  108  III.  570. 
Compare  also  McConuell  r.  Brillhart,  ante  354. 
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cording  to  said  agreement,  and  offered,  on  receipt  of  tlie  deed, 
to  make  tlie  mortgage  agreed  upon,  but  that  Dodge  refused 
to  accept  the  money  or  to  convey  the  premises,  alleging,  as  an 
excuse,  that  the  land  was  worth  more  than  $30  an  acre ;  that 
on  the  13th  Se]itember,  1852,  Walters  sold  and  transferred  said 
agreement  to  William  F.  Johnson,  the  complainant;  that  about 
the  6th  of  September,  1852,  Dodge  left  Chicago,  and  was 
absent  till  about  the  14th  ;  that  on  that  day,  the  complainant 
tendered  and  offered  to  pay  said  Dodge,  at  his  office  in  Chicago, 
the  said  balance  of  the  first  payment,  demanded  of  him  a  deed, 
and  offered  to  execute  the  mortgage  as  aforesaid,  on  receipt  of 
the  deed,  but  that  Dodge  refused,  stating  that  the  land  was 
worth  more  than  |30,  though  that  was  a  fair  price  for  it  at 
the  time.  The  complainant  states  he  is  ready  to  com]5ly  with 
his  portion  of  said  agreement,  in  all  respects,  and  that  after 
Iglehart  had  made  the  sale  and  entered  into  the  written  agree- 
ment, he  reported  the  fact  of  the  sale  to  Dodge,  by  sending  a 
memorandum  in  writing  to  him  by  his,  Iglehart's,  clei-k,  on  or 
about  the  6th  of  September,  aforesaid,  and  that  Dodge  told 
the  clerk  the  sale  was  all  right,  and  he  would  attend  to  it.  And 
further,  that  Iglehart,  as  agent  for  Dodge,  since  said  4th  of 
September,  has  sold  large  quantities  of  other  lands,  in  a  similar 
manner,  for  said  Dodge,  reported  them  to  him,  and  that 
Dodge  recognized  and  carried  out  all  said  contracts,  except  the 
one  in  question.  The  bill  then  prays  for  a  specilic  perform- 
ance, &c. 

The  defendant  denies  that  on  the  4th  day  of  September, 
1852,  he  entered  into  the  aforesaid  agreement,  by  his  duly 
authorized  agent,  ]^.  P.  Iglehart ;  says  that  he  never  appointed 
said  Iglehart  his  agent,  to  sell  or  dispose  of  said  land,  as  his 
agent,  and  that  the  contract  was  made  without  his  authority ; 
denies  that  he  received  the  sum  of  $50,  as  part  of  first  pay- 
ment through  said  Iglehart,  and  that  he  ever  received  any 
money  whatever,  on  account  of  said  sale,  and  that  if  said 
Iglehart  received  it  and  receipted  for  it,  it  was  done  without 
his  authority.  Defendant  denies  that  Walters,  at  any  time, 
offered  to  pay  the  balance  of  first  payment,  and  demanded  a 
deed,  and  offered  to  execute  a  mortgage,  or  that  he,  the  de- 
fendant, refused  to  accept  the  said  balance  of  first  payment, 
and  convey  said  premises  to  Walters,  or  receive  a  mortgage 
from  him ;  denies  that  he  alleged  as  an  excuse  he 
thought  the  land  was  worth  more  *than  |30,  the  [*435] 
amount  it  was  sold  for,  and  says  he  is  unacquainted 
with  Walters,  and  never  has  seen  him.  Defendant  says  he  is 
wholly  ignorant  of  the  transfer  of  said  agreement  by  Walters 
to  Johnson ;  denies  that  he  left  Chicago  on  the  6th  September, 

447 


435  OTTAWA. 

Johnson  v.  Dodge. 


1S52,  and  was  absent  until  14tli,  and  says  that  he  was  in  the 
eitv  of  Chicago  from  the  13th  Augnst  till  ITth  September, 
and  was,  dnrinE:  business  hours,  in  his  office,  and  could  have 
been  seen  by  Walters ;  denies  that  the  complainant,  on  14th 
Sei)tember,  offered  to  pay  him  at  his  office,  the  balance  of  the 
lirst  i>ayment,  or  that  he  demanded  of  him  a  deed,  and  offered 
to  execute  a  mortgage,  or  that  he  alleged,  as  an  excuse  for  his 
refusal  to  comply  with  said  offer,  that  the  land  was  worth  more 
than  §30  per  acre.  Defendant  denies  that  the  price  of  ^3U 
was  a  fair  ])rice  at  the  time  of  the  pretended  sale.  As  to  that 
])art  of  the  bill  alleging  an  offer  to  pay  the  balance  of  the  first 
payment,  defendant  says,  he  admits  that  about  14th  day  of 
said  Sei'.tember,  a  person,  who  was  a  stranger  to  him,  called 
upon  him  at  his  office  in  Chicago,  and  presented  or  offered  to 
liim  a  sum  of  money,  how  much  he  is  unable  to  say,  saying 
that  said  money  was  for  land  sold  by  him,  the  defendant,  with- 
out specifying  what  land,  or  to  whom  the  same  had  been  sold, 
or  for  whom  and  by  whose  authority  said  money  was  offered, 
and  desired  him,  the  defendant,  to  fulfill  his  contract  for  the 
sale  of  said  land,  without  specifying  what  contract  or  in  wdiat 
manner  a  j)erformance  thereof  was  required  ;  and  the  defend- 
ant told  the  person  he  had  sold  no  lands,  and  if  any  lands  be- 
longing to  him  had  been  sold,  they  had  been  sold  without  his 
authority.  Defendant  admits,  that  about  6th  September,  1852, 
he  found  at  his  office  a  note  or  memorandum,  in  writing,  left 
by  whom,  he  does  not  know,  ]iurporting  to  be  written  by  Igle- 
hart,  to  the  effect  that  the  land  described  in  the  bill,  had  been 
sold,  but  denies  he  received  it  from  Iglehart's  clerk,  and  that 
lie  told  said  clerk,  or  any  other  person,  that  said  sale  was  all 
right,  and  he  would  attend  to  it,  but  says,  that  immediately  on 
receiving  said  note,  lie  returned  it  to  Iglehart  with  a  state- 
juent  indorsed  thereon,  in  substance,  that  if  any  sale  of  said 
land  had  been  made,  it  was  improperly  made,  and  without  his 
authority.  Defendant  says,  that  about  8th  Sei^tember,  he  re- 
ceived a  letter  from  Iglehart,  by  a  person  he  sup]iosed  to  be  a 
clerk  of  Jglehart's,  stating  that  said  land  had  been  sold  to  one 
Thomas  C.  Walters,  and  requesting  him,  defendant,  to  exe- 
cute a  deed,  pursuant  to  such  sale  ;  "that  he  was  indignant  the 
sjile  sliould  be  ])ersisted  in,  and  said  to  the  bearer  of  said  letter, 
that  he  should  like  to  know  by  what  authority  Mr.  Iglehart 
had  been  selling  his  land,  and  "that  ho  Avould  see  to  it,  or  some 
words  to  that  etfect.  Defendant  says,  on  same  day 
[*43G]  he  called  on  Iglehart,  *at  his  office,  and  does  not  re- 
member whether  lie  found  him  there  or  not,  but  on 
the  same  or  succeeding  day,  as  soon  as  he  could  iind  Igle- 
hart, lie  again  reminded  him  that  no  authority  had  been  given 
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liim  for  any  snch  sale,  and  desired  Iglehart  not  to  cause  him 
any  further  trouble  about  it.  That  gftid  Iglehart  admitted  said 
sale  was  unauthorized,  expressed  much  regret  it  had  taken  place, 
and  promised  defendant  he  would  see  Walters  and  have  the 
sale  rescinded  ;  that  defendant  asked  where  he  might  see  said 
Walters,  so  that  he,  defendant,  might  personally  communicate 
to  him  the  fact  that  said  sale  was  unauthorized,  and  have  it 
abandoned  ;  that  said  Iglehart  stated,  Walters  was  then  absent 
from  Chicago,  and  he,  Iglehart,  would  see  him  in  res]:;ect 
thereto.  Defendant  says,  about  14th  September,  and  im- 
mediately after  the  offer  of  the  sum  of  money  before  referred 
to,  he  again  called  upon  Iglehart,  and  Iglehart  told  him  he 
had  seen  him,  Walters,  offered  to  pay  $150  from  his  own 
pocket,  to  abandon  the  sale,  and  that  Iglehart  assured  tl  e  de- 
fendant that  the  sale  should  be  abandoned  by  Walters.  Defend- 
ant denies  that  Iglehart,  as  his  agent,  has,  since  the  4th  of  Sep- 
tember, 1852,  sold  large  quantities  of  other  lands  for  him.  or 
that  he  recognized  or  carried  out  such  sales,  and  says,  that  in 
all  the  transactions  and  sales  referred  to,  Iglehart  had  author- 
ity to  receive  propositions  and  offers  for  said  lands,  and  report 
the  same  to  the  defendant,  to  receive  and  give  effect  to  such 
])ropositions  and  offers,  by  making  and  perfecting  a  sale  of 
said  lands  in  pursuance  thereof,  or  to.  reject  the  same  as  he 
might  think  jn'oper  ;  that  Iglehart  never,  as  defendant's  agent, 
or  with  his  knowledge  or  consent,  signed  any  agreement  for 
the  sale  of  such  other  lands,  but  in  all  things  left  defendant 
free  to  act  in  the  premises  as  he  might  think  proper ;  that '  all 
the  agreements  or  instruments  in  writing,  respecting  such 
sales,  were  signed  by  defendant  with  his  own  proper  hand. 
In  answer  to  interrogatory  in  the  bill,  "  whether  the  defend- 
ant did  not  leave  a  description  of  said  land  in  said  agreement 
specified,  with  said  K.  P.  Iglehart,  and  authorize  and  request 
him  to  sell  the  same  at  the  price  and  on  the  terms  specified  in 
said  agreement,"  defendant  says,  he  did  not  leave  a  descrip- 
tion of  said  land  with  said  Iglehart,  or  authorize  or  request 
him  to  sell  the  same  on  said  terms,  or  any  other,  nor  for  the 
ju'ice  of  $3(>  per  acre,  as  specified  in  the  writing  to  Walters. 
For  further  answer  to  interrogatories  put  in  the  bill,  defend- , 
ant  says,  in  substance,  that  about  11th  August,  1852,  he  was  called  - 
on  by  Iglehart,  till  that  time  a  stranger  to  defendant,  and  asked 
by  him  if  certain  lands,  including  that  in  question,  were  for  sale, 
and  defendant  told  him  they  were  not.  Defendant  says,  sub-; 
seqtiently,  and  on  the  succeeding  day,  Iglehart  called  | 

on  defendant  at  his  office,  and  asked  him  *what  lands     [*437] 
he  had  for  sale;  that  defendant  designated  to  him 
on  a  map  of  the  city  of  Chicago,  certain  lands  he  might  be 
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williiifi:  to  sell,  but  the  land  in  question  was  not  amon^  tlieni, 
nor  was  anv  authority  then  given  to  Iglehart  to  sell  the  lands 
so  designated,  or  any  portion  of  them.  Defendant  did  not  see 
Iglehart  from  the  time  of  this  interview,  nor  had  he  any  fur- 
ther communication  with  him  respecting  said  lands,  until  he 
received  the  note  or  memorandum  before  referred  to,  stating 
that  the  land  in  question  had  been  sold.  Defendant  claims 
that  the  authority  charged  in  the  bill  to  have  been  given  by 
him  to  Iglehart  to  sell  the  lands  mentioned,  was  not  in  writing 
and  signed  by  defendant  as  required  by  Statute  of  Frauds  and 
Perjuries,  and  that  the  agreement  set  forth  in  the  bill  as  made 
by  said  Jglehart  as  his  agent,  was  not  signed  by  said  Thomas 
C.  Walters,  and  could  not  be  enforced  against  said  Walters, 
and  for  that  reason  said  agreement  is  not  binding  upon  the 
defendant,  and  that  the  offers  and  tenders  made  were  not 
made  in  pursuance  of  and  according  to  the  terms  of  said  agree- 
ment. Defendant  insists  lie  is  discharged  from  the  contract 
by  reason  of  the  non-)^erformance  of  the  several  conditions 
therein  to  be  jierformed  by  said  Walters,  and  by  reason  of  th(i 
iusuthciency  of  the  tenders, 

Iglehart  deposes,  that  he  was  employed  to  sell  the  land  in 
question  ;  about  the  12th  August,  1852,  he  was  employed  to 
get  offers  or  to  see  at  Mhat  jn-ice  he  could  find  a  buyer  for  the 
land,  and  to  report  the  same  to  Dodge.  About  the  3rd  of 
Sei)tember  following,  he  reported  a  bid  of  $25  an  acre  ;  Dodge 
declined  that  offer,  and  stated  his  ]irice  at  $30  per  acre,  as  the 
lowest — one-fourth  cash,  and  the  balance  in  one,  two  and  three 
years.  These  limits  and  the  terms  named,  he  entered  at  once 
on  liis  book.  Deponent  says,  in  communicating  to  Dodge  the 
offer  of  825  per  acre,  he  told  him  it  was  for  the  piece  of  land 
in  (piestion  ;  and  that  it  was  in  his  hands  at  that  time,  for  a 
given  ]>rice.  The  piece  of  land  was  placed  in  his  hands  by 
Dodge  about  the  12tli  of  August,  to  get  bids  for.  He  says 
the  offer  of  $25  ])er  acre  was  not  made  by  him  to  Dodge  for 
liimself,  but  carrying  out  his  agency  for  Dodge.  On  the  12th 
August,  at  tlie  time  the  piece  of  land  in  question  was  placed 
in  his  hands,  another  piece  was  placed  there,  like  the  other,  to 
get  bids  for.  About  3rd  September,  1852,  in  reporting  the 
offer  of  ^25  per  acre,  previously  named,  and  at  that  time  Mr. 
Dodge  placed  a  limit  on  the  other  lot,  of  $140  per  acre,  and  of 
$3i>  per  acre  on  this  one  now  in  question,  and  authorized  him 
to  soil  tliesc  respective  pieces  at  those  prices.  Deponent  says, 
he  sold  the  land  in  question  on  the  4th  September,  1852,  to 
Thomas  C.  Walters,  at  $30  per  acre — one-fourth  to  be 
[*438]  ]»ai(l  in  cash  on  the  execution  of  *the  deed,  the  bal- 
ance in  e<]ual  anmuil  payments,  in  one,  two  and  three 
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years,  secured  by  mortgage  for  the  deferred  payments,  and  re- 
ceived from  said  Walters  |50  on  account  of  the  lirst  payment, 
which  $50  he  placed  to  the  credit  of  said  Dodge  on  his  books, 
charged  him  with  $30,  being  two  and  one-half  per  cent,  commis- 
sion on  $1,200,  the  amount  of  the  sale.  Deponent  says,  he  gave 
Walters  a  contract  of  sale,  dated  September  4th,  1852  ;  says  the 
contract  with  Walters  is  in  his,  the  deponent's,  hand-writing  ; 
is  signed  by  him  in  the  name  of  ]N^.  P.Iglehart  &  Co.,  as  agents 
for  Mr.  John  C.  Dodge  for  the  sale  of  tlie  piece  of  land  described 
in  the  contract ;  said  contract  was  assigned  some  few  days  after 
the  4th  of  September,  the  exact  date  not  remembered,  to 
William  F.  Johnson,  by  said  Walters.  Deponent  thinks  it  was 
on  a  separate  piece  of  paper,  and  that  he  wrote  the  assignment 
himself.  Deponent  communicated  the  sale  of  the  land  in  ques- 
tion to  Mr.  Dodge  on  the  day  it  was  made,  viz.:  the  4th 
September.  This  communication  was  verbal,  but  deponent 
made  another  communication  of  said  sale  on  the  8th  Septem- 
ber. 1852,  in  writing.  At  the  time  of  making  the  communi- 
cation on  the  4tli  September,  deponent  asked  Mr.  Dodge  for 
his  papers  of  title,  so  that  he  could  draw  the  proper  papers, 
and  have  the  sale  closed.  Mr,  Dodge  was  very  busy,  it  being 
Saturday,  and  asked  deponent  to  let  it  remain  until  Monday, 
the  6th  September,  that  is,  the  furnishing  of  the  title  papers. 
After  the  receipt  of  the  letter  of  8th  September,  Mr.  Dodge 
called  at  deponent's  office  on  the  9th  of  Septembej",  or  perha})s 
on  the  evening  of  the  8th.  He  called  to  complain  some- 
what of  deponent's  letter  to  him,  acknowledging  its  receipt. 
Deponent  explained  it  to  him,  telling  him,  that  his  not  fur- 
nishing his  title  papers  on  Monday,  the  6th  September,  1852, 
had  caused  Mr.  Walters  to  feel  angry,  and  disposed  to  give 
deponent  as  much  trouble  as  he  could,  unless  the  papers  were 
immediately  executed  by  Dodge  to  him,  and  to  close  the  mat- 
ter, if  possible,  was  the  reason  deponent  had  written  to  him 
on  the  8th.  Dodge  still  appeared  angry,  principally  on  ac- 
count of  the  remarks  in  deponent's  letter,  which  he  deemed 
harsh  towards  him,  and  declined  rather  at  that  interview,  to  exe- 
cute the  papers  or  furnish  them  to  deponent,  by  which  to  draw 
the  proper  papers.  Deponent  remonstrated  with  him  in  a 
general  conversation,  and  stated  tliat  he  had  had  the  property 
in  charge,  since  about  the  12th  August,  1852  ;  that  on  the 
3rd  of  September,  he,  Dodge,  had  placed  it  with  him^  depo- 
nent, specifically  for  sale,  at  thirty  dollars  an  acre,  and  author- 
ized him  to  sell  it  at  that  price,  and  no  less.  Deponent  referred 
also  in  the  conversation  to  his,  Dodge's,  confirming  the  sale 
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on  Saturday,  the  -itli  September,  when  he  reported  it 
[*-l:39]  to  liiin,  aiui  of  his  promise  to  furnish  him  *the  title  pa- 
pers on  the  following  Monday  ;  and  also  to  the  fact  that 
he.  deponent,  had  issued  a  contract  for  this  property,  as  his  agent, 
and  had  received  ^50  on  the  same.  Deponent  urged  Dodge 
to  close  it  up  and  settle.  He  declined,  and  went  off  rather 
angry.  About  the  ITtli  of  Sejitember,  1852,  he,  deponent,  re- 
])ortedanotlier  sale  of  Mr.  Dodge's  property  left  by  hhn  with 
dej-ionent,  which  Mr.  Dodge  confirmed  and  signed  the  contract, 
and  then  referred  to  the  land  in  question,  in  a  milder  tone 
than  before,  stating  he  wished  deponent  to  settle  it  in  some 
way  for  him ;  that  somebody  had  made  him  a  tender  in  gold, 
some  pert  young  man,  he  said,  and  wanted  ch.'ponent  to  tell  him 
who  it  was.  He  also  said  he  thought  the  property  ought  to 
bring  more,  and  if  dejionent  would  get  him  out  of  tliis  scrape, 
he  would  still  let  him  have  the  selling  of  this  and  of  some  oth- 
er pro])erty  he  had  for  sale  ;  that  he  wished  to  purchase  some 
good  property,  and  wnshed  deponent  to  attend  to  all  his  land 
matters  as  he  would  report  them  to  him.  De])onent  does  not 
remember  having  any  other  conversation  wnth  Dodge,  until 
about  1st  October,  lb52,  when  Dodge  handed  liim  some  other 
pieces  of  property  for  sale  ;  and  also,  at  that  time,  he  gave  him 
for  sale  this  same  forty  acres  in  dispute,  lim'ting  it  at  $50  per 
acre.  Tliero  was  some  little  conversation  about  this  forty  acres 
and  the  alfair  witli  Walters.  /Dodge  wnshed  deponent,  if  pos- 
sible, to  settle  it  for  him.  Dejionent  expressed  a  willingness 
to  do  so,  if  he  could,  and  told  him  he  had  no  control  of  it  in 
any  way,  and  es])ecially  referred  to  the  fact  that  the  matter  w^as 
then  ])laced  in  the  liands  of  Morris,  Hervey  and  Clarkson,  and 
liad  been  assigned  to  Johnson,  but  was  willing  to  do  any  thing 
he  could.  Dei)onent  urged  Dodge  to  see  Mr.  Morris  himself, 
as  he  was  an  old  ac<p]aintance,  with  M'hom  he  thought  the  best 
arrangements  could  be  made  in  the  matter.  About  the  13th 
October,  ensuing,  Dodge  ]>laced  otlier  proj^erty  in  said  Igle- 
liart's  hands  for  sale,  amounting  to  $10,000,  and  spoke  again  of 
this  matter,  but  liad  not  been  able  to  arrange.  Deponent  and 
Dodge,  from  that  time  to  about  the  1st  January,  1S53,  had 
brief  conversations  as  they  met  from  time  to  time,  on  business, 
dei)onent  having  sold  for  him  during  that  time  some  $10,000 
worth  of  ])ropcrty.  Deponent  and  Dodge  learned  from  eacli 
other,  that  both  were  unable  to  eilect  a  compromise.  On  13th 
January,  1853,  deponent  and  Dodge  had  their  last  interview 
on  tills  subject,  at  least  in  an  amicable  way.  Dodge  said  he 
liad  leaFned  that  some  legal  process  had  been  or  was  about  to 
be  instituted  against  him,  at  which  he  expressed  himself 
angrily,  and  withdrew  all  property  of  his,  on  deponent's  books 
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for  sale,  and  told  deponent  liis  agency  for  him  had  ceased,  and 
spoke  of  reducing  that  revocation  of  agency  to  writ- 
uig,  which  deponent  told  him  it  was  not  ^necessary  [■^440] 
for  him  to  do.  Deponent  does  not  remember  the  exact 
amount  in  gold  Dodge  said  was  tendered  him.  Dodge  spoke 
of  some  pert  young  man  having  called  on  him  with  gold  in 
his  liand,  wishing  him  to  take  it,  in  payment  for  some  land 
sold  Walters  by  Iglehart.  Dodge  said  in  substance,  that  he 
told  the  young  man  that  he  did  not  want  his  gold,  and  he  had 
better  put  it  in  his  pocket  and  go.  away.  The  time  was  about 
subsequent  to  the  8th  of  September,  1852,  say  from  three  to 
ten  days.  Dodge  named  it  to  deponent  about  the  time  it  oc- 
curred. Dodge  did  not  question  Iglehart's  authority  on  the 
4th  September,  when  he  reported  the  sale,  butfully  confirmed, 
stating  that  on  the  following  Monday,  6th  September,  he 
would  furnish  his, title  papers  to  draw  the  suitable  papers  to 
Walters.  In  a  conversation  after  the  reception  of  Iglehart's 
note  of  8th  September,  Dodge  expressed  it  as  his  opinion,  that 
liis,  deponent's,  agency  or  the  contract  he  had  signed,  would 
not  hold  him.  From  that  time  to  the  13th  January,  1853, 
when  Dodge  withdrew  his  property  from  deponent's  office, 
Dodge  never  disputed  his  authority.  Deponent  told  Dodge, 
during  the  fall  of  1852,.  that  if  he  would  arrange  the  matter 
some  way,  he,  deponent,  would  give  $100  and  his  commission 
on  the  sale  ;  giving,  as  a  reason,  that  that  was  the  only  instance 
where  sales  made  by  deponent  had  not  been  consummated, 
and  he  would  sooner  give  what  he  had  made  out  of  Dodge's 
subsequent  business,  than  have  a  thing  of  the  kind  unclosed. 
A  few  days  subsequent  to  the  4th  September,  William  F. 
Johnson,  the  complainant  in  tLi^  case,  tendered  to  deponent,  as 
agent  for  John  C.  Dodge,  $250  in  gold,  in  payment  for  said 
forty  acres.  The  tender  was  made  after  the  assignment  to 
Johnson,  and  deponent  thinks  on  the  same  day. 

The  bill  was  dismissed  by  Wilson,  Judge,  at  January  term 
of  the  Common  Pleas  Court,  and  thereupon  the  complainant 
brought  this  writ  of  error. 

B.  S.  MoEKis,  and  Waller  and  Caulfield,  for  Plaintiff  in 
Error. 

I.  ]Sr.  Aenold  and  H.  G.  Miller,  for  Defendant  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity,  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land. 

The  bill  and  proofs  shoAv  that  one  Iglehart,  a  general  land 
agent,  executed  a  contract  in  writing  in  the  name  of  Dodge, 
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the  resi^ondent,  for  the  sale  of  certain  land  belonging  to  Dodge, 
to  one  AValters.  and  received  a  portion  of  the  purchase  money  ; 

that  "Walters  afterwards  assigned  the  conti-actto  John- 
[*441]     son,  the  *comi)lainant;  a  tender  of  performance   on 

the  ])art  of  Walters,  and  on  the  part  of  Johnson, 
and  a  refusal  of  Dodge  to  iierform  the  contract.  The  answer 
of  Dodge,  not  nnder  oatli,  denies  the  contract  and  sets  up  the 
statuteof  frauds  as  a  defence,  to  any  contract  to  be  proved. 
The  evidence,  to  our  minds,  establishes  a  parol  authority  from 
Dodge  to  Iglchart  to  sell  the  land,  substantially  according  to 
the  terms  of  the  writing.  It  is  urged  against  the  relief  prayed, 
that  Iglehart,  upon  a  parol  authority  to  sell,  could  not  make 
ft»r  Dodge  a  binding  contract  of  sale,  under  the  statute  of 
frauds  ;  "that  the  proofs  do  not  show  an  autlioa-ity  to  Iglehart 
to  sign  tlie  name  of  Dodge  to  the  contract,  and  therefore  that 
tlie  Avriting  is  not  the  contract  of  Dodge  ;  that  the  writing  not 
being  signed  by  the  vendee  is  void  for  want  of  mutuality  ; 
that  no  sufficient  tender  of  performance  on  the  part  of  com- 
])lainant  is  proved,  and  that  the  proof  shows  that  the  authority 
conferred  w^as  not  pursued  by  the  agent.  E(]uity  will  not 
decree  specific  performance  of  a  contract  founded  in  fraud, 
but  where  the  contract  is  for  the  sale  of  land,  and  the  pi'oof 
shows  a  fair  transaction  and  the  case  alleged  is  clearly  estab- 
lished, it  will  decree  such  performance. 

In  this  case,  the  contract,  if  Iglehart  had  authority  to  make 
it,  is  the  contract  of  Dodge  and  in  writing ;  and  it  is  the  set- 
tled construction  of  the  statute  of  frauds,  that  the  authority 
io  the  agent  need  not  be  in  writing,  and  by  this  construction 
we  feel  bound.  1  Parsons' on  Con.  42,  and  cases  cited  ;  Doti/ 
v.  Wilder,  15  111.  407;  2  Parsons  on  Con.  292,  203,  and  cases 
cited  ;  Saunders'  PI.  and  Ev.  541,  542  and  551  ;  Story  on 
Agency  50  ;  2  Kent's  Com.  614.  Authority  from  Dodge  to 
Iglehart  to  sell  the  land,  included  the  necessary  and  usual 
means  to  make  a  binding  contract  in  the  name  of  the  princi- 
])al.  If  tlie  authority  to  sell  may  be  created  by  parol,  from 
this  authority  may  be  imi)lied  the  power  to  use  the  ordinary  and 
usual  means  of  eifecting  a  valid  sale  ;  and  to  make  such  sale,  it  was 
necessary  to  make  a  writing  evidencing  the  same.  If  a  party 
is  ])resent  at  the  execution  of  a  contract  or  deed,  to  bind  him 
as  a  ]'arty  to  it,  when  his  signature  is  affixed  by  another,  it  is 
necessary  that  the  ])erson  so  signing  for  him  should  have  di- 
rect authority  to  do  the  particular  thing,  and  then  the  signing 
is  deemed  his  ])ersonal  act.  Story  on  Agency  51.  In  such 
case  the  party  acts  without  the  intervention  of  an  agent  and 
uses  the  third  pei-son  only  as  an  instrument  to  perform  the 
mere  act  of  signing.  This  is  not  such  a  case.  The  agent  was  au- 
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tliorized  to  negotiate  and  conclude  tlie  sale,  and  for  tliat  jrar- 

pose,  authority  was  im])]iedto  do  for  his  principal  what  wonld 

have  been  incumbent  on  the  principal  to  do  to  accomplish  the 

same  thing  in  person.     JIawkms  v.  Chance,  19  Pick. 

502 ;  2  Parsons  on  Con.    291  ;  Story  on   ^Agency,     [*4±2] 

Chap.  6  ;  Hunt  v.   Gregg,  8  Blackf.  105  ;  Laiorence 

V.  Taylor,  5  Hill  107;  15  111. -411;    Vajiada  v.  IIopMns,  1  J. 

J.  Marsh.  283  ;  Kirhj  v.  Grigshy,  9  Leigh  387. 

The  mode  here  adopted  was  to  sign  the  name  of  Dodge 
"  by "  Iglehart,  "  his  agent,"  and  it  is  the  usual  and  proper 
mode  in  carrying  out  an  authority  to  contract  conferred  on  an 
agent.  But  if  the  signing  the  name  of  the  principal  was  not 
authorized  by  the  authority  to  sell,  yet  the  signature  of  the 
agent  is  a  sufficient  signing  under  the  statute.  The  language 
of  the  statute  is,  "  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereto  by  him  lawfully  author- 
ized." If  Iglehart  had  authority  to  sign  Dodge's  name,  then 
the  contract  is  to  be  treated  as  signed  by  Dodge  ;  and  if  Igle- 
hart had  authority  to  sell,  in  any  view,  his  signature  to  the 
contract,  is  a  signing  by  "  some  other  person  thereto  by  him 
lawfully  authorized,"  within  the  statute.  Truman  v.  Loder, 
11  Ad.  and  El.  589  ;  2  Parsons  on  Con.  291.  It.  is  true  that 
authority  to  convey  must  be  in  writing  and  by  deed  ;  for  land 
can  only  be  conveyed  by  deed,  and  the  power  must  be  of  as 
high  dignity  as  the  act  to  be  performed  under  it.  It  was  not 
necessary  to  the  obligation  of  the  contract  that  it  should 
have  been  signed  by  the  vendee.  His  acceptance  and  posses- 
sion of  the  contract  and  payment  of  money  under  it,  are 
unequivocal  evidences  of  his  concurrence,  and  constitute  him  a 
party  as  fully  and  irrevocably  as  his  signing  the  contract  could. 
2  Parsons  on  Con.  290  ;  McCrea  v.  T'urmori,  16  Wend.  160  ; 
Shirly  V.  Shirly,  7  Blackford  452. 

We  cannot  question  the  sufficiency  of  the  tender  in  equity, 
to  entitle  the  complainant  to  specific  performance.  Wehster  et 
al.  \.  French  et  al.,  11  111.  278.  ISTor  do  we  tind  any  substan- 
tial departure  in  the  contract  from  the  authority  proved. 
While  we  hold  that  the  authority  to  the  agent  who  for  his 
principal  contracts  for  the  sale  of  land,  need  not  be  in  writing, 
yet  we  should  feel  hound  to  refuse  a  specific  performance  of 
a  contract  made  with  an  agent  upon  parol  authority,  without 
full  and  satisfactory  proof  of  the  authority,  or  where  it  should 
seem  at  all  doubtful  whether  the  authority  was  not  assumed 
and  the  transaction  fraudulent. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 
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[*443]     •''JoH>^  G.  Nelson-  et  al.,  Plaintiffs  in  Error, 
V.  Isaac  Cook,  Defendant  in  Error. 

Error  to  Cool-  CoHuty  Court  of  Common  Pleas. 

TonT-PEAsoRS — CoNTRTBUTiox. — There  is  no  right  of  contribution  as 
between  tort-feasors  or  trespassers. 

Indkmxity — Promisk  of — When  not  void. — An  express  promise  of  in- 
deniTiity  is  void,  as  asrainst  a  trespass,  crime,  or  wrong,  l^ut  in  a  question 
of  doubt  as  to  ownership  of  propertj-,  and  when  the  act  to  be  done  is  not  ap- 
parently wrong,  or  known  to  be  so  an  indemnity  for  an  act  done  in  relation 
to  it  may  be  implied;  and  a  suit  will  lie.'^ 

SiiKJUKF — ExKCUTiox  OF  PROCESS— INDEMNITY. — There  is  no  implica- 
tion of  indomnity  to  a  sheriif  for  the  execution  of  a  process,  put  into  his 
hands,  without  direction  to  execute  it  in  a  jTarticuJar  manner. 

This  was  an  action  of  ass^anpsit,  commenced  by  Isaac  Cook, 
late  slierift  of  Cook  county,  against  the  ]>laintiti"s  in  error,  in 
the  Lake  County  Circuit  Court,  by  attacliment,  and  afterwards 
removed  to  the  Cook  County  Court  of  Common  Pleas,  and 
tried  before  J.  M.  "Wilson,  Judge,  at  the  September  term, 
1855. 

The  affidavit  for  the  attachment  sets  forth,  that  the  plaintiffs 
in  error  were  indebted  to  the  defendant  in  error  u]3on  an  im- 
]»lied  contract  arising  as  follows  :  That  while  said  Isaac  Cook 
was  sheriff  of  Cook  county,  in  June,  1848,  said  Nelson  and 
Gray  don,  as  creditors  of  Augustus  E.  Miller  and  David  K. 
Clements,  a  firm  then  doing  business  in  Chicago,  sued  out  an 
attachment  from  the  Cook  County  Court  of  Common  Pleas, 
in  tlieir  own  names,  against  the  estate  of  the  said  Miller  and 
Clements,  directed  to  the  slieriff  of  Cook  county  to  execute, 
which  was  delivered  to  said  (.ook  (the  then  sheriif)  by  the  at- 
torney and  agent  of  said  Nelson  and  Graydon,to  be  executed  ; 
and,  in  ])ursuance  of  the  instructions  of  said  Gray  don  and  his 
attorney,  said  Cook  attached  a  stock  of  dry  goods  and  grocer- 
ies, and  a  store  in  Chicago,  of  the  value  of  three  thousand  dol- 
lars or  thereabouts,  which  stock  and  store  were  claimed  by  one 
Jacob  Miller  as  his  property,  but  which  said  Cook  was  directed 
by  said  Graydon  and  liis  attorney  to  seize  as  the  estate  of  Miller 
and  Clements,  and  in  ])ursuance  of  the  instructions  said  Cook 
did  .'^eize  the  property  about  the  Tith  of  June,  1848. 

That,  at  the  February  term  of  the  Cook  County  Court  of 

CiTF.n:  7  Hradw.  329. 

•A  rontract  of  indomnity  against  the  consequences  of  an  act  Icnown  to  be 
illegal  is  void,  otherwise  where  the  act  was  not  known  to  be  illegal.  Stan- 
ton f.  MeMiillrii.  7  Hradw.  326;  GritHths7-.  Hardenlmrgh,  41  N.  Y  4G4; 
btone  f.  Hooker.  U  Cow.  154;  Coventry  v.  Barton,  17  Johns.  142. 
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Common  Pleas,  held  in  tlie  year  1S50,  tlie  said  Jacob  Miller, 
in  an  action  of  trespass  de  bonis  asportatis,  commenced  against 
said  defendant  in  error  for  attaching  said  proj^ertj  as  the  prop- 
erty of  Miller  and  Clements,  at  the  suit  of  ]!^elson  and  Gray- 
don,  did  recover  a  judgment  against  said  Cook  for  the  sum  of 
three  thousand  two  hundred  dollars,  and  upwards,  which  judg- 
ment was  affirmed  by  the  Supreme  Court  of  Illinois ;  and  that 
said  Cook  was  compelled  to  pay  the  same,  with  costs 
and  expenses;  *and  that  the  amount  of  damages  sus-  [*444] 
tained  by  him  was  four  thousand  two  hundred  dollars, 
which  sum  said  JSTclson  and  Graydon  owed  to  said  Cook  by  im- 
plied ]iromise ;  and  that  Miller  and  Clements  were  about  to 
leave  the  State  with  tlie  intention  of  having  their  eli'ects  re- 
moved ;  U]3on  which  affidavit  an  attachment  writ  Avas  issued, 
which  was  duly  served  upon  certain  garnishees  therein  named. 

The  defendant  in  error  tiled  his  declaration,  setting  forth  his 
cause  of  action  substantially  as  embodied  in  the  attachment 
affidavit. 

To  this  declaration  the  plaintiffs  in  error  filed  the  general 
issue  and  eight  special  pleas. 

A  general  demurrer  to  the  second  and  fifth  pleas,  and  a  spe- 
cial demurrer  to  the  third  plea,  were  severally  sustained  by 
tlie  court. 

The  fourth  plea  is  as  follows  :  ])ro testing  that  plaintiff  was 
not  sheriff"  of  Cook  county,  and  that  Beach  was  not  deputy  ; 
and  further  protesting,  that  defendants  did  not  sue  out  or  de- 
li^-er  to  said  Beach  the  attachment  writ,  and  the  defendants 
did  not  direct  Beach,  as  deputy,  to  levy,  iior  did  Beach  levy, 
in  manner  and  form,  &c. ;  and  further  protesting,  that  Jacob 
Miller  did  not  recover  the  judgment  for  the  causes  mentioned 
in  the  declaration  ;  and  further  protesting,  that  the  said  plaint- 
iff was  compelled  to  pay,  and  did  not  pay,  the  several  sums  of 
money  in  said  declaration  mentioned  as  the  plaintiff  hath  al- 
leged ;  for  plea,  nevertheless,  defendants  say  that  the  property, 
before  and  at  the  time  of  the  levy,  w^as  the  projierty  of  Jacob 
Miller,  and  was,  before  and  at  the  time  of  the  levy,  in  his  pos- 
session, of  all  which.  Beach  then  and  there  had  notice ;  with- 
out this,  that  defendants  did  assume  and  promise,  in  manner, 
ifec,  and  this  the  defendants  are  ready  to  verify ;  wherefore 
they  pray  judgment,  &c. 

To  this  plea  plaintiff's  replied,  ])rotesting  that  said  goods, 
&c.,  were  not  Jacob  Miller's  property,  and  were  not  in  his  pos- 
session, and  the  plaintiff'  says  that  he  had  no  notice  that  said 
goods,  &c.,  were  the  property  of  said  Miller;  and  this  he 
prays  may  be  inquired  of  by  the  country ;  upon  which  repli- 
cation, issue  was  joined. 
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The  eighth  plea  is  as  follows:  plaintiff  ought  not  to  re- 
cover for  an}'  further  sum  than  the  sum  of  one  hnndred  and 
five  d<dlars,  because,  although  defendants  cannot  deny  that  they, 
did  assnnie  and  iironiise  to  pay  the  plaintiff  all  such  sums  as 
lie  liad  necessarily  been  comj^elled  to  pay,  in  consequence  of 
the  levy  ujion  said  ])roperty,  and  the  detention  thereof,  by 
virtue  of  said  attachment;  for  plea,  nevertheless,  defendants 
say,  that  the  value  of  said  property,  at  the  time  of  the  levy, 
Avas  the  siirn  of  82,9J:3,and  no  other  or  greater  sum  of  money  ; 

and  that  Jacob  Miller  recovered,  by  his  judgment, 
[*445]     as  for  the  value  of  said  merchandise,  *ctc.,  at  the  time 

of  the  levy,  the  said  sum  of  8-,lH3,  and  no  further 
or  greater  sum  of  monej^,  together  with  interest  at  the  rate  of 
six  per  cent,  per  annum  on  the  last  mentioned  sum  of  money 
to  the  time  of  the  rendition  of  the  judgment,  making  the  sum 
of  $21»3.23,  besides  tlie  value  of  said  p)roperty,  as  and  for  the 
use  of  said  value  thereof;  and  said  defendants  further  say,  that 
said  ]>laintiff",  on  the  3()th  December,  1848,  converted  and  dis- 
]iosed  of  the  said  projierty  to  and  for  his  own  use,  and  tlie 
value  of  said  projierty  at  the  time  of  conversion  was  the  sum 
of  $2,943,  and  that  Jacob  Miller  did  not,  by  his  judgment,  i-e- 
cover  any  further  or  greater  sum  than  the  sum  of  one  hundred 
dollars,  as  and  for  the  use  of  the  value  of  said  property,  from 
the  time  of  the  levy  to  the  time  of  conversion  of  the  same  by 
the  ))laintift'  to  his  own  use;  and  as  to  the  rest  and  residue  of 
said  sums  of  money  in  said  declaration  mentioned,  exce]  t  the 
sum  of  ten  dollars,  the  said  defendants  say,  that  the  said  ]>laint- 
iff  was  conijielled  to  ])ay,  and  did  jiay,  them  and  each  of  them, 
by  reason  of  the  said  i^laintitfattemjiting  to  justify  the  wrong- 
ful conversion  of  said  merchandise,  tfcc,  to  his  own  use  as 
aforesaid,  and  not  by  reason  of  said  levy;  and  as  to  the  said 
sums  of  one  hundred  dollars  and  ten  dollars,  the  said  defend- 
ants cannot  say  aught  why  the  jilaintiff'  should  not  have  judg- 
ment against  them  for  said  sums  over  and  above  his  costs; 
and  this  the  defendants  are  ready  to  verify.  Wherefore  the 
defendants  pray  judgment  if  the  said  plaintiff  ought  to  have 
or  maintain  his  action  for  any  further  or  otluu-  sums  than 
those  confessed  herein. 

The  i>laintiti''8  replication  to  the  eighth  plea  is  as  follows: 
That  it  is  not  true  that  ])laintitf  has  not  necessarily  been  com- 
])elled  to  ]iay,  in  consecpience  of  said  levy  ujion  said  i)roperty 
and  the  detention  thereof,  any  other  or  greater  sums  of  money 
than  said  sum  of  one  hundred  and  ten  dollars  in  said  plea 
mentioned;  but  avers  the  contrary  to  be  true,  and  that  plaint- 
iff did  necessarily  pay,  in  conse(|Ucnce  of  said  levy,  the  said 
sum  of  thirty-two  hundred  and  sixty-tive  dollars  and  thirty- 
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one  and  three-fonrtlis  cents;  and  this  he  prays  may  be  inquired 
of  by  the  country. 

Upon  which  issue  was  joined  by  the  ]3laintiflFs  in  error. 

The  sixth  and  seventh  pleas  were  withdrawn  by  the  defend- 
ants, and  issue  being  joined  upon  the  plea  of  the  general 
issue  and  plea  of  set-oii,  the  cause  was  then  submitted  to  the 
court  without  the  intervention  of  a  jury,  and,  upon  a  hearing, 
the  plaintilfs  introduced  in  evidence  an  athdavit  for  an  attach- 
ment in  the  suit  of  Nelson  &  Graydon  v.  Augusttis  Miller 
and  David  M.  Clements^  tiled  in  the  Cook  County  Court,  for 
the  sum  of  $1,120.11,  upon  two  certain  ]iromissory  notes, 
setting  forth  the  indebtedness,  and  that  Miller  and 
Clements  were  about  to  depart  *from  the  State  of  *[446] 
Illinois,  with  the  intention  of  having  their  goods, 
chattels,  and  effects  removed  therefrom,  which  was  sworn  to 
by  William  Graydon  on  the  12th  of  June,  1848. 

Also,  an  attachment  bond  in  said  suit  of  Nelson  <&  Oraydon 
V.  Miller  and  Clements^  and  an  attachment  writ  in  said  suit; 
and  the  indorsements  and  return  upon  said  writ,  showing  serv- 
ice upon  Miller  and  Clements  and  others  therein  named,  and 
the  levying  of  the  same  upon  a  Targe  amount  of  pc'sonal 
property,  and  also  a  store  "which  has  been  occupied  by  Miller 
and  Clements." 

Also,  the  notice  of  publication  and  the  declaration  filed  in  said 
cause  by  the  attorneys  of  Nelson  and  Graydon,  with  the  copy 
of  notes  sued  on. 

Also,  the  plea  of  Miller  and  Clements,  traversing  the  facts 
stated  in  the  attachment  affidavit,  that,  at  the  time  when  the 
attacliment  was  issued,  they  were  absent  from  the  State  with 
the  intention  of  having  tlieir  goods,  chattels,  and  effects 
removed,  and  the  affidavit  attaclied  to  the  same,  and  the  repli- 
cation to  said  plea. 

Also,  the  verdict  in  said  cause  and  the  judgment  thereon. 

The  plaintiff  then  introduced  Xhe  2:)rce<:ip€,  writ,  declaration, 
plea  and  notice,  in  the  case  of  Jacob  Miller  v,  Isaac  Cook, 
in  an  action  of  trespass  de  bonis  asportatis,  commenced  in  the 
Cook  County  Court  on  the  15th  day  of  August,  1848. 

The  first  count  of  the  declaration  is  for  a  trespass  com- 
mitted by  defendant  (Cook)  on  the  12th  of  June,  1848,  in 
seizing  certain  goods  and  chattels,  and  a  wooden  building 
occupied  as  a  store,  and  converting  the  same  to  defendant's 
use. 

The  second  count  is  for  entering  the  store  of  plaintiff  and 
damaging  tlie  same. 

The  third  count,  seizing  the  goods  in  the  first  count  men- 
tioned, and  converting  the  same,  and  for  entering  plaintift"'s 
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store  and  ejecting  liini  therefrom,  to  tlie  damage  of  the 
l)laintilf  of  84,000. 

The  defendant  filed  tlie  general  issne  with  notices. 

Flt'd.  That  defendant,"at  the  time  when,  ttc,  was  acting 
slieritf  of  Cook  county,  and  from  that  time  nntil  the  com- 
lueuccment  of  this  snit  continued  sucli  sheriif,  and  at  the  time 
and  place  ii^  the  declaration  mentioned,  he  did,  by  John 
Beach,  his  dejmty,  seize  the  goods,  &c.,  as  the  property  of 
Augustus  Miller  and  David  E.  Clements,  found  in  their  store  in 
Chicago,  in  their  possession  and  ctiutrol,  by  virtue  of  a  writ  of 
attaclnnent  duly  issued  by  the  clerk  of  this  court,  and  directed 
to  the  sheriff  of  Cook  county,  at  the  suit  of  William  Graydon 
and  John  G.  Nelson,  commanding  the  sheriff  to  levy  upon  the 
real  and  personal  estate  of  Augustus  Miller  and  David  R. 
Clements;  and  said  defendant,  as  sheriff,  by  virtue 
[*447]  of  said  writ,  by  his  de]nity,  levied  *and  took  said 
goods  and  chattels,  as  the  property  of  Miller  and 
Clements,  found  in  theii-  possession,  and  the  same  were  the 
])ro]ierty  of  Miller  and  Clements,  and  not  the  projjerty  of  the 
l)laintiff. 

Second.  That  the  defendant,  before  and  at  the  time  of  the 
alleged  taking,  was  sheriff  of  Cook  county,  and  that  Henry 
Yelverton,  Robert  Yelverton,  and  George  A.  Fellows,  at  the 
June  term,  IS-tO,  obtained  a  judgment  against  Miller  &  Clem- 
ents for  the  sum  of  §1,309.92,  damages,  and  costs  of  suit,  upion 
which  judgment  an  execution  was  issued  and  placed  in  defend- 
ant's hands  to  be  executed,  by  which  writ  he  was  directed  to 
levy  upon  Miller  &  Clements' property,  and  by  virtue  of  such 
execution  he  did  levy  upon  the  ]3rojierty  as  the  property  of 
Miller  &  Clements,  and  that  the  property  belonged  to  Miller 
tfe  Clements,  and  was  not  the  iiroperty  of  plaintiff. 

T/iinl.  That  as  sheriff  of  Cook  county,  by  writs  of  attacli- 
ment  andj?«?/'i  facias  above  mentioned,  he  levied  at  the  time 
wlien,  <tc.;  that  lie  was  then  and  there  slieriff  of  said  county, 
and  that  the  goods  and  chattels  were  the  pro]ierty  of  the  de- 
fendants of  said  writ,  and  not  the  property  of  the  plaintiff. 

The  plaintiff  then  introduced  the  verdict  in  the  case  for  the 
sum  of  !?3,'23(l.23  ;  and  the  motion  for  new  trial,  and  judgment 
upon  the  verdict. 

Also,  the  execution  in  the  case  Q>i  Jacob  Miller  w  Imae 
C<H)l\  with  tlie  return  thereon — the  execution  being  for 
$3,23(5.23  damages,  and  821. 23|  costs.  The  return  shows  tlie 
])ayment  of  the  amount  of  the  execution,  interest  and  costs,  by 
Cook,  the  defendant. 

It  was  admitted,  on  the  part  of  defendant,  that  Cook  was, 
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at  the  time  of  the  levy  of  the  attachment,  sheriff  of  Cook 
coimty,  and  John  Beach  was  his  depnty. 

The  defendants,  to  sustain  the  issue  on  their  part,  intro- 
duced the  prcBcipe,  summons,  and  declaration  in  the  case  of 
Yelverton  et  al.  v.  Miller  &,  demerits. 

Also,  the  judgment  of  Yelverton^  Yelverton  &  Fellows  v. 
Miller  &  Cleraents,  rendered  in  the  Cook  Circuit  Court  for 
$1,309.92  and  costs. 

Also,  the  execution  issued  on  said  judgment  on  the  13th  of 
June,  1848,  and  the  indorsement  thereon. 

The  indorsement  on  the  writ  is  as  follows  : 

"  By  virtue  of  this  writ,  and  by  the  direction  of  the  plaintifP's  attorney,  I 
levied  the  same  upon  certain  goods  and  chattels  of  the  defendants  which 
had  been  previously  taken  bj'  me  on  a  writ  of  attachment  issued  from  the 
Cook  County  Court  on  the  12th  day  of  June,  A.  D.  1848,  in  favor  of  John 
G.  Nelson,  and  William  Graydon  against  the  estate,  real  or  personal,  of  the 
said  defendants,  Miller  &  Clements,  and  executed  on  the  same  day,  which 
property  attached  and  levied  upon  is  more  fully  described  by 
schedule  hereto  annexed,  which  levy  is  subject  to  said  attachment,  [*448l 
and  I  herewith  return  this  writ  and  schedule.  The  property 
not  sold,  for  the  reason  that  said  attachment  writ  is  not  disposed  of  but 
returned  into  court,  subject  to  the  order  of  court  in  the  premises." 

"  By  virtue  of  the  within  execution,  I  did,  on  the  13th  day  of  June,  1848, 
levy  upon  the  property  here  scheduled,  and  on  the  30th  day  of  December, 
1848,  at  the  store  of  Miller  &  Clements,  in  the  city  of  Chicago,  between  the 
hours  of  ten  o'clock  in  the  morning  and  sundown  of  the  same  day,  after  ad- 
vertising the  same  according  to  law  the  property  scheduled,  and  that  there- 
fore, T.  0.  Donahue  and  others,  bid  therefor,  in  separate  parcels",  the  sum  of 
$949.83,  and  after  deducting  the  clerk's  costs  of  $5.68^4,  and  the  sheriff's 
fees  of  $29.48,  and  for  clerk  hire  in  keeping  said  goods  $134.63,  in  all 
$169.79,  leaving  a  balance  of  $785.72  to  be  applied  to  the  payment  of  this 
execution,  and  no  property  found  to  make  the  balance,  and  this  execution  is 
not  satisfied. 

I.  COOK,  Sheriff. 

December  30fh,  1848.  By  John  Beach,  Dep'y.'''' 

'*  By  virtue  of  the  within  execution,  I  have  levied  upon  the  following 
property,  subject  to  attachment  issued  from  the  office  of  the  clerk  of  the 
Cook  County  Court,  dated  June  12,  1848,  in  favor  of  John  Nelson  and  Wili- 
iani  Graydon,  and  against  Augustus  Miller  and  David  R.  Clements,  (to 
wit)  all  the  goods  and  store  which  has  been  occupied  by  Miller  &  Clements, 
as  will  appear  from  the  within  schedule. 

I.  COOK,  Sheriff. 

June  \2>th,  1848.  By  John  Beach,  De^nity.'" 

The  plaintiff  then  admitted  payment  of  $785.72  by  a 
sale  under  the  execution  in  favor  of  Yelverton  et  al.  v.  Miller 
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&  Clements,  which  amount  should  be  deducted  from  the  plaint- 
iffs' demand. 

Plaintiffs  then  introduced  Buckner  S.  Mon-is,  who  stated 
that  lie  was  one  of  the  firm  of  Morris  &  Brown,  who  were  the 
att(»rneys  of  Nelson  &  Graydon  in  their  attachment  suit  against 
Miller  It  Clements  ;  that  he  was  not  present  when  the  athdavit 
for  the  attachment  was  made,  or  when  the  writ  was  issued  ; 
that  he  knew  nothing  of  the  matter  until  after  the  attachment 
was  levied  ;  Graydon  was  in  town  and  knew  that  the  attach- 
ment was  levied ;  I  know  that  Graydon  was  here  at  the  time 
of  tlie  levy  ;  the  attachment  and  execution  were  levied  within 
twenty-four  hours  of  each  other ;  Graydon  afterwards  corre- 
sponded with  us,  and  directed  us  about  the  steps  to  sustain 
the  attachment ;  the  attachment  suit  was  contested  by  the  at- 
toi-neys  of  Nelson  <Sc  Graydon  imtil  it  was  quashed. 

The  court,  after  hearing  the  evidence,  found  the  issue  for 
the  plaintilj,  and  assessed  his  damages  at  $2,603. 

The  defendants  moved  for  new  trial,  the  motion  was  over- 
ruled, defendants  excejDted,  and  brought  the  suit  to  this  court 
by  writ  of  error. 

C.  Beckwith,  and  "Wiilliams  and  Woodbeidge,  for  Plaint- 
iffs in  error. 

BcnBTON  and  WiNSTok,  for  Defendant  in  Error. 

[*449]  *SoATES,  C.  J.  The  principle  laid  down  in  Herri- 
weather  v.  JV^iccati,  8  Term  R.  186,  that  there  is  no 
right  of  contribution  as  between  tort-feasors,  or  trespassers, 
has  been,  and  still  is,  recognized  as  unquestionable  law.  But 
ill  is  does  not  affect  the  right  of  indemnity  where  a  right  of 
indemnity  exists. 

There  has  been  some  little  diversity  of  opinion,  in  the  proper 
application  of  the  rule  of  distinction,  or  exception  to  the 
general  rule  in  Merriweather  v.  Nixan,  in  agreeing  upon  the 
facts  and  circumstances,  Avliich  raise  the  exception.  I  regard 
the  following  distinctions,  however,  to  be  well  settled  andlu])- 
portcd  by  authority.  AVhere  a  Jiarty  is  employed  in  his  usual 
course  of  business,  as  an  auctioneer,  or  warehouseman,  to  sell 
or  deliver  goods,  by  one  c'aiming  to  have  right  so  to  do, 
and  the  contrary  is  not  known  to  the  emi)loyee^he  may  have 
an  action  for  an  implied  promise  of  indenmity,  for  the  damages 
he  may  i>e  compelled  to  pay  to  the  true  owner,  for  tlie  tres- 
pass or  conversion  connnitted  by  such  sale  or  delivery.  Betts 
V.  Glhhins,  2   Ad.   and  Ellis  K.  57  (29   Eng.  C.  L.    R   37); 
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Adwnso7i  V.  Jarvis,  4  Bingli.  R.  66  (13  Eng.  C.  L.  E.  343)  ; 
Story  on  Agency,  Sec.  339. 

But  where  one  is  employed  or  clirccted  to  do  or  commit  a 
iaiown  crime,  misdemeanor,  trespass  or  wrong,  and  tlie  em- 
ployee or  agent  knows  it  to  be  sucli,  an  express  promise  of 
indemnity  is  void,  being  against  the  peace  and  policy  of  the 
law.  Story  on  Agency,  "Sec.  339,(18  Law  Lib.  top  1T2) ; 
Brown's  Leg.  Max.  328,' 329,  (2.5  Law  Lib.  top  211);  Eolman 
V.  Johnson  et  al.,  1  Cowp.  E.  341 ;  Coventry  v.  Barton,  17 
John.  E.  142. 

Yet  where  the  question  of  title  to  the  property  is  one  of 
doubt,  controversy  or  uncertainty,  or  the  act  to  be  done  is  not 
an  apparent  wrong,  and  the  person  or  agent  employed  or 
directed  to  do  the  act,  does  not  know  that  it  is  a  wrong  or  tres- 
pass ;  in  sucli  case  he  may  sue  and  recover  indemnity  from  his 
employer,  upon  an  implied  assumption  to  save  him  harmless 
for  the  act.  See  authorities  last  above,  and  note  to  J^are- 
hrother  v.  Ansley,  1  Campb.  E.  348 ;  Gov^er  v.  Emerij,  18  Maine 
E.  83. 

This  relation,  however,  of  principal  and  agent,  or  employee, 
is  not  raised  by  the  simple  deliver}'  of  a  writ  of  capias,  attach- 
ment, fieri  facias  and  the  like,  to  the  officer,  or  his  deputy. 
There  is  no  imjjlieation  of  indenmity  for  their  trespasses  and 
wrongs  in  the  execution,  or  attempt  to  execute  process  put 
into  their  hands,  without  any  speciiic  direction  to  do  particular 
acts,  or  take  particular  goods  under  it.  This  is  illustrated  as 
between  the  sheriff  and  his  deputy,  in  the  case  of  Earebrother 
V.  Ansley^  1  Campb.  E.  343 ;  and  in  relation  to  the  liability  of 
plaintiffs  in  process  to  the  sheriff",  by  Wilson  v.  Milner,  2 
Campb.  E.  452  ;  England  v.  Clark,  4  Scam.  E.  486  ; 
Coventry  v.  Barton,  17  *John.  E.  142  ;  Averill  v.  [*450] 
WiUia7ns,  1  Denio  E.  502 ;  Humjplireys  v.  Pratt,  5 
Queen  Bench  E.  820,  referred  to  in  6  Mees.  c%  Welsh.  Exch.  E. 
note  387,  overruling  the  decision  S.  C.  in  5  Bligh.  N.  E. 
154;  Marshall  v.  Eosmer,  4  Mass.  E.  62;  Bond\.  Ward,  7. 
Mass.  E.  123  ;  Avery  v.  Ealseij,  14  Pick.  E.  174  ;  Eitler  v.  Eos- 
sard,  7  Perm.  State  E.  540  ;  Saunders  et  al.  v.  Earris,  4 
Humph.  E.  72.  The  facts  in  Gower  v.  Emery,  18  Maine  E. 
79,  show  a  special  direction,  or  will  justify  its  inference,  and 
what  the  court  say,  must  be  understood  as  upon  the  case  be- 
fore them. 

Under  these  well  settled  principles,  the  defendant  is  not  en- 
titled to  recover,  upon  an  implied  indemnity,  nor  without  an 
express  promise,  or  particular  directions  about  the  levy.  Proof 
that  plaintiffs  endeavored  to  sustain  the  attachment  upon  the 
levy,  is  wholly  insufficient  for  this  purpose,  and  none  other 
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appears.  Airuin.  a  recovery  in  trespass  for  taking,  or  in  trover 
for  eonvertmg  chattels,  follov^•ed  by  satisfaction,  rests  the 
])roperty  in  "the  defendant :  •'  Solufio  ptxiii  emj^tioiiis  loco 
/labetury  Adams  v.  Bmughton.,  2  Strange  R.  1078  ;  ISTote  g 
to  37  Eng.  C.  L.  K  top  164;  Note  a  tu  40  Eng.  C.  L.  R.  top 
(UO  ;  Cooper  v.  Shepherd,  3  Mann,  Gi-ang.  and  Scott  R.  266 
(54  Eng.  C.  L.  R.  top  265). 

Thus  treating  the  sherilf  as  agent,  in  whom  the  property 
was  vested  by  the  recovery,  for  the  benefit  of  the  plaintifts, 
liis  ]irinci pals',  he  may  forfeit  his  title  to  repayment  of  his  ad- 
vances and  disbursements,  by  his  own  gross  negligence,  fraud 
or  misconduct,  and  be  excluded  from  all  remedy  against  his 
lu'incipal.     Story  on  Agency,  Sec.  348, 

The  defendant  misapplied  the  property,  and  converted  it  to 
his  own  use  by  a  sale  and  payment  to  anotlier,  of  the  proceeds. 

Jud<rmeut  reversed  and  cause  remanded. 

Judgment  reversed. 


Chaeles  H.  Roosa,  Plaintiff  in  Error,  v.  Peter  M. 
Crist,  Defendant  in  Error. 

Error  to  Will. 

Note — WnEN  not  transferablk  by  deliveuy. — A  note  made  pay- 
able to  A.  B.  or  Ijoarer,  cannot  be  transferred  by  mere  deUvery,  so  as  to  vest 
the  lepral  title  in  the  bearer. 

Same — Lex  i<ocr. — The  same  mle  will  hold,  although  the  note  may  have 
been  transferred  l)y  delivery  in  a  State  where  such  transfer  would  carry  the 
legal  right  with  it. 

This  was  an  action  in  debt,  on  a  promissory  note, 
[*451]     dated  3rd  *January,  1844,  Bethel,  in  the  State  of  New 
York,  for  ninety  dollars,  payable  to  John  Barlow  or 
l)earcr. 

Declaration  alleges  that  said  Barlow,  before  the  note  became 
due,  transferred  and  delivered  the  same  to  ])laintiff,  and  that 
such  transfer  and  delivery  took  ])lace  within  the  State  of  New 
York ;  and  avers  that,  by  tlie  laws  of  New  York,  in  force  at 
tlie  time,  notes  of  this  description  were  transferable  by 
delivery,  and  recites  particularly  the  statutes  on  that  subject ; 

Cited:  65  III.  446;  83  111.  218;  3  Bradw.  330;  5  Bradw.  356. 
Conflict  of  Laus — Lex  loci  coutructus  and  lex  fori.    See  Bond  t).  Bragg, 
ante  p.  69,  note. 


JUNE   TEEM,  1856.  451 

Roosa  V.  Crist. 

and  avers  what  was  the  cnstom  of  merchants  to  which  those 
statutes  refer,  concUiding  in  tlie  ordinary  form. 

There  was  a  plea  of  the  general  issue  ;  pleas  of  payment  to 
payee  of  note  ;  payment  to  plaintiff  ;  plea,  setting  forth  tliat 
plaintiff  purchased  the  note  for  |25,  and  that  defendant  repaid 
him  the  sum  he  '  paid  for  it  and  interest,  which  plaintiff 
received  in  satisfaction  of  his  claim,  and  thereupon  agreed  to 
deliver  up  the  note  ;  plea,  describing  the  tenor  of  the  note  and 
alleging  that  said  note  had  not  been  assigned  or  indorsed  to 
said  plaintiff'  by  Barlow,  the  payee  ;  and  plea  of  insolvent 
debtor's  discharge. 

Plaintiff  replied  to  second,  third,  and  sixth  pleas,  concluding 
to  the  country. 

General  demurrer  to  fourth  plea. 

Demurrer  to  fifth  plea,  setting  forth,  as  grounds,  that  it 
amounted  to  the  general  issue  ;  that  it  neither  denied  nor 
confessed,  and  avoided  the  declaration,  and  was  evasive  and 
argumentative. 

The  demurrer  was  sustained  to  the  declaration. 

Paeks  and  Elwoop,  for  Plaintiff  in  Error. 

U.  Osgood,  for  Defendant  in  Error. 

Caton,  J.  We  have  again  considered  attentively  our 
statute  concerning  the  transfer  of  promissory  notes,  &c..  and 
adhere  to  the  decision  of  this  court  made  in  the  case  of 
Rilhorn  v.  Artis^  3  Scam.  ?>^^.  The  words  of  the  statute  are : 
"Any  such  note,  bond,  bill  or  other  instrument  in  writing, 
made  payable  to  any  person  or  persons,  shall  be  assignable  by 
indorsement  thereon  under  the  hand  or  hands  of  any  such 
persons,  and  by  his,  her,  or  their  assignees,  in  the  same  manner 
as  bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest 
the  property  thereof  in  each  and  every  assignee  or  assignees 
successively."  In  that  case  it  was  held  that  this  statute  applied 
to  a  note  payable  to  a  person  by  name  "or  bearer,"  and  that 
such  a  note  could  not  be  transferred,  by  mere  delivery,  so  as 
to  vest  the  legal  title  in  the  bearer,  so  that  the  word  hearer^ 
in  such  a  note,  is  *  surphisage.  So,  also,  in  Sld-p- 
jnngton  v.  Pulliam,  3  Seam.  385,  it  was  held  that  *by  [*452] 
the  same  statute,  the  words  '^'  or  order  "  are  rendered 
surplusage  and  need  not  be  averred  in  pleading.  This  statute 
manifestly  had  two  objects  to  accomplish ;  one  of  which  was 
to  enlarge  the  expressed  intention  of  the  contracting  parties, 
and  to  make  notes,  &c.,  negotiable,  where  the  maker  mani- 
fested no  such  intention,  by  inserting  words    to  that  effect  in 
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tlie  body  of  the  note ;  and  the  other  was  to  restrict  the 
expressed  intention  of  the  parties,  by  requiring  a  written 
indorsement  to  pass  the  legal  title  to  the  note,  although  the 
maker  should  manifest  the  intention  to  make  it  transferable 
Avithout  indorsement,  as  Avhere  the  words  "or  bearer"  are 
inserted.  The  object  of  this  restriction  was',  no  doubt,  to  pro- 
tect the  real  owner  of  tlie  paper  against  any  one  who  might 
get  possession  of  it  improj.erly  and  without  his  consent.  But 
were  -vve  at  a  loss  to  tind  an  adequate  motive  for  the  provision, 
we  should  not  feel  at  liberty  to  disregard  the  plain  and  unam- 
biguous language  of  the  law.  Here  is  a  note  ]:ayable  to  a 
pers'm  whose  name  is  expressed  in  the  body  of  the  note,  and 
it  is  none  the  less  payable  to  a  pei-son  because  the  words  "  or 
bearer  "  are  inserted  after  the  name  of  the  juiyee.  The  statute 
declares  how  such  notes  shall  be  transferred,  which  necessarily 
excludes  all  other  modes  of  transfer. 

It  is  insisted  however,  in  this  ca^e,  that,  as  the  note  was 
ti-ansferred  by  deli\'ery  in  Xew  York,  where,  by  law,  the  legal 
title  to  the  note  could  pass  by  mere  delivery,  the  courts  of 
Illinois  should  recognize  such  transfer.  In  other  words,  it  is 
insisted  that  the  law  of  the  place  where  a  contract  is  made,  or 
an  act  is  done,  must  fix  and  control  the  statiis  of  the  parties  in 
every  other  place.  We  cannot  indorse  this  proposition  thus 
broadly.  The  law  of  the  forum  must  determine  the  mode  in 
which  relief  will  be  administered.  In  some  States  no  distinc- 
tion is  made  between  legal  and  equitable  titles,  in  the  forms  of 
administering  justice,  while  in  others,  as  in  this,  the  old 
forms  are  still  adhered  to.  Because  the  forms  of  proceeding 
in  New  York  or  Pennsylvania  will  allow  a  man  to  enforce  a 
given  right  in  his  own  name  in  their  courts,  it  does  not  follow 
that  he  can  enforce  the  same  right  in  the  same  way  every- 
Mhere.  The  mode  of  proceeding  and  the  form  to  be  adopted 
in  the  enforcement  of  a  riglit,  nnist  be  governed  by  the  lex 
fori  Because  our  law  allows  the  transfer  of  the  legal  title  to 
a  note  which  does  not,  upon  its  face,  provide  for  its  transfer 
by  the  use  of  the  words  "  or  order,"  "  or  bearer,"  it  would  not 
follow  tluit  tlie  assignee  could  enforce  it  in  his  own  name  in  a 
State,  by  whose  laws  no  such  transfer  could  be  made.  Suppose, 
in  New  York,  a  book  account  could  be  sold  on  execution  and  tlie 
purchaser  authorized  to  collect  it  inhis  ownname,  we  could  not 
recognize  him  as  the  legal  owner  of  the  claim,  although 
[*453]  M-e  might  atford  him  a  substantial  remedy  by  Allow- 
ing him  to  sue  in  the  name  of  the  original  creditor. 
ric  must  [)ursue  his  remedy  here  in  the  forms  prescribed  by 
our  law. 

It  lias  even  been  held  in  New  York,  that  a  bond  executed 
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in  Pennsylvania,  the  condition  of  wliicli  was  to  be  there  per- 
formed, was  no  bond  in  New  York,  and  could  not  be  there 
enforced  as  such,  because  only  a  scroll,  instead  of  a  wafer,  was 
attached  to  the  name  of  the  obligor ;  although,  by  the  law^  of 
Pennsylvania,  a  scroll  is  expressly  declared  to  be  a  good  seal. 
There  the  instrument  was  actually  sealed  according  to  the  law 
of  the  place  where  it  was  executed,  and  as  the  parties  intended  ; 
and  as  such,  the  rights  of  the  parties  were  there  fixed,  but 
according  to  the  laws  of  the  place  where  those  rights  were 
sought  to  be  enforced,  it  was  not  sealed,  and  the  remedy  had 
to  be  pursued  as  on  an  unsealed  instrument.  It  was  there  an 
instrument  of  less  dignity  than  where  it  was  executed,  and 
could  rank  only  wnth  simple  contracts,  which,  in  England,  and 
many  of  the  States,  would  often  make  a  very  material  differ- 
ence in  the  substantial  rights  of  the  parties,  as  in  the  distribu- 
tion of  the  assets  of  an  insolvent  estate. 

We  are  of  opinion  that,  under  our  law,  the  plaintiff  had  no 
right  in  our  courts  to  pursue  his  remedy  in  his  own  name,  and 
that  the  declaration  was  substantially  and  fatally  defective,  and 
that  the  Circuit  Court,  very  properly  arrested  the  judgment. 

The  judgment  must  be  affirmed. 

Judgment   affirmed. 

Skinner,  J.  The  note  is  negotiable  by  the  laws  of  this 
State  by  indorsement  in  writing,  and  by  the  law  of  New  York 
by  delivery.  The  effect  of  the  negotiation  by  delivery  in  New 
York  was  to  transfer  the  legal  title  to  the  plaintiff  below,  and 
by  the  law  of  comity,  in  my  judgment,  he  may  sue  in  this 
State  in  his  own  name,  adopting  the  forms  of  remedy  afforded 
by  the  local  law. 


Samuel    Holmes,   Appellant,  v.  Lemuel  Statelef, 

Appellee. 

Appeal  from  Marshall. 

A  party  may  show,  where  a  witness  resided  in  a  particular  county  for 
several  years,  that  his  character  for  truth  was  ba_d;  although  the  witness 
may  have  been  roving  for  some  years  preceding  the  trial  at  which  his  char- 
acter was  impeached. 

This  was  an  action  of  assumpsit,  begun  August  24th,  1854,  bj 
Stateler  against  Holmes,  in  the  Marshall  Circuit  Court. 

•  Cited:   85  lU.  227;  1  Bradw.  78.  ^ 
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[*4:54:]         *Plca  of  noil  assumpsit  filed  October  20,  1S54. 

The  case  was  tried  in  October,  1855,  before  Hol- 
LiSTKR,  Judo^e,  and  a  jury. 

Plaintiff  read  the  deposition  of  John  B.  Stateler,  his  brother, 
taken  in  Iowa,  in  September,  1854,  in  which  witness  testified, 
that  about  the  9tli  of  November,  1850,  at  Sacramento  City, 
]»laintiff  loaned  to  defendant,  in  the  ]3resence  of  witness,  twenty- 
live  ounces  of  gold  dust,  wortli  sixteen  dollars  per  ounce  ;  and 
that  the  customary  rate  of  intei'cst  in  California  was  five  per 
cent,  per  month. 

Holmes,  then,  after  proving  that  the  witness,  John  B. 
Stateler,  had  resided  in  Marshall  county,  Blinois,  from  1837  to 
1848,  and  that  since  1848  he  has  resided  in  different  places  in 
California  and  Iowa,  offered  to  'prove  that  during  all  the  time 
he  resided  in  Marsliall  county,  Illinois,  his  character  for  truth 
and  veracity  was  bad.  This  proof  was  excluded  by  the  court, 
and  defendant  excepted. 

T.  L.  Dickey,  for  Appellant. 

N.  H.  PcEPLE,  for  Appellee.  ' 

Caton,  J.  Before  proceeding  to  the  merits  of  this  ease,  we 
feel  called  upon  to  remark  that  most  of  this  voluminous  record 
has  nothing  to  do  with  the  case  liere,  and  cannot  be  examined 
by  this  court.  It  does  not  properly  constitute  a  part  of  the 
record.  Tlie  clerk  has  copied  several  connnissions,  with  the 
interrogatories  attached,  and  then  the  returns  thereto,  and  the 
depositions  themselves,  which  are  not  embodied  in  the  bill  of 
exceptions.     These  should  be  excluded  in  taxing  the  costs. 

The  only  question  whicli  we  think  it  necessary  to  examine  is, 
tlie  exclusion  by  the  court,  of  the  testimony  offered  to  impeach 
John  B.  Stateler,  who  was  examined  as  a  witness  on  the  part 
of  tlie  plaintiff*  below.  The  trial  took  place  in  October,  1855, 
and  the  bill  of  exceptions  states  that  the  defendant  proved 
that  tlie  witness  was  a  resident  of  Marshall  county,  from  1836 
(»r  1837,  till  tlie  fall  of  the  year  1847  or  1848,  and  tliat  since 
the  year  1848,  the  witness  had  resided  in  different  places  in 
the  States  of  Iowa  and  California.  He  then  offered  to  prove 
that  the  general  character  of  the  witness  for  truth  and  veracity 
wa.s  bad  during  all  *the  time  lie  resided  in  Marshall  connty. 
This,  we  think,  tlie  court  im|)roperly  excluded.  If,  during  the 
eleven  years  that  the  witness  resided  in  that  county,  his  char- 
acter was  bad,  it  might  well  have  autliorized  tlie  jury  to  pre- 
sume that  his  testimony  was  not  now  entitled  to  their  entire 
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confidence.  It  is  true  that  this  evidence  may  not 
have  been  entitled  to  as  much  weight  as  vrould  *evi-  [*455] 
dence  showing  that  it  was  bad  at  tlie  time  of  the  trial, 
by  the  testimony  of  witnesses,  who  were  then  acquainted  with 
his  reputation  among  his  neighbors,  but  still  it  was  beyond  all 
doubt  competent  to  be  considered  by  the  jury.  If  the  testi- 
mony offered  was  incompetent,  then  might  the  most  abandoned 
man,  by  floating  about  from  Iowa  to  California  for  six  or  seven 
years,  not  staying  long  enough  in  any  one  place  to  establish  a 
character,  be  introduced  upon  the  stand  as  a  witness  and  set 
all  impeachment  at  defiance.  The  witness,  it  is  not  doubted, 
might  liave  reformed  since  he  left  Marshall  county ;  but  it 
does  not  necessarily  follow^  that  he  did  reform.  If  he  did  so 
reform,  it  was  quite  as  easy  for  the  plaintiff"  to  prove  that  fact 
as  for  the  defendant  to  prove  that  his  character  still  continued 
bad.  The  evidence  should  have  been  admitted  to  the  jury,  to 
be  by  them  considered,  and  allowed  its  proper  weight  in  their 
deliberations. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  Holmes,  Appellant,    v.   William  Stummel, 

Appellee. 

Appeal  from  Marshall. 

Contract  for  "work — ^DEDucTioisr  nsr  price  for  omissions. — Wliere  a 
party  is  bound  by  contract  to  perform  certain  work,  it  is  presumed  that  if 
any  part  of  it  is  to  be  omitted,  there  should  be  a  reasonable  deduction  from 
the  contract  price  for  the  work  omitted,  unless  a  different  intention  is  shown 
by  the  evidence. 

This  suit  was  commenced  at  October  term,  1853,  being  an 
action  of  assumpsit ;  damages  claimed,  $300. 

The  declaration  in  the  first  count  was  for  grubbing  and  pil- 
ing the  brush  on  fifty  acres  of  land  in  said  county  and  for  cleaning 
done  thereon  by  the  said  plaintiff  for  the  said  defendant,  and 
at  his  special  instance  and  request ;  and  defendant  promised 
to  pay,  &c. ;  second  count,  general  account  for  work  and  labor. 
Plea,  general  issue. 

The  bill  of  exceptions  shows  the  following  facts  : 

That  the  i:)laintiif ,  to  maintain  the  issue  on  his  part,  produced 
as  a  witness  Thomas  Wier,  who  testified  that  plaintiff  grubbed 

-    See  60  111.  141;  59  111.   81  j  68  111.  424j  80  lU.  494. 
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for  defendant  about  fifty  acres  of  land,  in  1S52  and  1S53,  fin- 
ishini,^  about  the  15tli  April,  A.  D.  1S53,  being  something 
over  a  year  in  doing  it ;  that  the  work  was  worth  ten  dollars  ])er 
acre ;  that  he  heard  no  contract  about  the  grubbing ;  that  the 
land  on  which  it  was  done  was  taxed  to  Sarah  Holmes,  the  de- 
fendant's wife ;  that  William  White,  defendant's 
[*456]  father-in-law,  appeared  *to  have  possession  of,  and  ex- 
,ercise  control  over,  the  Tand  ;  that  Stummel  worked 
on  the  land  after  defendant  i-eturned  from  California,  and  that 
Holmes  knew  of  his  doing  so.  (Holmes  admitted  that  he  was 
the  owner  of  the  land  on  which  the  grubbing  was  done.) 
That,  about  a  year  after  the  land  was  grubbed,  defendant  built 
a  house  on  it.  On  cross-examination  he  stated,  that  on  the 
land  there  was  between  one  and  two  acres  in  a  ravine  not 
grubbed;  that  he  saw  a  written  contract  in  relation  to  the 
grubbing  in  the  plaintiff's  hands  ;  [that  it — the  contract — was 
between  William  White  or  Holmes'  wife  and  a  man  by  the 
name  of  Ferguson.]  The  evidence  in  brackets  was  objected 
to  by  defendant.  Having  been  called  out  by  the  plaintiff,  it 
was  "admitted  by  the  court,  and  defendant  excepted  to  the  ad- 
mission of  the  same  at  the  time  it  was  given.  Witness  fur- 
ther stated  that  Stummel  called  on  him,  showed  him  the  con- 
tract, and  got  him  to  go  and  look  at  the  work — grubbing — to 
tee  whether  it  was  done  according  to  the  contract. 

The  defendant  gave  notice  to  the  plaintiff,  to  produce  on 
the  trial  a  certain  contract  in  writing,  which  is  as  follows : 

"AnTiCLE-s  OF  Agkeement,  made  and  entered  into  between  William 
Stummf'l,  of  the  one  part,  and  Samuel  Holmes  of  the  other  part,  witnesseth: 
That  said  William  Stummel  has  this  day  agfreedto  clear,  grub  and  pile  the 
lirush,  all  to  be  done  in  good  order,  on  all  the  land  south  of  the  road  running 
from  Sandy  Creek  bridge  to  Jolm  Foster's,  that  William  White  bought  of 
Edward  Evans,  to  be  done  and  completed  by  the  first  day  of  April,  A.  D. 
18.W;  and  that  the  said  Samuel  Holmes  hath  agreed  to  pay  the  said  William 
Stummel  two  hundred  and  twenty-eight  dollars  for  the  same — fifty  dollars 
when  the  work  is  one-half  completed,  the  balance  when  done  and  com- 
j»leted.  In  witness,  we  the  undersigned  set  our  hands  and  seals, this  April 
the  13th,  1852. 

WILLIAM  STUMMEL, 
SAMUEL  HOLMES." 

Plaintiff  next  called  Peter  Fogle,  who  testified  that  about 
the  mitidle  of  March,  1853,  Holmes  came  to  the  place  where 
Stummel  was  at  work  grubbing,  and  asked  him  how  much  he 
got  an  acre  for  grubbing;  Stummel  made  no  reply;  Holmes 
asked  him  how  many  acres  there  were  in  the  piece  he  was 
grubbing :  Holmes  said  there  were  fifty-five  acres  in  all ;  that  an 
Irishman  had  grubbed  li\e  acres,  and  that  and  the  ravine  was 
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to  go  oiJfrom  StummeTs  grubbing.  This  was  about  the  middle 
of  March,  1853.  Witness  was  a  German,  and  stated  that,  at  the 
time  of  this  conversation,  he  had  been  about  a  year  in  the 
country  but  understood  English  then  about  as  well  as  now  ; 
that  he  had  worked  about  a  month  for  Stummel  on  the  grub- 
bing. (Said  witness  gave  his  evidence  a  portion  of  the  time  in 
English,  and  a  portion  through  three  interpreters.) 

Defendant  then  called  William  White,  who  is  his 
*father-in-law,  who  testified  that  he  knew  the  land  on  [*45T] 
which  the  grubbing  was  done  ;  that'  he  knew  at  the 
time  of  its  being  done;  that  he  lived  about  a  mile  and  three- 
quarters  from  the  place  ;  that  said  grubbing  was  done  under 
a  written  contract,  and  that  the  plaintiii  was  to  have  between 
two  hundred  and  seventy  and  two  hundred  and  eighty  dollars 
for  doing  said  work ;  that  the  work  w^as  not  well  done,  by  one- 
half  its  value;  that  before  September,  1852,  he  paid  plaintiff 
towards  said  grubbing  between  $15  and  $20. 

On  cross-examination,  he  stated  that  the  wa}^  he  knew  the 
work  was  done  under  a  written  contract,  was,  that  he  wrote  the 
said  contract  himself  ;  that  such  contract  was  between  Holmes' 
wife  and  a  man  by  the  name  of  Ferguson,  and  signed  by  them ; 
he  believed  Holmes'  wife's  name  was  to  it. 

Defendant  then  called  Edward  McKisson,  who  testified  that 
in  April,  1853,  he  heard  a  conversation  between  plaintiff  and 
defendant  on  the  ground  where  the  grubbing  was  done ;  that 
Stummel  said  that  Holmes'  neighbors  had  told  him  that  he. 
Holmes,  would  not  pay  him  for  his  work,  and  that  he  was  going 
to  quit  next  day ;  Holmes  told  him,  Stummel,that  when  he  had 
finished  the  grubbing  according  to  the  article,  his  money  was 
ready  for  him ;  Holmes  asked  him  to  grub  the  ravine ;  he  said 
he  would  not;  Stummel,  in  this  conversation,  said  Holmes  had 
paid  him  between  $90  and  $100  ;  witness  stated  he  thought 
the  plaintiff  quit  grubbing  on  Monday  after  this  conversation, 
w^hich  was  on  Saturday,  but  of  this  he  was  not  certain. 

David  Etiuger,  called  by  defendant,  testified  that  at  last 
April  term  of  the  court,  Stummel  said,  as  they,  (he,  Holmes, 
Stummel,  and  some  others,)  were  riding  into  court,  that  the 
lawsuit  was  costing  a  good  deal  of  time  and  money  ;  Holmes 
said  he  knew  it  was,  but  Stummel  ought  to  have  done  his  work 
right  and  finished  the  job  according  to  the  contract  and  ad- 
mitted what  he.  Holmes,  had  paid  him;  Stummel  said  he  knew 
he  ought  to,  but  the  job  was  too  hard,  or  it  was  too  hard  work,  or 
something  to  that  effect ;  Holmes  said  he  had  paid  liim  about 
$90,  and  he  ought  to  acknowledge  it ;  witness  stated  that  he 
has  seen  the  grubbing ;  that  it  was  about  half  done — nut  well 
done. 
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Theodore  Kisliner,  called  by  the  defendant,  testified  that  he 
saw  a  ]>ait  of  the  land,  about  Hfteen  acres  on  the  east  side  of 
ravine,  after  it  was  grubbed  ;  that  it  was  not  well  done — good 
many  stumps  left  in  it. 

John  Wear,  called  by  the  defendant,  stated  that  he  had  seen 
and  exiiiiiined  the  grubbing  since  it  was  done,  and  that  in  his 
opinion  it  was  tolerably  well  done. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
as  follows: 
[*J:5S]  *1.  If  the  jury  believe  from  the  evidence,  that  the 
■jilaintiff  grubbed  fifty  acres  of  land  for  the  defendant, 
then  the  jury  ought  to  allow  to  the  ])laintiff  what  the  jury  be- 
lieve the  grubbing  was  M'orth,  unless  the  defendant  has  proved 
a  valid  contract  for  a  less  sum,  or  that  he,  defendant,  has  paid 
for  said  grubbing. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
did  the  grubbing  in  a  fair  and  workmanlike  manner,  and  as 
well  as  such  kind  of  grubbing  is  usually  done,  the  jury  ought 
nt)t  to  allijw  |)la:ntilf  any  less  than  the  contract  price,  even  if 
a  contract  price  has  been  ju'oved. 

3.  If  tliejury  believe,  from  the  evidence,  that  under  a  con- 
tract between  the  parties  the  plaintiff  was  bound  to  grub  the 
ravine,  yet  if  the  jury  believe  that  the  defendant  released  the 
plaintiff  from  grubbing  out  the  ravine,  then  the  jury  ought  not 
to  make  any  deduction  in  consequence  of  said  ravine  not 
being  grubbed. 

4.  Unless  the  defendant  has  proved  a  valid  subsisting  con- 
tract between  the  ])arties  under  which  the  work  sued  for  was 
done,  then  plaintitf  is  entitled  to  recover  from  the  defend- 
ant the  value  of  the  work  done  by  him  as  proved ;  that  to  show 
such  valid  contract,  it  nnist  be  proved  that  it  was  assented  and 
agj-eed  to  by  both  parties,  and  was  for  a  sufiicient  considera- 
tion. 

5.  It  is  for  the  defendant  t()i)rove  the  existence  of  the  writ- 
ten contract,  and  unless  he  has  proved  it,  the  plaintiff  is  en- 
titled to  recover  for  the  amount  he  has  proved  his  labor  to  be 
worth. 

To  the  giving  of  which  instructions  the  defendant's'  counsel 
then  and  there,  at  the  time  the  same  were  given,  objected  and 
exf-e  itcd. 

Tiie  jury  f(nind  a  verdict  for  the  plaintiff  for  $390.  Plaint- 
iff enti'i-ed  a  vemlttitu)' iov  §UU.  The  cause  was  tried  before 
lIor.LisiKu,  Judi^e. 


Is.  \[.  i'LJci'Li:,  for  Appellant. 
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Holmes  v.  Stummel. 
S.  L.  Richmond,  for  Ajjpellee. 

Caton,  J.  "We  are  of  opinion  tliat  the  tliird  instruction 
asked  and  given  for  tlie  ])laintiff  below,  was  calculated  to  mis- 
lead the  jury,  and  should  not  have  been  given  in  the  terms 
asked.  It  is  in  these  words :  "  If  the  jury  believe  from  the 
evidence  that  under  a  contract  between  ihe  parties,  the  plaint- 
iff was  bound  to  grub  the  rayme,  yet  if  the  jury  believe  that 
the  defendant  released  the  plaintitf  from  grubbing  out  the  ra- 
vine, then  the  jury  ought  not  to  make  any  deduction  in  conse- 
quence of  said  ravine  not  being  grubbed."  Assuming  that,  by 
the  contract,  Stummel  was  bound  to  grub  the  ravine, 
and  that  there  is  evidence  fj-om  *which  the  jury  might  [*459] 
infer  that  by  a  subsequent  arrangement  between  the 
parties,  the  ravine  need  not  be  grubbed,  the  implication  is,  that 
the  parties  intended  that  there  should  be  a  reasonable  deduction 
from  the  contract  price  for  the  amount  of  labor  which  Stum- 
mel was  released  from  performing,  unless  the  jury  should 
further  find  that  it  was  also  the  intention  of  the  parties  that 
there  should  be  no  deduction  made  by  reason  of  the  work 
omitted.  The  jury  would  naturally  understand  from  this 
instruction,  that  if  Holmes  agreed  that  Stnmmel  need  not 
grub  the  ravine,  the  presumption  of  law  is  that  he  intended 
that  no  deduction  should  be  made  on  that  account.  We  think 
the  presumption  of  law  is  the  other  w^ay,  and  that  if  he  released 
him  from  performing  a  pait  of  the  contract,  it  was  upon  the 
implied  consideration,  that  a  reasonable  amount  should  be  de- 
ducted from  the  contract  price,  unless  the  jury  should  find 
from  the  evidence  a  different  intention. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Joseph  D.  Webster,  Appellant,  v.  John  M.  Cobb,* 

Appellee. 

Jjypeal  from  Cook  County  Court  of  Common  Pleas. 

NF.GOTiAni,E  PAPER— Power  op  holder  to  fill  blank.— The  holder 
of  a  negotiable  not«,  indorsed  in  blank,  may  fill  up  the  blank  with  such  un- 
dertaking as  is  consistent  with  the  nature  of  the  instrument  and  the  inten- 
tion of  the  parties." 

SiGXATruE  IN  BLANK  ON  BACK — PRESUMPTION. — The  Signature  of  a  third 
person  in  blank,  on  the  back  c*  a  note  in  the  hands  of  the  payee,  is  presump- 
tive evidence  that  it  was  placed  there  as  a  guaranty,  at  the  time  of  the  ex- 
ecution of  the  note.'' 

Same — Writing  guaranty. — A  guaranty  may  be  written  over  such  a 
signature,  at  the  trial  of  a  suit  upon  it. 

"Action  on  guaranty.— Upon  an  action  upon  such  a  guaranty,  the  party 
may  show,  after  proving  payment  to  the  payee,  that  it  was  assigned  under 
such  circumstances  as  make  it  colorable,  and  defeat  a  recovery. 

Tins  judgment  -was  rendered  by  J.  M.  Wilson,  Judge,  with- 
out the  intervention  of  a  jury,  at  February  term,  1S50,  of  the 
Common  Pleas  Court. 

The  plaintiff,  in  the  t^rst  count  in  his  declaration,  declares 
upon  a  ])romissory  note,  alleged  to  have  been  made  by  one 
Henry  Fowler,  bearing  date  October  10th,  1852,  and  alleges 
that  tlie  said  Henry  Fowler,  thereby,  three  years  after  the 
<late  of  said  note,  for  value  received,  promised  to  pay  one 
Thomas  A.  Stewart,  or  order,  ten  hundred  aiid  eighty-three 
dollars,  with  interest,  at  bank,  "  and  tliat  the  defendant,  at  the 
time  of  the  making  of  the  note  and  before  the  same 
[*4:60]  was  delivered  to  said  Stewart,  *and  in  consideration 
that  said  Stewart  would  accept  the  same,  indoi'sed  the 
said  note  in  writing  by  the  name  and  style  of  J.  D.  Webster, 
and  the  said  Henry  Fowler  then  and  there  delivered  the  said 
n«tte,  so  indorsed,  to  said  Stewart,  and  the  said  Stewart  then 

Citrp:  Liability  of  guarantor,  41  III.  413;  43  111.  44;  authority  to  fill 
bank  indorsement,  4'2  III.  '295;  46  111.  60;  presumption  as  to  time  of  guar- 
anty, .3.5  III.  439;  73  HI.  345. 

"•  The  receiver  of  a  negotiable  instrument  indorsed  in  blank,  or  any 
bona  fidr  holder  of  it,  may  write  over  it  an  indorsement  in  full  to  himself 
or  to  another,  or  any  contract  consistent  with  the  character  of  an  indorse- 
ment; but  he  could  not  enlarge  the  liability  of  the  indorser  in  blank,  by 
writing  over  it  a  waiver  of  any  of  his  rights  such  as  demand  and  notice." 

1   Daniol's  Neg.  Inst.=;.  §  694. 

The  holder  of  a  note  indorsed  in  blank  by  the  payee  cannot  change  the 
contract  of  tlit;  indorser  by  writing  over  the  hitter's  name  a  contract  of 
guaranty.     So  ln'ld  in  Belden  r.  Hann,  61  la.  42. 

J'There  is  nmch  un 'iTtainty  a-s  to  the  effcctof  a  blank  indorsement  by  a 
tliird  party  in  advance  of  the  payee. 

See  Klein  v.  Currier,  14  III.  237,  note, 
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and  tliere  accepted  the  said  note,  and  afterwards  and  before 
the  same  became  due,  to  wit :  on  the  first  day  of  September, 
A.  D.  1855,  assigned  the  said  note  by  indorsement  in  writing 
and  delivered  the  same  so  indorsed  to  the  plaintifi:,  and  thereby 
ordered  and  directed  tlie  said  sum  of  money  in  said  note  speci- 
fied to  be  paid  to  the  plaintiff."  The  plaintiff  further  alleges 
that  at  the  time  the  note  became  due.  Fowler  had  left  the 
State  of  Illinois,  and  has  since  continued  ubsent  from  the  State, 
so  that  process  could  not  be  served  npon  him,  and  that  the  in- 
stitution and  prosecution  of  a  suit  against  Fowler  would  have 
been  unavailing;  and  concludes  that  by  reason  thereof,  and 
by  form  of  the  statute  in  such  cases  made  and  provided,  the 
defendant  became  liable  to  pay,  &c.,  and  in  consideration 
thereof  promised  to  pay,  &c. 

In  the  second  count  the  plaintiff  alleges  that  on  the  10th  day 
of  October  aforesaid,  Henry  Fowler,  for  value  received  by 
liim  from  said  Stewart,  made  his  certain  promissory  note  in 
writing,  bearing  date  on  that  day,  and  the  said  defendant  then 
and  there,  in  consideration  of  snch  value  received,  did  under- 
take and  faithfully  promise  to  said  Stewart  that  such  note 
should  be  paid  by  said  Fowler,  when  tlie  same  should  become 
due  and  payable  according  to  its  terms  and  purport,  which  said 
note  is  in  the  words  and  figures  following,  to  wit : 

"^1,083.  Chicago,  Octoler  lOtJi,  1852. 

Three  years  after  date,  for  value  received,  I  promise  to  pay  Thomas  A« 

Stewart,  or  order,  ten  hundred  and  eighty-three  dollars,  with  interest,  at 

bank. 

HENRY  FOWLER." 

And  upon  which  note,  at  the  time  of  the  making  thereof 
and  delivery  thereof  to  said  Stewart,  and  to  induce  him  to  ac- 
cept the  same,  the  said  defendant  did  make  his  certain  promise, 
and  guarantee  in  writing  on  the  back  thereof,  as  follows  :  "For 
value  received  I  do  hereby  guarantee  the  payment  of  the 
within  note,  when  due."  Which  said  note  so  indorsed  was 
then  and  there  delivered  to  said  Stewart. 

In  the  third  count  he  declares  against  the  defendant  as  a 
joint  and  several  maker  of  a  promissory  note  with  one  Henry 
Fowler. 

In  the  fourth  count  the  plaintiff  alleges  that  Henry  Fowler 
made  the  note  to  Henry  Fowler  or  order,  and  that  Stewart 
indorsed  the  note  to  defendant  without  recourse,  and  that  the 
said  defendant  reindorsed  and  delivered  the  note  to  Stewart, 
and  that  Stewart  afterwards  indorsed  and  delivered 
the  note  to  *the  plaintiff,  and  that  when  the  note  be-  [*1:61] 
came  due,  Fowder  had  left  the  State,  and  haci  since 
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c't»iitiiuied  ab>c'nt  from  the  State,  so  that  process  could  not  be 
served  u]K>n  him. 

Tlien  follows  the  money  count,  and  an  account  stated. 

The  defendant  Hied,  tirst,  the  plea  of  general  issue. 

Second.  That  after  the  making  of  the  note,  and  before  the 
assiirmnent  to  the  plaintiff  the  defendant  and  one  Timothy 
AVriiilit  sold  a  one-third  interest  in  a  newspaper  establish- 
ment, known  as  the  Chicago  Daily  Tribnne,  to  said  Stewart, 
in  full  satisfaction  and  discharge  of  the  note,  and  that  tlie 
assiirnment  of  the  note  to  the  ]ilaintiff  was  made  after  its 
maturity,  and  that  at  the  tinie  of  the  assignment  and  prior 
thereto,  the  plaintiff  liad  notice  of  the  payment  and  satisfac- 
tion of  the  note. 

The  tiiird  i)lea  differs  from  the  second  only  in  alleging  that 
Henry  Fowler  and  Timothy  "Wright  sold  the  one-third  in- 
terest. 

And  the  fourth  plea  differs  from  the  second  only  in  alleging 
tluit  Henry  Fowler  sold  the  one-third  interest. 

To  each  of  the  special  pleas,  the  plaintiff  replies:  -First, 
that  the  assiscmnent  was  not  made  after,  but  before,  the 
maturity  of  the  note,  and  that  the  plaintiff  had  not,  at  the 
time  of  the  assigmnent  and  prior  thereto,  notice  of  the  pay- 
ment and  satisfaction  of  the  note.     And, 

xSWv>/ir/,  he  claims  that  the  note  was  not  paid  and  satisfied, 
as  alleged  by  the  defendant. 

Similiter  having  been  filed  and  issnes  being  thus  joined,  on 
the  trial  the  ])laintitf  offered  in  evidence  a  note  in  the  words 
and  figures  following:  , 

"81,083.  Chkago,  October  10^7?,  1852. 

Three  years  after  date,  for  value  received,  I  promise  to  pay  Thomas  A. 
Stewart  or  order,  ten  hundred  eighty-three  dollars,  with  interest,  at  bank. 

HENRY  FOWLER." 

"With  an  indorsement  thereon  in  blank,  as  follows:  "J.  D. 
"Webster,"  and  the  jilaintiff's  counsel  filled  np  the  b'ank  in- 
dorsement by  writing  over  the  same  the  words  following 
"  For  value  received,  I  do  hereby  guarantee  the  i^ayment  o 
tl>e  within  note,  when  due,"  and  jnoposed  to  read  the  same 
witli  the  indorsement,  in  evidence  to  the  conrt,  nnder  the 
issues  in  said  cause,  to  which  the  defendant  objected;  but  his 
tdijection  was  overruled,  and  the  note  was  read  in  evidence,  to 
wliich  ruling  of  the  court  the  defendant  excejited. 

The  defendant  then  called  as  a  witness  Thomas  A.  Stewart, 
who  Iiad  been  duly  subpoenaed  and  commanded  to  bi-ing  M-ith 
liim  tlie  articles  of  agreement  between  Joseph  D.  Webster, 
Timothy  Wright   and   T.  A.    StcM-art,   for   the   sale    to   said 
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Stewart  of  a  one-tliird  interest  in  a  newsj^aper  establisli- 
ment,  known  as  the  *Cliicago  Tribune,  and  setting-  [*tl:62] 
fortli  the  conditions  of  said  sale.  '  Tlie  witness  stated 
that  he  had  not  had  in  his  possession,  at  any  time,  an  agree- 
ment executed  by  and  between  Timothy  Wright,  Joseph  D.  Web- 
ster and  himself,  for  a  sale  to  him,  the  witness,  of  a  one-third 
interest  in  a  newspaper  establishment,  known  as  the  Chicago 
Daily  Tribune,  and  for  articles  of  copartnership  between 
them;  that  he  had,  however,  an  agi-eement  for  the  sale  to 
him  of  such  one-third  interest,  executed  by  Timoth}'-  Wright 
and  himself,  and  containing  articles  of  copartnership  between 
them;  that  subsequently,  and  while  the  agreement  w^as  in  the 
possession  of  Mr.  Wright,  and  without  the  witness's  consent, 
"&  Co."  was  inserted  after  Mr.  Wright's  name  in  the  agree- 
ment, and  his  signature  and  a  clause  that  the  company  was 
Mr.  "J.  D.  Webster,"  and  that  he  was  interested  in  the  sale 
to  the  witness,  his  name  for  some  reason  not  having  been 
mentioned  in  the  agreement,  and  that  his  (Webster's)  interest 
continued,  after  the  sale  to  tlie  witness,  in  the  establishment, 
and  that  subsequently,  in  1854,  Webster  was  recognized  as  a 
copartner  by  Wright  and  the  witness.  The  witness  further 
stated  that  the  agreement  was  now  in  the  hands  of  Mr.  An- 
thony, one  of  the  attorneys  for  the  plaintiff,  and  that  he,  the 
witness,  had  delivered  the  agreement  to  Mr.  Anthony. 

The  defendant's  counsel  here  read  to  the  court  a  notice 
which  had  been  duly  served  upon  the  attorneys  for  the  plaint- 
iff, desiring  them  to  produce  at  the  trial  a  certain  agreement 
in  writing,  bearing  date  the  24th  of  July,  A.  D.  1853,  or 
thereabouts,  between  Josejjh  D.  Webster,  Timothy  Wright 
and  T.  A.  Stewart,  for  the  sale  to  said  Stewart  of  a  one-third 
interest  in  a  newspaper  establishment,  known  as  the  Chicago 
Tribune,  and  being  articles  for  a  copartnership  between  said 
parties. 

Plaintiff's  counsel  declining  to  produce  the  agreement,  to 
prove  the  contents  of  the  same,  the  defendant  called  as  a  wit- 
ness, J.  Medill,  who  stated  that  he  was  in  the  Tribune  office, 
in  Chicago,  on  the  first  day  of  September,  A.  D.  1855.  That 
Mr.  Timothy  Wright,  Joseph  D.  Webster,  and  Stewart  were 
there  trying  to  effect  a  settlement.  That  they  had  there  an 
agreement  in  writing,  purporting  to  have  been  executed  by 
Timothy  Wright,  Joseph  D.  Webster  and  Thomas  A.  Stew- 
art, as  he,  the  witness,  nnderstood.  lie  did  not  examine  the 
signatures.  That  he,  the  witness,  read  a  portion  of  the 
agreement — the  first  part  of  it — and  tliat  Mr.  Wright  read  a 
portion  of  it  there,  in  the  hearing  of  the  witness,  and  in  the 
presence  of  Mr.  Stewart,  and  that  as  he  read  along  he  spoke 
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of  or  called  attention  to  particular  portions  of  the  agreement* 
That  he.  tlie  witness,  could  not  distinguish  between  what  was 
said  and  what  was  in  writing,  and  that  there  seemed 
[*463]  to  be  no  misundei-standing  as  to  what  the  writing  -con- 
tained; that  the  ]iarties  did  not  settle;  that  Mr.  Stew- 
art got  angry,  took  the  writing  and  went  away  with  it.  The 
agreement  provided  for  the  sale  of  a  one-third  interest  in  the 
printing  establishment,  known,  as  the  Chicago  Daily  Tribune, 
to  Mr.  Stewart,  by  Mr.  Wright  and  Webster,  as  he,  the 
witness,  understood,  and  contained  articles  for  a  copartnership 
between  the  three;  that  Mr.  Stewart,  in  part  payment  for 
such  onc-tliird  interest,  was  to  deliver  up  a  certain  promissory 
note,  made  by  Henry  FoAvler,  payable  to  Thomas  A.  Stewart, 
and  indorsed  by  Webster;  tlie  note,  the  witness  thinks,  was 
for  one  thousand  dollars,  or  something  over  that  sum — he 
does  nut  recollect  the  amount  exactly;  that  this  was  stated  in 
tlie  agreement.  There  was  that  note  and  one  other  small 
note,  made  by  Mr.  Fowler  and  indorsed  by  Mr.  Wright,  which 
was  also  to  be  delivered  up  in  part  payment  for  the  one-tliird 
interest,  that  the  balance  was  to  be  paid  in  money  at  appoint- 
ed times,  and  that  these  were  the  only  two  notes  mentioned  in 
the  agreement,  and  that  the  larger  note  for  one  thousand 
dollars  or  over,  the  witness  thinks,  was  then  about  maturing, 
and  that  it  would  become  due,  according  to  the  terms,  the 
next  niontli,  or  the  month  after,  and  that  Mr.  Stewart  then 
adnn'tted  that  the  note  had  been  paid,  and  promised  to  deliver 
it  up  to  Mr.  Webster.  The  witness  thinks  the  agreement  bore 
date  some  time  in  July,  A.  D.  1853. 

Air.  Stewart,  beins:  recalled,  stated  that  the  note  referred  to  in 
the  agrci'ment  was  the  note  uj^on  which  the  action  was  brought ; 
that  he,  the  M'itness,  took  jiossession  of  the  interest  which  he 
piirchasi'd  in  the  Tril^me  othce,  immediately  after  the  execu- 
tion of  the  agi-eement,  and  continued  in  the  enjoyment  of  this 
interest  until  he  sold  out  to  Wriglit,  Medill  ife  Co.,  in  June,  A. 
D.  1854. 

He  further  testified  tliat  he  was  a  brother-in-law  of  the 
lilaintilT,  and  that  the  i)laintitf  luid,  for  the  past  two  years, 
been  living  u|)on  and  carrying  on  the  farm  of  the  witness,  at 
Crystal  l.iike,  and  that  the  witness  had  agreed  with  the  plaint- 
ifT,  that  for  making  certain  repairs  in  the  fences,  he,  the 
nlaintilT,  might  have  the  use  of  his  farm.  That  previous  to 
his  H8signing  the  note  to  the  plaintiff,  the  plaintiff  Manted  to 
leave  Ids  farm,  and  tliat  the  witness  had  agreed  M'ith  him  to 
IMirchase  of  him  the  crops  on  the  farm,  consisting  of  corn, 
about  ten  acres,  wliich  was  thcji  unharvested,  and  which  tiio 
jilaintilf  was  to  harvest  that  fall,  about  twenty  acres  of  oats, 
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whicli  were  tlien  in  the  stack,  and  wliicli  the  plaintiff  was  to 
thrash,  and  some  wheat,  I  don't  know  how  much.  I  was  to 
take  the  farming  utensils,  also.  In  pursuance  of  this  agree- 
ment, I  had  taken  possession  of  the  farm  about  two  or  three 
weeks  before  the  assignment  of  the  note  to  the  plaintiff.  The 
plaintiff"  had  never  fixed  upon  any  particular  sum  which  the 
witness  was  to  pay  him  for  this  property.  N"o  bill  of 
sale  was  *ever  made  ont,  though  the  witness  believes  [*464] 
they  had  made  an  esthnatc  of  its  value,  and  he  forgets 
what  the  estimate  was,  or  how  much  they  called  it  worth ; 
the'y  had  fixed  upon  no  time  when  the  witness  was  to  pay  for 
it,  though  the  witness  says  he  knew  the  plaintiff  would  never 
press  him  for  the  pay,  and  \vould  give  him  what  time  he 
wanted,  and  that  he  gave  no  note,  or  any  other  written  obliga- 
tion, to  the  plaintiff. 

That  on  the  first  day  of  September,  after  the  interview  of 
the  witness  with  Wright  and  Webster,  when  he,  the  witness, 
found  that  Mr.  Wright  would  not  ]my  him  a  demand  which 
he  held  against  him,  he  assigned  the  note  to  the  plaintiff";  that 
he  did  not  tell  the  plaintiff  that  he  had  had  any  difficulty  with 
Mr.  Wright ;  that  it  was  about  two  hours  after  he  had  this 
interview  on  Saturday  afternoon,  and  that  the  plaintiff  was 
then  in  Chicago,  and  that  he  went  immediately  from  the 
Tribune  office  to  the  house  of  Mr.  ThwPng,  in  Chicago,  and 
found  the  plaintiff  there.  That  after  the  witness  had  written 
the  assignment  on  the  back  of  the  note,  he  had  Mr.  Cobb 
called  to  his  room,  for  he  was  then  quite  unwell  and  a  good 
deal  agitated,  and  asked  the  plaintiff,  after  he  had'  shown  him 
the  note  with  the  assignment  he  had  made,  if  he  would  take 
the  note  in  payment  for  the  property.  That  the  plaintiff  re- 
plied that  he  would,  if  it  would  be  any  accommodation  to  him, 
the  witness,  and  he  did  not  want  it.  I  then  gave  him  the  note, 
and  the  assignment  was  witnessed  the  next  morning.  That 
this  was  all  that  Was  said,  and  all  the  negotiation  they  had 
about  it.  That  the  plaintiff  gave  him  no  release,  or  anything 
of  that  kind ;  that  nothing  was  then  said  about  how  much  the 
witness  was  to  pay  him  for  the  property,  or  when  he  was  to  pay 
him  for  it,  and  that  this  was  the  only  consideration  for  the 
assignment  of  the  note ;  that  the  jilaintiff  harvested  the  corn 
and  thrashed  the  oats  some  time  after. 

Upon  this  evidence,  the  court  found  the  issue  for  the  plaint- 
iff, and  assessed  the  damages  at  the  sum  of  $1,295.  To  which 
finding  and  decision  of  the  court,  the  defendant  excepted,  en- 
tered a  motion  for  a  new  trial,  and  the  court  overruling  the 
motion  for  a  new  trial,  the  defendant  excepted  to  the  ruling 
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and  docision  of  the  court,  and  prayed  an  apj^eal  to  the  Supreme 
Court,  which  was  allowed.  '^ 

IIoYXE  and  Miller,  for  Appellant. 

Elliot  ANTnoxT,  for  Appellee. 

Skmnnkk,  J.  This  was  an  action  of  assumpsit  by  Cobb 
against  Webster,  ujion  a  guaranty  of  a  promissory  note,  exe- 
cuted by  one  Fowler  to  one  Stewart,  who  assigned 
[*4G5]  the  same  to  Cobb.  *The  second  count  of  the  decla- 
ration alleges  the  making  of  the  note  by  Fowler;  that 
Webster  at  the  same  time,  and  before  the  delivery  thereof  to 
Stewart,  in  consideration  thereof,  and  that  Stewart  would  ac- 
cojit  the  same,  did  make  his  promise  and  guaranty  in  writing, 
on  the  back  thereof,  as  folloM'S:  "For  value  received,  I  do 
hereby  guarantee  the  payment  of  the  within  note  when  due ;" 
the  assignment  of  the  note  by  Stewart  to  Cobb,  before  the  same 
became  due,  and  that  neither  Fuwler  nor  Webster  hav^e  paid 
the  same,  etc, 

Webster  pleaded  the  general  issue  and  special  pleas,  alleg- 
ing ])ayment  of  the  note  before  the  assignment  to  Stewart, 
and  impeaching  the  good  faith  of  the  assignment.  The  cause 
was  tried  by  the  court,  and  judgment  rendered  in  favor  of 
(Jubb  for  the  amount  pf  the  note.  On  the  trial  the  plaintitf 
I'cad  the  note  and  assigmnent  in  evidence,  with  the  signature 
of  the  defendant  written  and  in  blank  on  the  back  thereof. 
The  defendant  objected  to  this  evidence,  and  the  plaintiff  then 
wrote  over  the  signature  of  defendant  the  guaranty  in  the 
declaration  set  forth.  To  the  reading  of  this  guaranty  in 
evidence  the  defendant  objected,  and  the  court  overruled  the 
objection.  The  only  questions  necessary  for  determinaticn 
are:  Had  the  plaintitf  the  right  to  till  u])  the  blank  over  the 
signatui-e  of  tlie  defendant  with  the  guai'anty  ?  Can  the 
|>Iaintilf  maintain  an  action  on  the  guaranty?  And  was  the 
1  lote  assigned  ^o««  ^y>f(/^,  so  as  to  cut  off  the  defence  of  pay- 
ment to  the  payee,  by  the  maker,  before  tlie  assignment? 

The  proof  shows  tliat  the  signature  of  defendant  was  on 
the  back  of  the  note  while  in  the  hands  of  the  ]iayee,  and 
tliat  the  ]tayee  assigned  the  note  to  the  plaintiff  in  the  same 
condition  as  it  came  to  his  liands.  Jn  the  case  of  Camdoi  v. 
MiCni/,  'A  Scam,  437,  this  court  held  the  law  to  be,  that  the 
holder  of  a  ne<5utiable  note,  indorsed  in  blank,  may  fill  up  the 
blank  with  such  undertaking  as  is  consistent  with  the  nature 
of  the  instrument  aiid  the  intention  of  the  parties;  and  that 
the  signature  of  a  third  person,  in  blank,  on  the  back  of  such 
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note,  wliile  in  the  hands  of  the  payee,  is  presumptive  evidence 
that  it  was  ]3]aced  there  at  the  time  of  the  execution  of  the 
note  as  a  guaranty. 

The  same  doctrine  is  recognized  in  Cuf^limari  v.  Dement^  3 
Scam.  497;  Smith  v.  Fhicli^  2  Scam.  321;  Carroll  v.  Weld^ 
13  111.  682;  and  Klein  v.  Currier,  14  111.  237. 

"Where  the  note  has  been  in  circulation,  and  the  name  of  a 
third  person  appears  upon  it  in  blank,  it  cannot  be  determined 
whether  the  name  was  placed  there  for  the  purposes  of  trans- 
fer and  creating  the  liability  of  simple  indorser,  or  for  the 
]Jurpose  of  absolute  guaranty.  The  note,  in  the 
course  of  negotiation,  *may  have  passed  from  holder  ^466] 
to  holder,  by  blank  indorsement,  and,  therefore,  no 
presumption,  from  the  face  of  the  instrument,  can  be  raised, 
that  the  blank  signature  was  placed  there  at  the  incei3tion  of 
note,  as  a  guaranty.  Here,  the  note  was  so  indorsed  at  the 
time  of  its  delivery  to  the  pa3^ee,  and  passed,  by  assignment, 
directly  from  him  to  the  plaintiff.  The  defendant  could  not, 
therefore,  have  been  an  intervening  indorser. 

The  guaranty  is  such  an  one  as  the  law,  under  the  facts,  im- 
plies, and  was,  therefore,  rightfully  written  over  the  signature 
of  the  defendant,  even  at  the  trial.  The  guaranty  is  general, 
specifying  no  person  to  whom  the  guarantor  undertakes  to  be 
liable,  and  is  ujwn  the  back  of  a  negotiable  instrument.  In 
such  case,  the  guaranty  runs  with  the  instrument  on  which  it 
is  written,  and  to  which  it  refers,  partakes  of  its  quality  of 
negotiability,  and  any  j)ersons  having  the  legal  interest  in  the 
principal  instrument,  takes,  in  like  manner,  the  incident  and 
may  sue  upon  the  guaranty.  This  Aaew  is  consistent  with  the 
nature  of  the  transaction,  the  evident  intention  of  the  parties, 
and  the  objects  and  uses  of  commercial  paper.  Ileaton  v. 
//^^t'?'^/'^,  3  Scam.  489;  ^^atson^.  IlcZoren,  19  Wend.  557; 
26  Wend.  425 ;  Story  on  Bills,  536  ;  Adams  v.  Jones,  12 
Peters,  207;  Walton  v.  Dodson,  3  Carr.  &  Payne,  163; 
Br,adley  v.  Carey,  3  Greenleaf,  233. 

The  defendant  proved  the  payment  of  the  note  to  the 
payee,  Stewart,  before  the  assignment  to  tlie  plaintiff,  and 
called  Stewart  to  impeach  the  assignment.  From  Stewart's 
testim.ony,  it  appears  that  he  had  a"  difiiculty  with  Webster, 
and  others  connected  with  the  transaction  out  of  which  the 
note  arose,  and  that  Stewart,  upon  the  refusal  of  one  of  the 
parties  to  pay  him  a  demand,  wrote  an  assignment  of  the  note 
to  the  plaintiff,  his  brother-in-law,  which  assignment  was  also 
^vntnessed  ;  that  Stewai't,  being  somewhat  excited  and  unwell, 
sent  for  the  ]ilaintiff,  showed  him  the  note  and  assignment 
and  asked  him  if  he  would  take  the  note  in  payment  of  cer- 
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was  a  replication   to  tlie  answer  to  the    amended  bill.     There 
are  no  proofs  in  the  record,  independent  of  tiie  exhibits. 

The  conrt,  Davis,  Judge,  presiding,  at  September  term,  1854, 
of  the  McLean  Circuit  Court,  entered  a  decree  in  favor  of 
complainant  for  $1,000,  interest  and  costs. 

Holmes,  Scott  and  Walker,  for  Plaintiff  in  Error. 

B.  C.  CooKE  and  J.  C.  Walker,  for  Defendant  in  Error. 

ScATES,  C.  J.  Where  two  instruments  are  executed  as  parts 
of  the  same  transaction  and  agreement,  whether  at  the  same 
or  different  times,  they  will  be  taken  and  construed  together. 
The  plaintiff  here  inserted  a  condition  in  this  mortgage,  to 
operate  as  a  defeasance  of  the  deed,  upon  the  payment  of  one 
thousand  dollars,  expressed  to  be  the  consideration.  At  the 
same  time  the  defendant,  mortgagee,  executed  to  the  plaintiff, 
mortgagor,  a  separate  and  distinct  defeasance,  expressing  there- 
in what  we  regard  as  the  truth  of  the  transaction — that 
[*469]  the  mortgage  deed^was  executed  to  secure  whatever 
amount  may  be  found  due  upon  final  settlement  of  ac- 
counts between  them  ;  and  it  expressly  admits  and  declares 
that  the  consideration  of  one  thousand  dollars,  expressed  in 
the  deed,  is  not  the  true  sum.  It  may  be  more,  or  it  may  be 
less. 

The  mortgage  recites  no  debt,  but  is  to  be  void  upon  repay- 
ment of  the  consideration.  The  defeasance  recites  no  debt,  or 
indebtedness,  but  that  the  mortgage  should  be  void  if  plaintiff 
"  shall  pay  to  me  whatever  amount  may  appear  to  be  due  on 
such  settlement."  There  is  a  strong  implication  of  indebted- 
ness in  the  recital  "  that  the  real  amount  due  from  said  Stacey 
to  me  is  not  the  above  mentioned  sum  of  one  thousand  dol- 
lars." 

It  is  sufficiently  manifest  that  the  parties  believed  at  the 
time  that  there  was,  upon  settlement,  or  would  be,  a  balance 
due  defendant.  And  the  account  being  ojDen  and  unsettled, 
they  were  unable  to  fix  upon  and  recite  the  true  amount.  Nor 
can  we  exclude  from  the  contemplation  of  the  parties,  in  fut- 
ure or  subsequent  transactions,  additional  items  of  debit  and 
credit.  The  mortgage  and  defeasance,  therefore,  provides 
only  a  lien  and  security  for  such  amount  or  balance,  if  any,  as 
may  be  found  against  plaintiff  upon  a  future  settlement  and 
adjustment  of  accounts  and  dealings. 

The  defendant  set  forth  and  claimed  in  his  bill  sundry  items 
of  account  for  moneys  advanced  and  paid  to  and  for  the  use  of 
plaintiff,  one  of  which  he  seems  to  have  paid  as    guarantor,  or 
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surety,  and  all  the  rest  as  a  volnnteer.  I  mean  this  :  that  there 
is  no  allegation  of  request, — there  are  no  circumstances  show- 
ing any  legal  obligation  to  advance  it ;  and  the  advances  do  not 
seem  to  have  been  made  in  the  regular  course  of  trade  hj  an 
assignment  of  the  notes  by  the  holders,  except  that  to  Car- 
penter. 

The  payment  of  taxes,  as  mortgagee,  would  fall  under  a 
different  view  if  made  npon  the  lands  included  in  the  mortgage, 
as  also  the  redemption  of  the  lands  from  tax  sale.  The  allega- 
tion that  the  sixty  dollar  note  was  signed  as  indorser,  surety, 
has  no  proof  in  the  record,  nor  has  that  of  a  general  promise 
to  repay  these  general  advances  ;  nor  will  the  law  imply  one 
without  proof  of  an  indebtedness  arising  from  a  proper  advance 
of  money  for  another's  use.  The  14th  Section  of  the  Practice 
Act,  which  requires  a  denial  of  the  instrument  sued  on  or  set 
np  byway  of  defence,  npon  oath,  does  not,  I  conceive,  apply  to 
these  notes  and  receipts.  The  bill  is  not  tiled  upon,  or  to  en- 
force them  as  such ;  they  are  merely  incident  or  collateral 
evidences  of  indebtedness,  and  not  recited  in,  or  recognized  by, 
the  mortgage,  the  instrument  sued  on.  Some  proof 
of  them  as  *exhibits  should,  therefore,  have  been  made.  [*470] 
None  appears,  not  even  their  production  to  the  court, 
as  was  done  by  plaintiff  in  relation  to  the  defeasance  and  defend- 
ant's letters.  These  constitute  the  proofs  set  forth  in  the  record, 
and  the  defect  is  unaided  by  the  recitals  of  the  decree,  or  the 
admissions  of  the  answer.  For,  while  the  answer  admits  the 
execution  of  notes  by  plaintiff,  it  explicitl  ydenies  any  indebt- 
edness therefor  to  defendant ;  and  neither  admitting  or  deny- 
ing the  payment  of  taxes,  etc.,  it  calls  for  proofs.  Thus  the 
issue  joined,  demanded  full  proof  of  the  alleged  indebtedness 
under  the  mortgage.     Selby  v.  Geines,  12  111.  R.  69. 

The  modes  of  preserving  evidence  are  enumerated  in  White 
V.  Morrison  et  al.  11  111.  E.  361 ;  McGlag,  AdmW  et  ul.  v. 
Mrris,  4  Gil.  E.  370. 

Its  absence  from  the  record  is  not  supplied  by  presnm]')tions 
in  equity  proceedings.  Wilson  et  al.  v.  Kiniiey.,  14  111.  E.  27  ; 
Wa/rd  v.  Oioens  et  al.,  12  111.  E.  283  ;  Nichols,  AdmW,  v. 
Thornton,  16  111.  E,  113.  Nor  by  an  insufficient  answer,  with 
replication.  Myan  v.  Ifelvin  et  al.,  14  111.  E.  68.  Nor  by 
want  of  proof  of  matters  of  discharge,  if  there  be  no  admis- 
sion of  the  allegations  of  the  bill.  Cicmmings  v.  Gmnmings, 
15  111.  E.  33. 

When  these  allegations  are  neither  admitted  nor  denied, 
they  must  be  proven.  De  Wolf  et  al.  v.  Long,  2  Gil.  E.  679. 
The  case  in  4  Gil.  E.  370,  is  not  in  conflict  with  this  rule  ;  it 
relates  to  written  and  oral  testimony, 
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til  in  property  plaintiff  waste  let  Stewart  have;  that  plaintiff 
replied  that  he  would  if  it  Avould  be  any  accommodation  to 
Stewart,  and  he  did  not  want  it;  and,  that  the  note,  without 
further  ceremony,  was  delivered  to  plaintiff;  that  pilaintift" 
lived  on  a  farm  of  Stewart's  and  had  the  use  of  it  for  repairs 
and  fencing  ;  that,  hefore  then,  plaintiff"  desiring  to  leave  the 
farm,  Stewart  had  agreed  to  purchase  plaintiff's  crops  on  the 
farm,  consisting  of  some  ten  acres  of  corn,  twenty  acres  of 
oats,  and  some  farnn'ng  ntensils ;  that  no  price  for  the  prop- 
ei-ty  nor  time  of  payment  was  agreed  on  ;  that  no  bill  of 
items  was  made,  or  receipt  executed,  nor  could  Stewart  state 
the  value  of  the  jiroperty ;  that  nothing  more  was  said,  and 
that  the  proj^erty  was  the  only  consideration  for  the  assign- 
ment. We  are  satisfied  that  the  assignment  was 
[*467]  merely  colorable,  and,  *if  so,  it  is  no  protection 
against  the  defence  of  payment.  No  reasonable 
man  would  dispose  of  a  note,  amounting  to  over  $1,200,  and 
become  personally  responsible  as  assignor  in  this  hasty  and 
unsatisfactory  manner,  regarding  it  a  real  transaction.  He 
did  not  know  the  value  of  the  j^roperty  he  was  to  get  for  the 
note,  and,  in  all  probability,  it  did  not  amonnt  to  one-fourth 
the  amount  of  tlie  note.  The  making  of  the  assignment,  and 
having  the  same  witnessed,  on  the  occurrence  of  the  difficulty 
Avith  Webster  and  others,  the  sending  for  the  plaintiff",  his 
brother-in-law,  the  dis[)osition  of  the  note  to  him  without  any 
satisfactory  equivalent,  npon  the  spur  of  the  moment,  and  the 
accommodating  willingness  of  plaintiff  to  accept  the  same 
Avithout  further  inquiry,  seem  to  ns  to  mark  a  colorable 
transaction,  invented  to  cut  off*  the  defence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Bradford  S.  Stacey,  Plaintiff  in  Error,  v.  Mowhy 
Randall,  Defendant  in  Error. 

Error  to  McLean. 

Rkt.ation. — Two  instnmiPnts  executod  as  parts  of  the  same  transaction, 
■whothor  at  tlic  same  or  a  different  time,  will  be  construed  too^ether. 

<^)ni,ic;ATmN  as  roij.ATKKAT.KvinKNCK.— Phoof  of.— Oblig^itions  which  are 
oxhihitod  ;«<  collateral  evidences  of  indebbnlness  to  support  a  bill  for  fore- 
closure, should  1h'  established  by  proof;  they  do  not  come  witliin  the  14th 
Section  of  the  Pnictice  Act. 


Crren:  61  111.  49;  3  Bradw.  285;  16  Bradw.  269. 
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Record. — Exhibits  and  proofs  in  support  of  a  decree  should  be  preserved  in 
the  record. 

Same. — Admission  or  denial  op  aij.egations. — To  avoid  expense  and  the 
incumbrance  of  a  record  with  proofs  of  matters  that  might  be  admitted, 
the  court  may  compel  an  admission  or  denial  of  all  such  allegations  as  re- 
quire proof. 

Eandall  filed  his  bill  in  the  McLean  Circuit  Court,  stating 
that  Stacey  was  indebted  to  him  in  the  snm  of  $1,000  with  in- 
terest; to  secure  which  he  gave  a  mortgage  npon  the  property 
and  estate  that  had  been  given  to  him  by  his  father,  Stinipson 
Stacey,  however  or  wherever  said  property  or  any  part  of  it 
may  be  found;  to  be  discharged  by  the  payment  of  $1,000,  in 
two  years  from  the  day  of  the  date  of  the  mortgage,  which 
was  on  the  9th  of  February,  1847.  The  bill  then  describes  the 
lands,  which  were  bequeathed,  by  numbers,  alleges  the  amount 
of  principal  and  interest  due  to  be  $1,757.48,  and  prays  for  an 
order  of  sale.  With  the  bill  were  exhibited  several  promis- 
sory notes,  given  by  Stacey  to  other  jiarties  than  Randall,  but 
which  appeared  to  have  been  paid  by  him. 

^Stacey,  by  his  answer  admits  the  execution  of  the  [*468] 
mortgage,  but  avers  tliat  the  amount  due  was  much 
less  than  $1,000,  and  that  the  mortgage  was  only  intended  .to 
secure  the  amount  to  be  found  due  upon  a  future  accounting 
between  them;  that  he  subsequently  settled  with  all  his  cred- 
itors, and  among  them  with  Ilandall,  by  compounding  with 
them,  and  that  Randall  had  been  paid.  He  sets  out  an  agree- 
ment, signed  by  Randall,  that  he  had  received  the  said  mort- 
gage, and  that  the  real  amount  due  from  Stacey  was  not  the 
sum  of  $1,000,  and  that  when  the  accounts  between  them  should 
be  settled,  and  Stacey  should  pay  what  might  then  be  found 
due,  the  mortgage  was  to  be  satisiied.  This  agreement  bore 
even  date  with  the  mortgage.  This  answer  admits  the  owner- 
ship of  the  land  described  in  the  bill. 

The  complainant  filed  an  amended  bill,  charging  that  the 
indebtedness  of  $1,000  accrued  by  virtue  of  the  notes  filed  as 
exhibits  with  his  original  bill  and  sets  them  out  by  description, 
and  shows  the  payment  of  taxes  by  him  on  the  lands  claimed 
to  be  covered  by  the  mortgage.  These  tax  receipts  are  filed  as 
exhibits  with  the  amended  bill.  Stacey,  upon  leave,  withdrew 
his  answer  to  the  original  bill,  and  filed  his  answer  to  the 
amended  bill,  averring  that  the  several  notes,  etc.,  described 
in  the  amended  bill  had  been  paid  by  an  assignment  of  all  his 
property  to  Randall  which  had  been  applied  by  Randall  to  the 
payment  of  the  demands  in  question.  This  answer  offers  to 
]_my  all  taxes  advanced  by  Randall.  With  his  answer  Stacey 
files  as  exhibits  several  letters  received  from   Randall.     There 
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AVhile  the  execution  of  the  mortgage  and  the  notes  are  ad- 
mitted, all  indebtedness  under  either  is  denied,  and  no  proof 
appears  in  the  record  to  establish  it,  not  even  the  recital  of  a 
fact  proven  in  the  decree. 

Tested  by  the  rules  laid  down  in  the  above  decisions,  it  is 
inijiossible  to  sustain  this  decree  for  want  of  proofs. 

The  same  remark  fully  applies  to  the  identity  of  the  mort- 
gaged ])roperty.  The  lands  are  not  described  by  abuttals, 
iiK>miments,  metes  and  bounds,  or  numbers,  in  the  mortgage, 
but  by  reference  to  a  will,  as  the  mode  by  devise,  and  to  plaint- 
iti's  father  as  the  testator  and  devisor. 

The  original  answer  admit^ted  the  ownership  of  the  lands, 
and  a  small  amount  of  indebtedness ;  but  the  ownership  of 
these  lands,  by  devise  from  his  father,  was  not  admitted  or  de- 
nied. A  bare  ownership,  if  not  acquired  in  that  way  from  his 
father,  is  insuflicient  to  answer  the  description  of  the  mortgage, 
or  to  include  them  in,  or  incumber  them  by,  it.  But  this  an- 
swer was  wholly  withdrawn  by  leave  of  the  court,  on  amend- 
ing the  bill,  and  was  not  reiiled.  l^one  of  these  ad- 
[*471]  missions  are  to  be  found  *in  the  answer  to  the  amended 
bill.  "We  therefore  expect  satisfactory  proof  of  the 
identity  of  the  lands  described  in  the  bill  and  mortgage. 

The  answer  is  very  meagre.  To  avoid  the  expense,  and 
ouml)ering  the  record  with  proofs  of  matters  that  the  plaintiii' 
might  admit,  the  court  would,  if  asked,  compel  the  plaintiff  to 
admit  or  deny  all  the  facts  and  allegations,  of  which  j^roof 
would  be  required. 

Ujion  the  present  record  the  decree  cannot  be  sustained. 

Decree  reversed  and  cause  remanded. 

Deci'ee  reversed. 


Thomas  Shirley,  Appellant,  v.  Theodore  F.  Phil- 
lips ET  AL.,  Appellees. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

K\-i:ri'Tiox— Misxo>fKU.— An  oxocution  against  William  K.  cannot  bind 
th<- j:(mk1s  of  Hcnjaiiiin  K.  iiyaiiist  aiinrchascr  in  ^ood  faith,  although  the 
jnrln'nit'iit  and  oxi'cution  wore  intondcd  for  Ik-njaniin,  as  the  real  person. 

Amkndmknt  of  .h'dgmknt— Effect.— An  anu-ndment  of  the  judg'nient 
(!Jinnot  retroact  atr.iinst  such  purchaser,  or  affect  intervening  rights  acquired 
Ijetwecn  the  rendition  and  iimendment  of  the  judgment. 


Citkd:  18  111.  392;  36  111.  121;  99  111.  311. 
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The  proceedings  in  this  Ccase  were  liad  before  J.  M.  Wil- 
son, Judge  of  the  Common  Pleas  Com-t.  Tlie  facts  are  stated 
in  the  opinion. 

H.  E.  Seelye,  for  Appellant. 

J.  KedziEj  for  Appellees. 

Skinnee,  J.  Shirley,  the  appellant,  and  Phillips  and  others, 
the  appellees,  entered  their  appearance  in  the  court  below, 
upon  an  agreed  case,  substantially  as  follows  :  On  the  16th  of 
I^ovember,  1855,  the  appellees,  being  the  holders  of  a  promis- 
sory note  against  Benjamin  Kroger  with  a  warrant  of  attorney 
to  confess  judgment  thereon,  entered  judgment  on  the  same 
in  the  Cook  County  Court  of  Common  Pleas.  The  declaration 
alleged  the  cause  of  action  against  JBenjamin  Kroger.  The 
cognovit,  or  plea  of  confession,  was  in  the  name  of  William 
Kroger,  as  also  the  filing  of  the  papers,  and  the  docketing  of 
the  case,  and  the  judgment  was  rendered  against  William 
Kroger.  On  the  20th,  execution  issued  upon  the  judgment 
against  William  Kroger,  and  was  on  the  same  day  de- 
livered to  the  sheriff  to  execute,  who,  *on  the  21st,  [*4:72] 
levied  the  same  upon  certain  goods,  in  the  possession 
of  the  appellant,  as  the  property  of  Benjamin  Kroger.  On 
the  20th,  but  after  the  delivery  of  the  execution  to  the  sher- 
iff, Benjamin  Kroger  assigned  and  delivered  the  goods  to  the 
appellant,  in  trust  for  the  payment  of  his  debts  generally. 
By  mutual  arrangement  of  the  parties  in  interest,  it  was 
agreed  that  appellant  should  hold  and  convert  the  goods 
into  money,  and  hold  the  same  subject  to  such  dispo- 
sition as  should  be  directed  by  the  court  upon  an  agreed 
case.  On  the  22nd,  on  motion  of  the  attorney  who  appeared 
for  Kroger  under  the  warrant  of  attorney  and  filed  the  plea 
of  confession,  and  without  notice  to  Kroger  or  Shirley,  the 
court  amended  the  plea,  filing  of  the  papers  and  judgment 
order,  by  striking  out  the  word  William.^  and  inserting  the 
word  Benjamin,  wherever  it  occurred.  ISTeither  Kroger  nor 
Shirley  had  notice  of  the  rendition  of  the  judgment  at  tlie 
time  of  the  making  of  the  assignment.  The  goods  were  con- 
verted into  money  and  amounted  to  enough  to  satisfy  the  ex- 
ecution. Both  parties  reserved  the  right  of  appeal.  Upon 
this  agreed  case  the  court  below  decreed  that  appellant,  out 
of  the  proceeds  of  the  goods,  pay  off  the  execution  of  appel- 
lees, and  from  this  decree  the  appellant  appealed. 

Our  statute  provides  that  "  no  execution  shall  bind  the  prop- 
erty of  the  goods  and  chattels  of  any  person  against  whom 
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snch  writ  shall  be  issued,  until  such  writ  shall  be  delivered  to 
the  sherill:  or  other  ottieer  to  be  executed."  R.  S.  301,  Sec. 
8.  Our  law  also  provides  for  the  keeping  of  a  judgment 
docket,  exhibiting,  in  aljihabetical  order,  the  names  of  the  par- 
ties against  M'liom  judguiLMits  are  rendered  ;  and  an  execution 
docket  exhibiting  the  issuing,  return  and  dej^osition  of  execu- 
tions. These  dockets,  together  with  the  judgment  order  upon 
which  they  are  founded,  are  public  records  of  the  court  to 
which  all  have  access,  and  operate  as  notice  of  what  they  con- 
tain. Neither  a  judgment  order  against  William  Kroger, 
an  execution  docket  showing  the  issuance  of  an  execution 
against  Will  law  Krogei-,  nor  an  execution  in  the  hands  of  the 
sheriff  against  William  Kroger,  could,  of  itself,  be  notice  of 
a  judgment  or  of  an  execution  against  Benjamin  Kroger  ;  nor 
would  such  execution  in  the  hands  of  the  sheriff,  as  against 
honaji'de  purchasers  without  notice,  bind  the  goods  of  Benja- 
min Kroger.  The  policy  of  the  law,  as  well  as  of  equity,  is 
against  secret  liens,  and  where  the  law  provides,  as  in  this  case, 
under  what  circumstances  the  lien  accrues  and  the  means  of 
ascertaining  its  existence,  we  cannot  hold,  that  a  judgment 
and  an  execution  against  William  Kroger  can  operate,  as 
against  a  honajide  purchaser  without  notice,  to  bind  the  goods 
of  Benjamin  Kroger,  although  the  latter  be  the   real  person 

intended  in  the  record  and  execution.  The  names  are 
[*473]     *essentially  different,  indicate,  unexplained,  different 

"l^ersons,  and  there  is  no  pretence  that  the  defendant 
in  execution  is  known  or  called  by  the  one  name  as  well  as  by 
the  other.  Nor  is  there  anything  in  the  agreed  case  impeach- 
ing the  good  faith,  or  the  validity  of  the  assignment,  or  show- 
ing knowledge  in  the  appellant,  or  in  those  for  whose  benefit 
the  assignment  was  made,  that  the  judgment  and  execution 
were  intended  to  be  against  Benjamin  Kroger.  But  it  is  in- 
sisted that  the  subsc(juent  amendment  of  the  judgment  and 
execution  have  relation  back,  and  o]. crate  to  create  alien  from 
the  time  of  the  delivery  of  the  execution  to  the  sheriff.  We  do 
notfpiestion  the  general  power  of  amendment,  nor  the  propriety 
of  its  exercise  in  furtherance  of  justice,  and  where  the  rights 
of  third  persons  will  not  be  injuriously  affected;  but  amend- 
ments caimot  operate  to  destroy  vested  rights  acquired  in  good 
faith.  It  is  true,  another  (piestion  might  have  arisen  in  this 
case,  liad  the  assignee,  Shirley,  been  a  jjarty  to  the  proceeding 
to  obtain  the  amendment.  Jn  such  case,  perhaps,  he  would 
be  bound  by  the  adjudication  allowing  tlie  amendment,  collat- 
erally brought  in  question.  Neither  the  ajij^ellant  nor  the 
creditors  undcu-  the  assignment,  were  made  parties  to  the  pro- 
ceeding  through   which  the   amendment  was  obtained,  and 
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tlieir  rights,  fixed  and  complete  bj  the  assignment,  could  not  be 
divested  or  destroyed  by  the  ex  jparte  action  of  the  court.  The 
order  of  amendment,  as  to  them,  was  a  nullity  to  the  extent 
of  their  pre-existing  rights.  It  is  not  necessary  to  discuss  the 
effect  of  want  of  notice  to  Kroger  of  the  proceeding  in  which 
the  amendment  was  made,  nor  whether  the  attorney,  by  vir- 
tue of  the  power  conferred  by  the  warrant  of  attorney,  could 
appear  for  Kroger  and  consent  to  the  amendment.  The  amend- 
ment may  be  good  against  him  and  effectual  for  all  purposesand 
against  all  persons  after  the  making  thereof,  and  yet  have  no 
effect  upon  intervening  rights  of  third  persons  accrued  prior 
to  the  amendment.  The  principles  here  laid  down  are  sus- 
tained by  the  following  authorities  :  8ale  v.  Compton^  1  Wil- 
son 61 ;  The  President^  <&c.,  of  Bank  of  Neiohwrgh  v.  Sey- 
mo^/r  (2;?<f /S'/??i??A,  14  John.  219  ;  Zimmerman  v.  Briggans,  5 
Watts  186  ;  Berry  v.  Spear,  13  Maine  187  ;  Gardner  v.  Htist, 
2  Eichardson  601  ;  Van  Wyek  v.  Conde,  3  Cow.  39 ;  Peck  v. 
Silh  3  Conn.  157  ;  ^yillis  v.  Crooker,  1  Pick.  204  ;  Fairfield 
V.  Baldwin,  12  ibid.  388;  liohlj  v.  BostwicJc,  4  Scam.  116. 

The  power  of  amendment  incident  to  all  courts  of  general 
jurisdiction,  is  a  delicate,  though  a  useful  power,  and  is  prop- 
erly exercised  to  sustain  and  protect  rights  and  advance  the 
ends  of  justice  ;  but  it  cannot  rightfully  be  so  used  as  to  cut 
off  existing  hona  fide  rights  and  liens  ;  and  it  is  better, 
in  the  order  of  *amendment,  to  expressly  save  from  p474] 
its  operation  all  intervening  hona  fide  rights. 

The  decree  is  reversed,  and  a  decree  will  be  entered  in  this 
court  discharging  the  appellant  from  the  payment  of  the  exe- 
cution, and  for  his  costs  in  this  court  and  the  court  below. 

Decree  reversed. 


James  E.  Gkeenleaf,  Appellant,  v.  Nelson  C.  Koe, 

Appellee. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Motions  to  set  aside  defaults  are  addressed  to  the  sound  discretion  of  the 
court,  and  that  discretion  will  not  be  interfered  with,  unless  it  is  greatly 
abused. 

This  was  an  action  of  assumpsit.     A  demurrer  to  the  decla- 

CiTED  :  17  lU.  386;  18  111.  549;  83  111.  193;  90  111.  543;  8  Bradw.  274;  14 
Bradw.  605. 
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ratiun  was  tiled  and  overruled.  The  defendant  tlien  obtained 
time  to  plead.  The  other  proceedings  are  stated  in  the  opin- 
ion. 

Judo:nient  was  rendered  for  plaintiff  in  the  court  below,  bj 
J.  M.  Wilson,  Judge,  at  the  March  special  term,  1850. 

E.  W.  Tkacey,  for  Appellant. 

Davis  and  Maktin,  for  Appellee. 

ScATES,  C.  J.  We  have  examined  the  declaration,  and  find 
no  matter  of  substance  obnoxious  to  a  demurrer,  and  deem  it 
unnecessary  to  enter  into  any  discussion  of  the  subject.  The 
plaintiff  had  time  allowed  him  to  tile  a  plea,  and  did  tile  the 
general  issue,  with  notice  of  special  matter  of  set-off.  But 
for  want  of  an  affidavit  of  merits,  the  plea  was  stricken  from 
the  tiles,  a  default  entered,  and  judgment  rendered  upon  proofs 
heard  before  the  court. 

The  iilaintiit"  entered  his  motion  to  set  aside  the  default, 
supported  by  attidavit  of  his  attorney,  to  the  merits  of  the  de- 
fence, that  the  plaintiff  was  a  resident  of  Boston,  Massachu- 
setts, and  thai  he  had  not  time  to  procure  an  affidavit  of  merits 
since  the  tiling  of  the  plea.  This  motion  was  heard  and  de- 
nied. The  motion  was  again  renewed,  and  a  plea  of  the  gen- 
eral issue,  notice  of  special  matter  of  set-off",  and  an  affidavit, 
by  ])laintiff,  of  merits,  tiled.     This  motion  was  also  denied. 

Motions  to  set  aside  defaults  are  addressed  to  the  sound  dis- 
cretion of  the  court,  and  it  must  be  a  very  gross  and 
[*4:75]     flagrant  *abuse  of  that  discretion  that  will  warrant 
the  revision  and  interposition  of  this  court,  if  at  all. 
Such  is  not  a|)parent  ujion  this  record. 

Upon  attidavit  of.  plaintiff's  non-residence,  had  the  party 
asked  time  to  ])rocure  an  affidavit  of  merits,  a  much  stronger 
case  would  have  been  presented.  But  no  time  has  been  asked. 
The  ]iarty  sn tiered  judgment  to  go  for  want  of  a  plea,  and 
thiew  himself  u]>on  the  discretion  of  the  court.  He  has  sim- 
])ly  shown,  by  affidavit,  a  counter  demand,  and,  for  anything 
apiH'uring,  may  bring  his  action  and  recover  his  demand,  when 
(!stal)lislicd  by  ])roofs.  There  is,  therefore,  no  ground  to  set 
aside  the  default,  simply  to  enable  the  i)laintilf  to  plead  a  set- 
off, which  is  recoverable  in  another  action. 

Jud(jment  affirmed. 
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Orkin   J.  Rose,  Plaintiff  in  Error,    v.   William  E. 
MoETiMEE,  Defendant  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Under  the  general  issue,  it  is  not  competent  to  show  a  total  or  partial  fail- 
ure of  consideration  of  a  promissory  note. 

This  was  an  action  of  assumpsit  upon  a  promissory  note. 
Plea,  non-assumpsit,  and  similiter.  The  plaintiff  below  offered 
in  evidence  a  promissory  note,  signed  by  defendant.  The  de- 
fendant then  offered  evidence  to  show  a  failure  of  the  consid- 
eration, for  which  the  note  ottered  in  evidence  was  given. 
This  evidence  was  excluded  by  the  court.  To  the  exclusion  of 
which  evidence,  the  defendant  below  excepted,  and  assigns  its 
exclusion  for  error. 

The  cause  was  heard  before  J.  M.  Wilson,  Judge,  without 
the  intervention  of  a  jury,  at  September  term,  A.  D.  1855. 
Judgment  was  for  plaintiff  in  the  court  below. 

Davis  and  Martin,  for  Appellant. 

GooDKicH  and  Scoville,  for  Appellee. 

Caton,  J.  This  was  aln  action  on  a  promissory  note,  by  an 
assignee,  to  which  the  defendant  filed  a  plea  of  the  general 
issue.  Under  this  plea  the  defendant,  on  the  trial,  offered  to 
prove  a  failure  of  consideration,  which  the  court  ruled  out, 
and  which  is  the  decision  complained  of. 

*The  court  decided  correctly.  The  right  to  defend  [*476] 
a  promissory  note  for  a  want,  or  failure,  or  partial 
failure  of  consideration,  is  conferred  by  the  10th  section  of 
chapter  73,  P.  S.,  and  that  statute  requires  the  defence  to  be 
pleaded.  There  is  hardly  a  volume  of  our  reports,  in  which 
cases  are  not  found,  where  this  court  has  passed  upon  the  suf- 
ficiency of  such  special  pleas;  but  I  do  not  find  that  it  has  bo- 
fore  been  attempted  to  set  up  the  defence  under  the  general 
issue.  The  statute  does  not  authorize  it,  and  the  court  prep- 
perly  ruled  out  the  defence  offered. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Cited:    83  lU.  236;  97  111.  645. 
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Hannah  Ashbaugh,  Plaintiff  in  Error,  v.  Olivek  T. 
AsHBAUGH,  Defendant  in  Error. 

Error  to  Stephenson. 

Rf.ridkxck  op  wife.— In  contemplation  of  law  the  residence  of  the  wife 
follows  that  of  the  husband.  .    -,     .  ^  i      .i, 

Dkseution.—Divokck.— Desertion  for  the  period  ot  two  years,  by  the 
hasband.  residing  in  this  St  ite.  a'though  commenced  in  a  foreign  jurisdic- 
tion, will  enable  a  wife  to  obtain  a  divorce. 

This  bill  for  a  divorce  was  heard*  before  Sheldon,  Judge,  at 
Scjiten^ber  term,  1855,  of  the  Steplienson  Circuit  Court,  and 
dismissed.     The  facts  are  stated  in  the  opinion. 

U.  D.  Meacham,  for  Plaintiff  in  Error. 

J.  L.  Loop,  for  Defendant  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  for  a  divorce.  The 
bill  charges  that  the  ]iarties  M'cre  married  in  Canada  in  1849, 
and  there  lived  as  man  and  wife  until  1852,  when  the  defend- 
ant, the  husband,  willfully  and  without  cause,  deserted  the  com- 
plainant, and  that  he  has  continued  such  desertion  for  more 
than  two  years,  and  up  to  the  tiling  of  the  bill.  The  proofs 
show  the  marriage  as  alleged  ;  that  the  defendant  came  to  this 
State  about  three  years  before  the  tiling  of  the  bill,  where  he 
has  since  resided  ;  that  during  said  time  he  has  refused  to  live 
with  or  supjiort  the  com[)lainant ;  that  she  has  made  rej^eated 
efforts  to  induce  him  to  jiermit  her  to  live  M-ith  him,  and  that 
lie  refuses  so  to  do,  or  in  any  manner  to  provide  for  her  wants. 

It  is  not  shown  tluit  the  complainant  has  resided  in  this  State 
one  year  ])rior  to  the  tiling  of  the  bill,  and  for  this  cause  the 

Circuit  Court  dismissed  the  bill. 
[*'i77]  *Our  statute  is  as  follows :  "  No  person  si  all  ba  en- 
titled to  a  divorce,  in  pursuance  of  the  provisions 
of  this  chapter,  who  lias  not  resided  in  tlie  State  one 
whole  year  previous  to  the  tiling  of  his  or  her  bill,  unless  the 
offence  or  injury  complained  of  was  committed  within  this 
State,  or  whilst  one  or  both  of  the  parties  resided  within  this 
State." 

In  contem])lation  of  law  the  husband  and  wife  are  one  per- 
8(»u,  and  her  residence  follows  that  of  the  husband.     Admit- 
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ting,  however,  that  the  statute  has  reference  to  actual  resi- 
dence only,  the  bill  should  not  have  been  dismissed.  The  in- 
jury complained  of  is  desertion  for  the  period  of  two  years, 
and  this  occurred  and  became  complete  within  the  terms  of 
the  statute  while  the  defendant  resided  in  this  State,  although 
it  had  its  inception  in  a  foreign  State.  R.  S.  196.  Sec.  1;  ibid. 
Sec.  3. 

Two  whole  years  of  such  desertion  elapsed  while  the  de- 
fendant resided  in  this  State,  and  the  fact  that  the  original  act 
of  desertion  took  place  in  Canada,  cannot  affect  the  complain- 
ant's rights,  the  injury  entitling  her  to  a  divorce,  under  our 
law,  being  complete  within  this  State  and  while  the  defendant 
resided  here.  Vischer  v.  Vischer,  12  Barbour  640  ;  Hasten 
V.   Hasten,  15  I^.  H.  E.  159. 

The  policy  of  the  statute  is  to  prevent  persons  from  wrong- 
fully and  clandestinely  obtaining  decrees  of  divorce,  and  the 
reason  of  the  provision  is  consistent  wdth  the  construction 
here  given. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


RuFus  Haywood  et  al.,  Plaintiffs  in   Error  v.  Isaac 
D.  Haemon  et  al.,  Defendants  in  Error. 

Error  to  Cook. 

Partnership — Pleading — Evidence. — ^^Vliere  two  are  sued  as  copart- 
ners and  the  general  issue  is  filed,  not  sworn  to,  it  is  not  error  to  exclude 
evidence  tending  to  prove  they  were  not  partners. 

Separate  signatures  to  submission  by  partners — Effect. — Separate 
signatures  to  a  submission  to  arbitration  does  not  change  the  relation  of  co- 
partners. 

Award — ^Eeasonable  time. — Whether  an  award  is  made  within  a 
reasonable  time,  within  the  intention  of  the  parties,  is  a  question  for  the 
jury. 

Notice. — Notice  to  one  of  several  copartners,  where  they  have  signed  a 
submission  separately,  is  sufficient. 

Pleading — Award. — A  substantial  statement  of  an  award  in  a  declara- 
tion in  assumpsit,  showing  the  obligation  to  pay  money,  is  sufficient. 

Intendments  in  favor  of  award. — All  reasonable  intendments  will  be 
indulged  in  support  of  an  award,  where  no  fraud,  corruption  or  unfairness 
is  shown. 

*The  declaration  was  as  follows  :  [*478] 

That  on  the  2Sth  of  April,  1854,  diiierences  arose 

Cited:  8  Bradw.  126. 
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and  deiiemled  between  plaintiffs,  defendants  and  John  P. 
Chajun,  touching  a  certain  contract  for  sale  of  3(1,000  bushels 
of  corn,  by  Harmon  &  Huntoon  to  Haywood  &  Giroux,  made 
abont  27tli  August,  1853,  and  guaranteed  by  said  Chapin.  To 
]»ut  an  end  to  the  same,  the  plaintitfs,  defendants  and  Chapin, 
on  the  2Sth  April,  1854-,  submitted  thsmselves  to  the  award  of 
George  Steele,  J.  L.  Lyon  and  H.  H.  Carpenter,  arbitrators 
cln>sen  by  them — mutual  promises  to  submit  to  award.  On 
the  rith  October,  1854,  said  George  Steele,  J.  L.  Lyon  and  H 
H.  Carpenter  made  an  award,  and  thereby  awarded  "  that 
Haywood  *fe  Giroux  should  pay  to  the  said  Harmon  &  Hun- 
toon 83,425.91  in  full  satisfaction  and  discharge  of  said  matter 
in  difference."  That  H.  tfc  G.  had  been  requested  to  pay  and 
liad  refused.  That,  whereas,  the  said  H.  &  G.,  on  October 
12th,  1854,  were  indebted  to  plaintiff's  in  $4,000  upon  a  cer- 
tain award  made  by  George  Steele,  J.  L.  Lyon  and  H.  H. 
Carpenter,  by  virtue  of  a  certain  submission  before  then  made 
l)y  plaintiffs," defendants  and  Cliapin,  whereby  they  agreed  to 
submit  to  arbitration  of  three  persons — one  to  be  chosen  by 
Harmon  and  Chapin,  one  by  Giroux  or  Haywood,  and  the 
other  by  the  persons  so  selected — all  differences  arising  or 
growing  out  of  a  certain  contract  for  the  sale  of  30,000  bush- 
els corn,  as  therein  stated,  made  in  August,  1853  ;  whereupon 
the  said  George  Steele,  J.  L.  Lyon,  and  H.  H.  Carpenter,  were 
duly  chosen  arbitrators  under  said  submission,  by  and  with  the 
consent  and  ap]irobation  of  defendants,  plaintiff's  and  Chapin, 
and  uj^on  and  by  virtue  of  said  reference  and  submission,  the 
Kiid  George  Steele,  J.  L.  Lyon  and  H.  H.  Carpenter  had  then 
and  there  awarded  that  the  said  H.  6z  G.  sliould  pay  a  certain 
sum  of  money,  to  wit :  83,1:25.91  to  H.  &  H.,  and  being  so 
indebted,  H.  &  G.  ])romised  to  pay  the  same  when  requested. 

Coimnon  counts  for  money  lent,  money  had  and  received, 
a!id  on  account  stated,  and  general  breach. 

riea  by  Haywood  at  the  October  term,  1855. 

General  issue,  containing  a  denial  that  he  was  a  partner  of 
or  jointly  with  said  Giroux,  undertook  and  promised  in 
manner  and  form  as  the  ])laintitfs  liave  above  thereof  de- 
clared against  him — of  this  he  puts  himself  upon  the  country, 
etc. 

Issue  joined  at  same  term. 

Haywood  moved  to  continue  cause,  because  a  copy  of  tlie 
instrument  in  writing  declared  on  had  not  been  tiled  with  the 
clerk  ten  days  before  term. 

(-ourt,  on  motion  of  defendant,  Haywood,  ordered  the 
l>laintiff"  below  to  tile  a  cojiy  of  submission  and  award,  which 
was  d(»ne. 
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*The  defendant  then  requested  the  court  to  instruct  piTO] 
the  jury,  in  writing,  as  follows : 

1st.  Unless  the  jury  shall  believe,  from  the  evidence  in  the 
cause,  that  the  arbitrators  mentioned  in  the  award  were  se- 
lected by  the  persons,  and  in  the  manner,  and  wnthin  the  time 
required  by  the  submission,  they  will  find  for  the  defendant. 

Given  by  the  court. 

2nd.  That  the  selection  of  the  arbitrators  and  making  the 
arbitration,  was  by  the  submission  to  be  made  within  a  reason- 
able time,  and  unless  there  is  proof  before  the  jury  tO  show 
that  the  said  Haywood  agreed  to  extend  the  time  for  making 
the  award,  or  was  present  and  submitted  to  their  award,  then 
the  award  is  not  made  within  a  reasonable  time,  and  they 
should  find  for  the  defendants. 

Which  the  court  refused  to  give,  and  the  defendants  ex- 
cepted. 

3rd.  That  to  entitle  the  plaintiffs  to  recover,  proof  must  be 
given  that  the  defendant,  Haywood,  had  notice  of  the  time 
and  place  of,  or  attended  upon  the  arbitrators  at  the  making 
ot  it — and  the  jury  are  not  at  liberty  to  presume  this,  if  there 
is  no  proof  on  the  subject. 

Which  the  court  refused  to  give,  as  written,  but  amended 
the  same  by  adding  as  follows :  "  but  if  the  jury  shall  find 
that  the  defendants  were  partners  at  the  time  the  submission 
and  award  was  made,  then  it  will  be  sufficient  to  charge  Hay- 
wood under  this  instruction,  if  the  proof  shows  that  the  de- 
fendant, Giroux,  had  notice  of  the  time  and  place,  or  attended 
before  the  arbitrators." 

To  the  giving  of  which,  as  amended,  and  refusing  it  as  orig- 
inally written,  the  said  defendants  excepted. 

The  jury  brought  in  a  verdict  for  plaintiffs  below  for 
^3,674.28,  and  defendants  moved  for  a  new  trial. 

The  cause  was  tried  before  Manieeke,  Judge,  and  a  jury, 
at  November  term,  1855,  of  Cook  Circuit  Court. 

Faenswoeth  and  Bcegess,  for  Plaintiffs  in  Error. 

C.  B.  HosMEE,  for  Defendants  in  Error. 

ScATES,  C.  J.  We  are  unable  to  discover,  in  the  copies  of 
the  award  and  account  sued  on,  any  such  defect  or  variance  as 
would  have  entitled  plaintiff,  Haywood,  to  a  continuance, 
either  before  or  after  plea,  or  such  as  would  exclude  the  origi- 
nal from  being  read  in  evidence  on  the  grounds  of  variance. 
GirouXj  in  moving  to  vacate  his  default,  addressed  himself  to 
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the  sound  discretion  of  the  court,  witliont  presenting 
[*480]  any  facts  or  other  ^"grounds  tliau  the  same  want  of 
trne  coijie?,  and  a  copy  of  the  submission.  In  all 
these  reasons  we  discover  nothing  to  question  the  correctness 
of  a  refusal.  And  the  same  ren^ark  wnll  apply  to  the  refusal 
of  lea\e  to  Haywood  to  withdraw  his  plea  of  the  general 
issue,  with  a  view  to  plead  over. 

Haywood  and  Giroux  are  sued  and  declared  against  as  part- 
ners. "  The  general  issue,  unsworn  to  by  one  or  both,  does  not 
])ut  the  fact  of  partnership  in  issue,  and  the  court  did  not  err 
in  excludino;  evidence  to  disjn-ove  the  ]:artnership.     Stevenson 
et  al.  v.  Farnsioorth  et  al.,  2  Gil.  E.  716;   Warr€7i  v.   Cham- 
lers  et  al.,  12  111.  R.  124.     Plaintiffs,  therefore,  stand,  by  the 
issue,  as  admitted  [partners  before  the  court  in  the  corn  trans- 
acti(»n,  out  of  which  this  submission  and  arbitrament  arose ; 
and  their  several  se];arate  signatures  to  the  submission,  Avhich 
is  ])roven,  does  not  change  that  relation  in  adjusting  a  settle- 
ment of  this  transaction,     1  Pet.   E.  229.     The  submission 
stipulated  that  the  one  or  the  other  might  appoint  tlie  arbi- 
trator.    This  was  done  by  Giroux,  w^ho  also  attended  before 
the  ai'bitrators,  investigated  the  dispute  without  objection  as 
to  the  lapse   of  time,  or  to   the  making  of  an  award.     Nor 
sliould  the  court,  for  them,  as  asked  to  instruct,  say  to  the  jury 
.  that  the  jiower  conferred  by  the  submission  was  revoked  by 
lai)se  of  time,  and  the  award  a  nullity.     A  reasonable  time 
within  the  true  intent  of  the  parties,  under  such  circumstances, 
is  a  question  to  be  left  to  the  juiy,  under  the  instruction  of 
the  court.     The  instructions  asked,  took  the  whole  question 
from  the  jury  and  assumed  that  the  submission  was  void — 
a  violent  assumption   in  the   face  of  the  nmtual  investigation 
of  the  ])arties,  without  a  M'ord    of   objection  for  any  cause 
whatever.      AVhilc  one  ])artner  may  not  bind  his  copartner 
by  a  submission  to  arbitration,  {Kai'thaiis  v.  Fei'rer  et  al.,  1 
l*ct.  E.  221),)  yet  when  both  have  separately  signed  the  sub- 
mission, as  here — referring  a  ]iartnership  matter  to  arbitra- 
ment— notice  to,  or  the  attendance  of,  one  will  be  good  for 
the  firm  ;  and  to  this  |)art  of  the  jiroceedings  of  the  arbitration 
we  think  the  objections  without  foundation  in  law. 

The  defendants  here  set  forth  the  award,  substantially,  in 
their  declaration,  allowing  the  obligation  of  defendants  below 
to  i)ay  the  nK>ney,  upon  which  the  law  would  raise  an  implied 
lu'omise  ;  and  this  we  deem  sufficient  in  assumpsit  upon  such 
an  award  as  this.  It  is  so  in  debt,  (note  5  to  Ilodsden  v.  llar- 
r'ldije,  2  8annd.  E.  G2rt,  02/>,)  and  we  ];erceive  no  reason  for  a 
distinction,  in  the  form  of  action,  where  suit  is  brought  on  the 
award. 
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Tlie  objection  appears  to  be  ]iredicated  upon  the  idea  tliat 
tlie  award  requires  acts  to  be  done  in  tlie  nature  of  a  prece- 
dent condition,  or  of  mutual  and  dependent  condi- 
tions, wliicli  must  be  *averred  to  be  performed,  or  a  [^ttSl] 
readiness  to  perform,  on  defendants'  part,  to  sustain  an 
action — according  to  tlie  doctrine  and  distinctions  on  tliat  sub- 
ject laid  down  in  the  decisions.  See  Pordage  v.  Cole^  1  Saund. 
E.  319  *■  and  note  4,  320  ah  ode. 

But  this  award  presents  no  such  precedent,  or  concurrent 
and  dependent  conditions,  or  acts  to  be  performed  by  defend- 
ants. The  rights  and  obligations  of  the  parties  are  to  be 
ascertained  from  the  true  intent  and  meaning  of  the  arbitj-a- 
tors  as  expressed  in  the  award,  {Hery  v.  Broion,  12  Wend.  E. 
.592,)  acting  within  the  powders  conferred  in  the  submission — 
having  given  all  parties  due  notice.  Elmendorf  v.  Harris,  23 
Wend.  E.  630. 

We  cannot  pass  upon  the  merits  of  the  controversy  present- 
ed before  the  arbitrators,  even  if  allowed  by  settled  rules  to  do 
so — not  having  the  evidence  before  us ;  but  we  can  see  that 
the  award  is  within  the  submission.  And  we  understand  the 
arbitrators  to  have  settled  and  awarded  that  plaintiffs  should 
take  the  corn,  as  it  was  then  delivered  and  in  store,  (more  or 
less,  we  cannot  tell,  having  no  proofs  before  us,)  in  fullillment 
of  the  contract — first  paying  to  plaintiffs  the  balance  found  due, 
and  to  the  warehouseman  in  possession  of  it  all  charges  for 
storage.  ISTo  act  is  left  for,  or  required  of,  defendants.  The 
award  finds,  as  we  understand  the  arbitrators,  that  defend- 
ants had  performed  their  contract  of  sale  by  a  delivery  of  the 
corn  for  every  purpose,  except  a  lien  for  the  purchase  money, 
and  which  is  still  j^reserved  by  them,  to  defendants  in  the 
award  as  well  as  to  warehousemen,  by  requiring  both  to  be 
];aid  before  the  plaintiffs  can  I'ightfully  take  the  corn  away. 
This  is  consistent  with  the  principles  of  law,  and  in  the  absence 
of  any  proof  to  the  contrary,  we  presume  with  the  facts  and 
justice  of  the  case. 

It  is  objected  that  the  award  does  not  show  the  ]olace  and 
quantity  of  corn,  nor  the  amount  of  charges  due  and  payable 
for  storage,  &c.  IS'or  need  it  show  either.  We  presume  that 
the  arbitrators  had  such  proof  as  satisfied  them  of  the  delivery 
of  so  much  in  quantity  as  made  the  sum  awarded ;  and  that  it 
was  so  delivered  and  preserved  as  to  charge  plaintiffs  with  it, 
as  it  then  was  proven  to  be,  or  might  be,  in  store.  The  amount 
and  legality  of  warehouse  charges  or  storage,  was  not  before 
them  for  adjustment.  They  could,  therefore,  and  did,  only 
award  the  liability  for  their  payment  to  plaintiffs.  They  may 
find  out  the  amount  by  application  to  those  entitled  to  receive 
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tliem;  and  will  be  entitletl  to  the  delivery  of  tlie  corn  by  tliein, 
diir^cliarged  of  all  lien  for  sncb  charges  upon  payment  of  what 
is  IcLMlly  due  and  chargeable. 

All  reasonable  intendments  will  be  indulged  in   support  of 
an  award,  where  no  fraud,  corruption,  unfairness,  &c.,  is  shown. 

1  Tet.  K.  222 ;  jBvtler  v.  3Iai/or  JV.  York,  6  Hill  E. 
[*4S2]     489 ;  Joi/  *v.  Simpson,  2  N.  Hamp.  K.  181 ;  Spear  v. 

Hofwer,  22  Pick.  R.  1-44;  Rixford  et  at.  v.  Nye  et  al., 
20  Yermt.  K.  132;  Gevrish  v.  Aijers,  3  Scam.  E.  245  ;  Merritt 
V.  Merritt,  11  111.  E.  5G7;  McDonald  y.  Arnout,  14  111.  E.  62. 

Judgment  affi,rmed. 


Horace  Smith,  for  the  use  of  Gporge  C.  Lamb,  PhiinfcifP 
in  Error,  v.  Abraham  H.  Smith,  impleaded  with 
John  W.  Hull,  Defendant  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Judgment  op  another  State. — A  judgment  of  another  State  willbecon- 
ohisive  in  this,  if  it  appear  that  the  court  of  such  State  had  properly  acquired 
jurisdiction  of  the  person  and  the  subject  matter. 

Want  ok  .jfiiisDiCTiON — Pleading. — A  want  of  jurisdiction  in  the  court 
need  not  be  pleaded,  where  the  fact  affirmatively  appears  on  the  record  pro- 
duced. 

One  party  not  served— Suit  against  other — Variance. — Where  a 
foreign  judgment  was  rendered  against  two,  one  of  whom  was  not  served 
with  process,  and  suit  is  brought  against  the  party  seiwed,  as  upon  a  joint 
judgment,  ho  may  show  the  variance  upon  a  proper  plea,  and  so  exclude  the 
record  when  oli'ered  as  proof. 

Tins  is  an  action  of  debt,  on  a  judgment  of  the  Superior 
Court  of  the  city  of  New  York,  rendered  January  14th,  1842, 
in  favor  of  the  ])laintiff  in  error,  for  $6,087.34,  against  the  de- 
fondants.  Smith  and  Hull,  under  the  New  York  "Joint  Debtor 
Act"  of  1830.  Tlie  suit  on  tlie  judgment  was  commenced  in 
tlie  Cook  County  (Jourt  of  Common  Pleas,  by  the  plaintiff  in 
error,  in  1854,  by  capias  ad  respond.,  which  was  served  on  de- 
fendant Smith,  but  i-eturned  "not  found,"  as  to  defendant 
Hull.  Defendant  Smith  a])];earcd,  by  his  counsel,  and  filed 
two  ploas  to  plaintiff's  declaration:  1st,  nid  tiel  record; 
2nd,  nil  dehet.  U] on  the  trial,  the  plea  of  n?7  A'Je'?!  was  with- 
drawn by  dcfondant,  and  the  case  was  submitted  to  the 
court  u]ion  flu;  plea  of  nui  tic/  record  alone. 

This  causu  was  heard  by  J.  M.  Wilson,  Judge,  at  October 
term,  lb55. 


Cited:    25  III.  12  LUll;  69  111.  335. 
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The  only  evidence  offered  in  the  case  was  an  exemplified 
copy  of  the  record  of  judgment  of  said  Superior  Court,  duly 
authenticated;  from  which  it  appeared,  that  the  suit  in  the 
]^ew  York  court  was  brought  in  assumpsit  upon  a  bill  of  ex- 
change, accepted  by  the  defendants,  Hull  and  Smith,  as  part- 
ners, under  the  firm  name  of  Hull  &  Smith,  doing  business  in 
the  State  of  ISTew  York,  and  within  the  jurisdiction  of  said 
court.  It  appeared,  farther,  that  the  capias  issued  originally 
in  the  suit  in  New  York,  had  been  served  upon  the 
defendant  Smith,  by  ^arresting  him,  and  not  upon  [*483] 
Hull,  as  to  whom  the  return  "not  found,"  was  made, 
and  that  judgment  was  rendered  by  default  against  both  of 
the  defendants,  for  the  amount  above  stated. 

To  the  admission  of  this  record  in  evidence,  the  defendant. 
Smith,  objected,  on  the  ground  that  it  did  not  tend  to  prove 
the  joint  liability  of  said  Smith  and  Hull,  and  the  court  sus- 
tained the  objection,  and  rendered  judgment  for  the  defend- 
ant. 

The  plaintiff  excepted  to  the  ruling  of  the  court,  and  the 
case  has  been  brought  to  this  court  to  procure  a  reversal  of 
said  judgment. 

Cornell,  Jamieson  and  Bass,  for  Plaintiff  in  Error. 

HoTNE  and  Millee,  for  Defendant  in  Error. 

Caton,  J.  Where  a  judgment  is  rendered  by  the  courts  of 
another  State,  against  citizens  of  that  State,  it  is  to  be  held 
conclusive  here,  unless  it  appear  that  that  court  had  no  juris- 
diction of  the  subject  matter  or  of  the  person,  acquired  in  pur- 
suance of  the  laws  of  that  State.  The  fii-st  question  to  be  con- 
sidered is,  in  what  mode  must  this  want  of  jurisdiction  be 
shown?  Ordinarily,  it  must  be  done  by  averments  and  proofs  ; 
but  upon  principle,  this  cannot  be  necessary  where  the  record 
itself  shows  atiirmatively  the  want  of  jurisdiction.  All  agree 
that  a  judgment  rendered  without  jm-isdiction  is  utterly  void. 
It  is  not  a  judgment.  It  is  a  blank,  as  if  it  had  not  been 
written.  It  is  not  a  record,  and,  consequently,  is  not  admis- 
sible in  evidence,  on  a  plea  of  md  tiel  record.  This  court 
said,  in  the  case  of  Birneler  v.  Dawson,  4  Scam.  541 :  "  Where 
the  record  shows  neither  service  of  process,  nor  notice  to  the 
defendant,  nor  appearance  by  him,  the  judgment  is  a  nullity, 
when  attempted  to  be  enforced  in  another  State,  the  record 
not  affording  even  a  presumption  in  favor  of  the  jurisdiction," 
In  such  a  case,  there  can  be  no  doubt  that  the  want  of  juris- 
diction need  not  be  pleaded,  for  the  reason  that  there  is,  in 
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]A\y,  no  jD'i ma  faeie  record  to  answer  and  avoid.  It  contains 
its  own  an>\ver,  and  shows  itself  to  be  a  nuUitj.  It  is,  prima 
faeie,  void,  and  vouches  its  own  nothingness. 

Such  is  the  character  of  this  record,  as  to  IIiilL  It  shows, 
affirmatively,  that  he  was  not  served  with  process,  and  that  he 
did  not  appear  to  the  action,  either  in  person  or  by  attorney, 
for  the  judgment  professes  to  have  been  taken  by  default. 
Over  IIull,1hen,  there  can  be  no  pretence  of  jurisdiction,  for 
he  was  not  brought  before  the  court  in  any  way.  We  may, 
and  must,  presume  everything  in  favor  of  the  validity  of  the 
judgment  as  against  Smith,  who  was  served  with  ]3rocess,  and 
over  whom  the  court  had  complete  jurisdiction.  We 
[*484:]  must  presume,  as  to  him,  *that  the  judgment  was  en- 
tered up  in  proper  form,  so  as  to  bind  him,  and  that 
the  laws  of  that  State  required  that,  in  form,  the  judgment 
!-hould  be  entered  up  jointly  against  all  the  parties  sued,  in 
order  to  bind  those  who  were  served  ;  but  we  cannot  presume 
that  those  laws  made  a  judgment,  although  nominal,  and  in 
form,  against  the  parties  not  served,  binding  upon  them.  No 
jiresumption  can  be  indulged  against  the  party  not  served,  for 
as  to  him,  the  court  could,  by  the  princij-jles  of  natural  justice, 
and  the  acknowledged  rules  by  which  the  civilized  world  is 
governed,  adjudge  nothing  against  him.  A  State  may  un- 
doubtedly provide  for  bringing  its  own  citizens  or  subjects  be- 
fore its  tribunals  by  constructive  notice,  which  may  not,  in  all 
eases,  come  to  the  actual  knowledge  of  the  party ;  still,  the 
presumption  is,  that  he  has  actual  notice,  or  might  have  such 
notice  by  the  exercise  of  ])ro]ier  care  and  diligence.  Such  a 
notice  may,  no  doubt,  be  binding  upon  the  subject  of  the  State 
providing  for  it,  but  here  there  is  no  ])retence  of  any  con- 
gtructive  notice.  A  capias  was  issued,  and  returned  "  not 
found,"  as  to  Hull,  and  he  was  then  defaulted.  This  was  a 
default  before  the  party  w\as  put  in  any  sort  of  fault.  Eut, 
as  befoi-e  suggested,  we  nuist  ])re&ume  that  this,  as  a  matter  of 
mere  form,  was  required,  in  order  to  make  the  judgment  bind- 
ing on  Smith,  who  was  served. 

Tims  far  I  have  considered  this  case  without  taking  notice 
of  the  statutes  of  New  Y(jrk,  as  matters  of  fact,  except  so  far 
as  the  legal  pi-esumption,  above  referred  to,  may  be  doing  so. 
Ap  matters  of  fact,  we  may  not  notice  the  statutes  of  another 
country  or  State,  but  they  nuist  be  averred  and  proved,  the 
bame  as  any  other  fact  upon  which  a  ]\arty  relies,  except,  as  in 
this  case,  where  we  may  presume  certain  things  to  have  been 
done  according  to  the  law  of  the  ])lace,  for  the  luirpose  of 
sustaining  their  validity.  But  if  we  go  beyond  this  record, 
and  tiike  notice  of  the  "Joint  Debtor  Act"  of  New  York, 
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under  wliicli  this  judgment  was  rendered,  and  tlie  construction 
wliicli  has  been  given  to  that  act  by  the  courts  of  tliat  State, 
as  found  in  their  reports,  we  find  that  the  provisions  of  that 
Jaw  are  substantially  the  same  as,  without  noticing  the  partic- 
ular act,  we  must  presume  the  law  to  be,  under  which  this 
judgment  Avas  rendered.  .That  is,  we  find  that  the  court  was 
required,  in  form,  to  render  a  judgment  against  both  defend- 
ants, but  the  effect  of  which  is  not  a  personal  judgment  against 
the  defendant  not  served.  Such  is  the  plain  language  of  that 
act,  and  such  is  the  construction  which  it  has  received  by  the 
Court  of  Appeals  of  that  State.  Oakley  v.  Aspinwall,  4 
Comst.  514.  And  this  case  is  expressly  in  point,  also,  as  to 
wdiether  the  objection  can  be  taken  on  a  plea  of  nul  tiel  rec- 
ord. It  was  there  held  not  to  be  a  joint  judgment  against 
both  defendants. 

*In  all  the  cases  which  have  occurred,  the  defence  [*4S5] 
has  been  setup,  or  objection  taken,  in  the  second  suit, 
by  the  party  who  was  not  served  in  the  first  action  ;  whereas, 
in  this  case,  Smith  alone  was  served  in'  the  first  action,  and  he 
alone  is  served  in  this,  and  he  alone  has  appeared  and  makes 
this  defence ;  and,  it  is  insisted  that  he  is  estop^i^ed  to  deny 
that  this  was  a  joint  judgment,  because  it  was  valid  and  bind- 
ing on  him.  He  is  certainly  estopped  to  deny  that  the  judg- 
ment is  valid  and  binding  upon  him,  but  he  is  not  estopped 
to  inquire  into  the  character  and  legal  effect  of  that  judg- 
ment. While  he  may  not  deny  that  it  is  a  judgment  against 
him,  he  may  deny  that  it  is  a  judgment  against  him  and  Hull. 
And  that  was  the  precise  question  before  the  court.  The 
declaration  was  upon  a  joint  judgment  against  Smith  and 
Hull,  and  the  plea  was  mil  tiel  record.  And,  in  sup- 
port of  that  issue,  the  plaintiff  produced,  not  a  joint  judg- 
ment, valid  and  binding  upon  both,  but  a  judgment,  in 
legal  effect,  against  Smith  alone.  It  was  a  question  of 
variance  which  was  raised  by  the  objection  of  Smith,  and 
not  whether  Smith  was  bound  by  the  judgment.  If  the 
record  would  not  answ^er  a  plea  of  nul  tiel  record^  inter- 
posed by  Hull,  it  could  not  when  interposed  by  Smith.  It 
either  corresponded  with,  or  was  variant  .from,  the  record 
described  in  the  declaration,  and  its  character  could  not  be 
altered  by  the  fact  that  one  party  or  another  interposed  the 
defence.  The  case  above  referred  to  shows  that  the  objection 
was  good,  on  a  plea  of  nul  tiel  record.,  interposed  in  New  York 
by  the  party  not  served,  and  it  follows,  as  a  necessary  conse- 
quence, that  it  is  no  less  a  variance  when  the  plea  is  filed  by 
the  party  wdio  was  served,  and  is  bound  by  it. 
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The  Circuit  Court  decided  pro]ierl_y  in  ruling  out  tlie  record 
of  the  judgment  offered  in  evidence  to  support  the  issue,  and 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People,  for  the  use  of  James  Kell}^  and  others, 
Phiintiff  in  Error,  v.  Cykus  P.  Bradley  et  al., 
Defendants  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

If  a  defendant  dies  between  the  teste  of  an  execution  and  its  delivery  to  the 
sheriff,  he  cannot  proceed  to  make  a  levy  under  it. 

This  cause  was  heard  before  J.  M.  Wilson,  Judge,  of  tlie 
Common  Pleas,  at  March  term,  1856.     Judgment  was 
[*4S6]     rendered  *for  the  defendants.     The  opinion   of   the 
court  fm'nislies  a  statement  of  the  case. 

Farnsworth  and  Burgess,  for  Plaintiff  in  Error. 

IIoYNE  and  Miller,  for  Defendants  in  Error. 

Skinner,  J.  This  was  an  action  of  debt  against  Bradley  and 
otluM-s.  on  the  bond  of  Bradley  as  sheriff  of  Cook  county.  The 
]»l;niitilf  assigned  for  breach  of  the  conditions  of  the  bond,  that 
Kelly  and  Blackburn,  on  the  3()th  day  of  October,  1S54,  in  the 
Ctiok  County  Court  of  Comnicm  Pleas,  recovered  a  judgment 
against  one  Ilarper,  upon  which  judgment,  execution  on  the 
same  day  issued  against  the  goods  and  chattels  of  Harper,  and 
which  execution  was  delivered  to  Bradley,  as  such  sheriflF,  to 
ex<'cute,  on  tlie  31st  day  of  October,  1854;  that  Ilarper  had 
g(»ods  and  chattels  within  said  county,  liable  to  be  levied  u]ion 
and  sold  in  satisfaction  thereof,  of  sufficient  value  to  satisfy  the 
same,  and  that  Bradley  refused  to  levy  the  execution  of  said 
goods  and  chattels!  The  ])lea  denies  the  averment  that  there 
were  goods  and  chattels  of  IJarpcr  liable  to  be  levied  upon  and 
sold  under  the  execution.  Tlie  cause  was  submitted  to  the 
court  for  trial,  upon  an  agreed  state  of  facts,  from  which  it 
appears,  that  the  execution  issued  and  bore  date  the  30th  day 
of  October,  1854  ;  that  IIarj)er,  the  defendant  in  execution, 
<lied  on  the  evening  of  the  same  day  ;  that  the  execution  was 
delivered  to  Bradley  to  execute  on"  the  31st  day  of  the  same 
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month,  and  that  he  refused  to  levy  the  same  of  the  goods  and 
chattels  of  which  Harper  died  possessed,  on  the  gronnd  that 
Harper  was  dead  at  the  time  the  execution  came  to  his  hands. 
If  the  goods  and  chattels,  of  which  Harper  died  possessed,  were 
liable  to  be  levied  upon  and  sold  to  satisfy  an  execution  against 
him  issued  before  his  death,  but  which  was  delivered  to  Brad- 
ley to  execute  on  the  day  after  his  death,  then  the  judgment 
should  have  been  for  the  plaintiff,otherwise  for  the  defendants. 
It  seems  that  by  the  common  law  the  goods  of  a  defendant 
were  bound  from  the  teste,  that  is,  the  date  of  the  issuing  of 
the  execution  ;  and  that  although  the  defendant  died  after  the 
teste,  and  before  the  writ  of  execution  came  to  the  hands  of 
the  sheriff,  it  might  have  been  levied  of  the  goods  of  the 
defendant  at  the  teste  of  the  writ,  in  the  hands  of  third  per- 
sons, or  of  the  executor  or  administrator.  4  Comvn's  Digest, 
title  "  Execution,"  D.  2  ;  Cro.  Eliz.  149  ;  2  Cro.  Car.  149  ;  1 
Eol.  893,  1,  23. 

Our  statute  provides  that,  "  no  writ  of  execution  shall  bind 
the  property  of  the  goods  and  chattels  of  any  person  against 
whom  such  writ  shall  be  issued,  until  such  writ  shall 
be  ^delivered  to  the  sheriff   or  other  officer,  to   be     [*4S7] 
executed."  E.  S.  300,  See.  8  ;  ibid.  Sec.  1. 

The  common  law  is,  therefore,  changed,  and  neither 
the  judgment  nor  execution  is  a  lien  upon  the  goods  of  a  de- 
fendant, until  execution  is  delivered  to  the  ofKcer  whose  duty 
it  is  to  execute  its  commands.  In  New  York  the  statutory 
provision  in  this  respect  is  the  same  as  ours,  and  it  is  there 
held,  that  executions  only  bind  the  goods  from  the  time  of  de- 
livery of  the  writ  to  the  sheriff.  IlaggeTty  et  al.  v.  Wilber  et 
al.,  16  John's  E.  287;  Cresson  et  al.  v.  Stout,  IT  ibid.  116; 
ZiOmhert  et  al.  v.  Paulding,  18  ibid.  311 ;  Beats  v.  Allen, 
ibid.  363. 

When  the  execution  in  this  case  came  to  the  hands  of  Brad- 
ley there  was  no  such  person  in  being  as  the  defend- 
ant named  therein ;  there  was  no  existing  lien  u]:^on  the 
goods  by  virtue  of  which  they  could  be  seized,  and  other  rights 
had  intervened  which  could  not  be  affected  by  a  subsequent 
delivery  of  the  execution  to  the  sheriff.  Under  our  law,  the 
widow  had  become  entitled  to  certain  of  the  goods  and  chattels 
of  the  deceased,  and  the  balance  was  subject  to  be  applied  to 
the  payment  of  his  debts  generally,  according  to'  a  statutory 
rule  wholly  inconsistent  Math  the  existence  of  any  lien  or  pri- 
ority in  favor  of  the  judgment  or  of  the  execution.  Welcli\. 
Wallace,  3  Gil.  490 ;  Judij  et  al.  v.  Kelleij,  11  111.  211. 

We  hold  that  Bradley  could  not  lawfully  have  levied  the 
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execution,  Mliicli  caine  to  liis  hands  after  the  death  of  Harper, 
upon  goods  and  chattels  of  which  Harper  died  possessed,  and, 
therefore,  in  refusing  to  do  so,  violated  no  official  duty. 

Judij'inent  ajjirmed. 


HiEAM  AV.  Foltz,  Administrator  of  Almon  Leach,  de- 
ceased, Appellant,  v.  Thomas  Prouse,  Appellee. 

Ajjpeal  from  Jo  Daviess. 

Rf.xt — DEscExns  to  heirs. — Accruing  rent  descends  to  the  heirs,  and 
thi'  iidministnitor  has  no  concern  with  it. 

Admixistkatou — Impkopek  pkekekexce  op  ciiEDiTORS — Removal. — 
Where  an  administrator  shows  bj*  his  report  that  he  has  given  an  unauthor- 
ized preference  to  creditors  in  the  payment  of  assets,  it  is  sufficient  to 
justify  his  removal.  ^ 

Tins  cause  was  tried  before  Sheldon,  Judge,  at  May  term, 
lb.")4,  of  the  Jo  Daviess  Circuit  Court. 

On  the  9th  day  of  January,  A.  D.  1854,  Thomas  Prouse 
filed  a  petition  in  the  Probate  Court  qf  Jo  Daviess 
[*4:88]  county,  *re presenting  that  he  was  a  judgment  creditor 
of  the  estate  of  Almon  Leach,  and  that  said  Leach 
died  about  the  8th  day  of  September,  A.  D.  1852,  in  the  State 
of  (.alifornia,  leaving  real  and  ]^ersonal  estate  in  Jo  Daviess 
county;  and  that  Hiram  ^.  FoMz,  rcj^'e-^'enting  him  self  as 
a  ct'cditor  of  said  estate,  procured  himself  to  be  appointed  ad- 
ministrator of  said  estate,  wliile  in  truth  said  Foltz  icas  not  a 
creditor  of  said,  estate,  hut  was  largely  indebted  to  said  estate, 
and  ]u-ocured  liimself  to  be  apiiointed  administrator  to  enable 
himself  to  connuit  various  frauds  and  jK'eulations  on  said 
estate,  and  to  rarer  vj>  and  sequester  the  projiertij  of  said  estate. 

That  said  Foltz  made  a  report,  as  such  administrator,  at  the 
Xovember  term,  A.  D.  1853,  that  there  were  no  assets  exce])t 
certain  rents  due  from  himself,  and  that  he  had  paid  out,  in 
attorney's  fees,  the  whole  amount  due  from  himself,  which 
])etitioncr  charges  "?*«  untrue  i)i  principle  and p>articular^'' 
and  tliat  the  reasonable  use  of  the  real  estate  occupied  by  Foltz 
each  year  amounted  to  more  than  the  whole  amount  re])orted, 
and  that  the  pretended  payments,  if  any  were  iriade,  was  in 
fniud  if  the  rights  of  creditors,  and  that  defending  said  estate 
was  done  to  defraud  bona  fde  creditors. 

That  Leadi  left  Galena  for  California  about  four  years  since, 

Cited:  09  111.  38G;  47  111.  :J4G;  101  111.  400;  11  Bradw.  274. 
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and  left  said  Foltz  in  the  possession  of  two  certain  shops  and 
gronnds  on  Franklin  street,  of  the  value  of  $1,800,  the  rent  of 
which,  each  year,  above  the  taxes,  would  be  about  one  hun- 
dred and  fifty  dollars  ;  that  said  property  was  encumbered  by 
mortgage,  to  petitioner,  for  about  $250,  and  said  Leach  was 
also  indebted  to  one  John  Garner,  in  about  the  sum  of  one 
hundred  and  sixty  dollars,  and  to  John  Carthew  in  the  sum  of 
sixteen  dollars,  which  were  all  of  the  debts  remaining  ^tnjpaid 
when  said  Leach  left  for  California. 

That  while  Leach  was  in  California,  he  became  indebted  to 
]3etitioner  in  the  sum  of  $2,200,  for  which  petitioner  obtained 
judgment  in  California,  and  brought  the  record  to  Galena  to 
enforce  the  payment  of  the  same  out  of  the  property  of  Leach 
in  Galena,  and  attach  the  premises  in  possession  of  Foltz,  and 
on  the  death  and  administration  aforesaid,  dismissed  said  suit, 
and  tiled  the  same  as  a  claim  in  this  court  against  said  estate, 
and  had  the  same  allowed  on  the  12th  day  of  November,  1853, 
at  $2,453,  from  which  said  Foltz,  as  administrator,  appealed 
to  the  Circuit  Court,  and  that  on  appeal  petitioner  recovered 
$2,360,  all  of  which  appear  of  record,  and  refers  to  records 
where  the  same  remains  xtnsatisfied  and  wholly  unpaid. 

Petition  further  states  that  John  Garner  obtained  a  judg- 
ment against  said  Leach  by  attachment  against  said 
lot  on  the  27th  *day  of  August,  A.  D.  1852,  for  ^489] 
$212.12,  and  that  said  Foltz  purchased  said  judgment 
from  Garner  to  carry  out  and  perfect  his  fraud  on  the  estate  of 
which  he  was  the  administrator,  did  not  place  the  assignment 
of  his  judgment  on  record,  but  caused  an  execution  to  issue,  and 
came  in  as  a  judgment  ci'editor  and  claimed  to  redeem  from  a 
former  sale  to  petitioner  on  the  foreclosure  of  his  mortgage, 
and  that  the  brother-in-law  of  said  Foltz  purchased  said  prop- 
erty for  $600,  all  of  which  is  fraudulent  and  corrupt,  and  to 
the  injury  of  creditors. 

The  petition  sets  forth  that  said  Foltz,  at  the  time  of  the 
purchase  of  the  Garner  judgment,  was  indebted  to  said  estate 
greatly  beyond  the  amount  of  the  judgment,  and  that  in  pur- 
chasing said  judgment  Foltz  used  money  that  rightfully  be- 
longed to  said  estate,  and  that  the  redemption' so  made  ought 
to  have  been  made  for  all  of  the  creditors,  and  that  a  sale  should 
have  been  made  by  order  of  court,  etc.,  and  that  the  sale  as 
made  is  fraudulent  and  void. 

Petitioner  says  his  claim  was  a  bona  fide  debt,  and  was  not,  and 
could  not  be,  successfully  defended,  and  that  this  fact  was  well 
known  to  Foltz  who  employed  counsel,  ajid  appealed  for  delay 
only,  that  the  property  might  be  purchased  in  for  the  use  of 
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Foltz ;  tliat  the  design  was  to  o\e:ieacli  and  defeat  Prouse's 
claim. 

Petitioner  further  states  that  Foltz  neglected  the  interests  of 
said  estate  by  not  |  aymg  taxes,  and  that  he  purchased  the  lot 
at  a  tax  sale,  and  attenioted  to  acijiiire  a  tax  title. 

Prays  that  Foltz  may  be  cited  to  appear  and  make  a  report 
of  his  doings,  and  tli:it  the  redemption  made  by  him  may  bj 
taken  as  a  redemption  on  behalf  of  the  estate,  and  that  the 
])roperty  be  held  as  a  part  of  the  estate,  and  that  the  letters  of 
administration  may  be  revoked. 

At  the  trial  of  said  cause,  the  following  evidence  was  intro- 
duced on  the  ]iart  of  the  plaintiti" : 

John  Garner,  being  called  as  a  witness  for  plaintiff,  testified, 
that  he  knew  lot  number  14,  on  Franklin  street.  Galena,  which 
l)L'lunged  to  Almon  Leach  at  the  date  of  his  decease  ;  that 
Fultz,  the  defendant,  had  occupied  said  premises  ever  since 
Leach  went  to  California,  which  was  in  1849  or  1850;  that 
said  i>remises  are  worth  about  ^1,800 ;  that  the  rents  of  the 
same  would  be  worth  $150  per  year  during  the  time  that  said 
Foltz  occupied  the  same  ;  that  said  Leach  stated  that  he  had 
let  or  leased  said  premises  to  said  Foltz,  which  %vas  just  be- 
fore Leach  left  for  California ;  that  Foltz  is  not  repoi-ted  as 
responsible,  though  witness  could  not  say  what  or  how  much 
lie  was  worth  ;  that  said  Foltz  had  been  carrying  on  business 
as  a  wagon  maker — having  a  shop  and  carrying  on 
[*490]  business  ever  since  1850,  in  the  *city  of  Galena  ;  that 
George  McCully  was  the  brother-in-law  of  Foltz  ; 
that  said  McCully  was  considered  as  insolvent  at  the  time  he 
piu'cliased  said  lot,  under  execution  on  the  Garner  judgment ; 
tliat  he,  with  Foltz,  attended  the  sale.  It  was  also  shown  that 
said  McCully  was  security  for  Foltz  on  his  administrator's 
bond. 

The  ]ilaintiff  then  introduced  John  Adams  as  a  witness  in 
the  cause,  who  testiiied,  that  he  knows  lot  14  in  question,  which 
is  w<»rth  about  8l,80U  ;  and  the  rent  of  the  same  ought  to  be 
worth  s  150  per  year;  that  said  Foltz  has  occupied  said  lot 
and  premises  ever  since  Almon  Leach  went  to  California, 
which  he  thinks  was  in  1850. 

Tlie  ])laintitf  then  otfei-ed  A.  C.  Swan,  the  deputy  clerk  of 
the  County  Court,  who  testiiied  that  there  was  no  inventory 
or  a|)praisement  bill  now  on  tile  in  the  clerk's  otlico  of  said 
court,  of  the  ])ersonal  or  real  estate  in  the  estate  of  the  said  Al- 
mon Loach,  deceased  ;  thijt  he  carefully  examined  the  i>ftpers  in 
said  estate,  and  that  the  papers  in  said  office  are  kept  carefully 
by  tlicmselvcs. 

It  was  then  agreed  and  admitted  by  said  parties,,  that  said 
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Foltz  has  occupied  said  lot  14  ever  since  the  1st  day  of  Sep- 
tember, 1849,  to  the  ccminenceiiieiit  of  this  suit ;  that  he  com- 
menced said  occupation  under  a  "uritten  lease  of  same  date, 
which  said  lease  was  admitted  ui  evi-iipnce;  that  the  same 
bears  date  the  1st  day  of  September,  1849,  and  is  given  for 
the  term  of  two  years,  at  the  yearly    ent  of  S50  per  year. 

That  said  Leach  departed  this  lif  3  abont  the  8th  day  of  Sep- 
tember, A.  D.  1852,  as  appears  by  petition  of  said  Prouse; 
that  said  Foltz  took  out  letters  of  administration  on  the  22nd 
day  of  November',  A.  D.  1852,  on  said  Leach's  estate,  which 
said  letters  are  in  the  said  record  set  forth  and  are  in  due 
form. 

That  on  the  23rd  day  of  October,  A.  D.  1852,  said  Foltz 
pmrchased  and  took  an  assignment  of  the  John  Garner  judg- 
ment against  said  Almon  Leach,  deceased,  which  said  judgment 
was  recovered  against  said  Leach  in  the  Circuit  Court  of  Jo 
Daviess  county,  on  the  27th  day  of  August,  1852,  for  the  sum 
of  $212.12,  and  costs  of  suit  <|11,  which  said  assignment  and 
transfer  was  duly  executed  by  said  John  Garner. 

That  on  the  14th  day  of  October,  A.  D.  1853,  said  Foltz, 
under  said  judgment  so  assigned  to  him,  redeemed  said  lot  14 
from  a  sale  thereof  under  a  judgment  in  favor  of  said  Thomas 
Prouse,  and  against  said  Almon  Leach,  deceased,  which  said 
last  mentioned  judgment  was  rendered  against  said  Leach  on 
th^  11th  day  of  May,  1852,  in  said  Circuit  Court  of  Jo  Daviess 
county,  for  the  sum  of  $257.90,  together  with  costs. 

That  said  Foltz  paid  to  said  Prouse  the  sum  of  $310,  to  re- 
deem said  pi'emises. 

*That  said  lot  was,  on  the  26th  day  of  December,     [*491] 
1853,  sold  on  said  Garner  judgment  to    on  George 
McCully,  for  the  sum  of  $600 ;  and  that  said  Foltz  has  filed 
two  reports  in  the  said  County  Court  in  said  Leach  estate. 

The  first  of  said  reports  was  fi'led  at  the  JSTovember  term  of 
the  Jo  Daviess  County  Court,  A.  D.  1853,  and  sets  forth  that 
the  same  was  made  in  pursuance  of  citation  ;  that  said  Foltz, 
as  such  administrator,  has  received  no  personal  chattels  of 
any  kind  or  nature,  belonging  to  said  estate,  and  that  he  has 
no  personal  knowledge  of  the  existence  of  any,  except  rents 
due  from  himself  to  the  said  estate  to  the  amount  of  $150,  be- 
ing a  balance  due  to  the  said  estate  for  the  use  of  two  shops  on 
Franklin  street,  in  Galena,  for  the  period  of  about  four  years 
and  one  and  a  half  months,  at  $50  per  year ;  and  that  said 
Foltz,  under  an  order  of  said  County  Court,  has  paid  out  to 
■  Messrs.  Higgins  and  Strother  for  counsel  fees,  etc.,  the  sum 
of  $150. 

And  as  to  the  existence  of  any  real  estate,  said  report  sets 
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forth  that  said  adininistmtov  has  no  knowledge  of  any  what- 
evei-,  or  any  interest  therein  belonging  to  said  Leacli's  estate, 
except  tliatsaid  Alnion  Leach  in  liis  life  time,  to  wit,  in  Au- 
gust, A.  D.  1852,  was  the  owner  of  said  lot  14  on  Franklin 
street,  at  Galena  ;  that  iu  said  month  of  Aiigust,  1852,  said 
lot  was  sold  on  execution  in  favor  of  said  Prouse,  and  bid  oJEf 
by  him  for  the  amount  of  his  said  judgnjent,  and  that  the  said 
Foltz,  as  such  administrator,  had  not,  within  the  time  allowed 
by  law,  sufficient  funds  of  said  estate  of  said  Leach,  to  enable 
him  to  redeem  the  same. 

The  second  of  said  rejiorts,  made  to  said  Count}^  Court  at 
the  February  term,  A.  D.  IS,)-!, 

Shows  the  redemption  of  said  lot  14  for $     313.82 

Under  said"  Garner  judgment,  the  issuing  of  a  ii.  fa. 
on  said  Garner  judgment,  which,    exclusive    of 

costs,  amounts  to 229.08 

And  the  costs  thereon  amounting  to 23.08 

Making  against  said  Leach's  estate  the  sum  of $  565.98 

And  showing  the  sale  to  McCully  of  said  lot  14  for.       600.00 

Leaving  in  the  hands  of  said  Foltz,  for  said  Leach's 

^  estate $  34.02 

Besides  rents  to  the  amount  of 9.70 

^Faking $  43.72 

Which  said  sum  of  843.72  is  subject  to  a  set-off  of  $25  for 
taxes  paid  by  said  administrator  on  said  lot  14,  while  the  same 

belonged  to  said  Leach. 
[*492]         *llere  a  tax  receipt,  bearing  date  May   31,  1850, 
for  §6.96,  ])aid  by  Foltz,  on   said   lot  14,  was  intro- 
duced. 

Also  a  tax  receipt,  bearing  date  March  10th,  1851,  for  $6, 
])aid  by  Foltz  on  said  k)t. 

Also  tax  certificate,  bearing  date  June  13th,  1853,  showing 
])iircliase  by  said  Foltz  of  said  lot  14,  for  $16  ;  also  petition  of 
said  Prouse  for  report  and  to  revoke  letters  of  administration, 
etc. 

Wliich  were  snbstnntially  all  the  evidence  and  papers  and 
records  olTered  in  this  cause,  upon  which  the  court  decreed  in 
bul)slance  as  follows : 

Antl  on  the  24th  day  of  May,  A.  D.  1854,  said  court  liaving 
considered  and  advised  upon  said  cause,  it  was  considered  tha't 
so  nuicli  of  the  order  of  said  County  Court  as  adjudges  that 
the  said  letters  of  adn)inistration  of  said  Iliram  W.  Foltz  be 
revoked  be  affirmed,  and  that  there  was  on  the  14th  day  of 
60d 
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October,  1853,  on  a  jnst  and  full  settlement  in  the  hands  of 
said  administrator,  the  sum  of  three  hundred  and  thirty  dol- 
lars and  eighty-six  cents  belonging  to  said  estate,  which  said 
sum  is  exclusive  of,  and  without  reference  to,  the  redemption 
money  paid  to  the  sheriff  for  the  redem]3tion  of  lot  14,  on 
Franklin  street,  which  is  in  no  way  taken  into  consideration  in 
making  up  the  sum,  the  said  administrator  refusing  to  consent 
that  it  should  be  allowed  as  a  credit  of  money  paid  for  the  ben- 
efit of  said  estate. 

Which  report  and  finding  said  Foltz,  by  his  counsel,  moved 
to  have  set  aside,  which  said  motion  was  then  and  there  over- 
ruled, and  said  Foltz,  by  his  counsel,  excej^ted  to  the  ruling  of 
the  court,  and  thereupon  brings  his  appeal. 

The  errors  assigned  in  this  case  are — 

1st.  The  Circuit  Court  erred  in  affirming  that  part  of  the 
decree  of  the  Probate  Court  which  directed  the  revocation 
of  the  letters  of  administration  granted  to  said  Hiram  W. 
Foltz. 

2nd.  Such  finding  of  said  Circuit  Court  was  contrary  to 
evidence. 

3rd.     Such  finding  was  contrary  to  law. 

4th.  Said  court  erred  in  finding  that  there  was  due  from 
plaintiff  in  error  on  the  14th  of  October,  A.  D.  1853,  the  sum 
of  $330.86,  to  said  estate  of  Leach. 

5th.  The  court  erred  in  refusing  to  set  aside  the  order, 
finding  and  judgment,  entered  in  this  cause  in  the  Probate 
Com-t. 

HiGGiNS,  Beckwith  and  Steothee,  for  Plaintiff  in  Error. 

M.  T.  Johnson,  for  Defendant  in  Error. 

*ScATES,  C.  J.  Foltz  had  a  lease  on  a  lot  for  two  [*493] 
years,  ending  on  the  1st  September,  1851,  at  $50  a 
year.  This  lease  had  expired,  at  which  time  the  rent  became 
due,  by  the  terms  of  the  lease  deducting  the  taxes  which  lie 
had  or  might  pay.  He,  without  any  new  agreement,  or  any 
thing  being  said  or  done  by  either  party,  held  over,  until  the 
8th  day  of  September,  1852,  one  year  and  eight  days,  on  a 
second,  when  the  landlord.  Leach,  died.  There  was  due,  on 
the  1st  September,  1852,  one  hundred  and  fifty  dollars,  for 
rent,  less  the  taxes  pmid ;  and  this  amount,  or  the  balance  so 
due  on  settlement  with  Foltz,  as  tenant,  became  assets  for  the 
payment  of  debts.  The  rent  was  not  due  for  the  current 
year,  from  'Sep')tember,  1852,  to  September,  1853,  for  which 
time  his  lease  continued  at  the  former  rent  and  terms,  by  hold- 
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iii£j  over  eight  days,  without  objection  from  Leach.  This 
accruing  rent  descended  to  Leach's  lieirs,  on  his  death,  as  a 
chattel  real;  and  with  it  the  administrator  has  no  concern  any 
more  than  the  land  in  the  meantime.  Green  v.  Ma^sie,  Ex')\ 
13  lU.  K.  364;  Baler  v.  Boot,  4  McLean  E.  572;  Jaqves  ei 
ah  V.  Gould  et  al,  4  Gush.  K.  3S6 ;  Aheel  v.  Batcllf,  15  John. 
li.  5<H> ;  JaH'son  ex  dein.  Wood  v.  Selmon,  4  Wend.  E.  327 ; 
DiUer  V.  Eoherts,  13  Serg.  and  Eaw.  E.  62. 

In  taxing  tlie  account  with  Foltz,  as  administrator  of  Leach, 
the  County  Court  found  a  balance  due  from  liim,  as  snch  admin- 
istrator, of  S305.04.  Tlie  Circuit  Court  reduced  this,  and  found 
a  balance  of  $330.86.  We  are  not  able  to  reach  or  fix  upon 
either  sum,  from  the  evidence  in  the  record.  Were  we  to  state 
an  account  upon  the  evidence  in  the  record,  and  under  the  prin- 
ciples we  here  sanction  as  law,  we  could  only  find  as  assets,  the 
three  years'  rent,  to  1st  Sejitember,  1852,  at  $50  per  annum, 
subject  to  a  deduction  of  $28.96,  paid  for  taxes,  as  agreed  in 
the  lease  he  should  do;  leaving  a  balance  of  only  $121.04. 

I  can  only  conjecture  that  the  Circuit  and  County  Courts 
arrived  at  their  results  by  taking  into  account  subsequent  rents, 
and  also  tlie  sums  paid  on  redemption,  vfcc,  from  the  mortgage 
sale,  and  the  sum  bid  at  the  second  sale,  under  the  Garner 
jiulgment.  I  need  not  stop  to  verify  or  state  the  account  upon 
tliis  suii]iosition.  It  is  sufficient  to  remark,  only,  that  under 
this  ]!etition,  neither  the  County  Court,  nor  the  Circuit  Court, 
(»n  appeal  from  it,  liad  any  jurisdiction  of  these  transactions; 
either  of  the  subsecpient  rents,  the  redemption  from  the  first, 
its  sale  under  the  second  judgment,  or  the  proceeds  of  that 
sale.  That  is  a  case  between  the  several  judgment  creditors, 
purchasers  and  Leacli's  heirs;  and  its  jurisdiction  belongs  to 
tlie  Circuit  Court,  either  at  law  or  in  chancery.  The  County 
Court  may  grant  an  order  to  sell  to  pay  debts,  upon  a  proper 
case  presented  by  the  administrator  ;  but  it  is  only  of 
[*494]  such  lands  as  belong  to  decedent,  and  without  *t]ie 
power  or  jurisdiction  to  investigate  and  decree  titles, 
in  the  manner  contemplated  by.  and  done  in,  tlie  orders  before 
us.  If  relief  be  sought  upon  such  a  state  of  facts  as  is  shad- 
owed forth  liere,  I  presume  a  bill  in  equity  is  the  proper 
course. 

The  order  of  amotion  of  the  administrator  will  be  affirmed. 
Of  that,  the  County  Court  clearly  had  jurisdiction,  for  the 
causes  specitied  in  the  order.  We  are  no  further  able  to  judge 
of  tlie  Mitlicicncy  of  the  proofs  than  tliey  are  set  forth  in  the 
record.  The  administrator's  report  claims  a  credit  for  a  pay- 
ment, by  order  of  tlic  County  Court,  to  Higgins  and  Strotlier, 
of  a  counsel  fee  of  $150  ;  but  no  such  order  is  shown.     The 
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c^ira  may  have  been  allowed,  and  stood  for  payment,  p?vj  rata, 
with  oth(;r  claims  ;  an  order  of  classification  and  preference  is 
quite  another  thing.  No  such  order  appears,  and  consequently, 
the  administrator  shows,  by  his  own  report,  an  unauthorized 
preference  in  payment  to  these  ci'cditors. 

It  may  be  said — bnt  the  proofs  here  do  not  show  it — that  this 
payment  to  Higgins  and  Strother  was  made  by  him  as  debtor 
tenant,  at  the  request  of  Leach,  and  that  he  is  entitled  to  set 
off  that  payment  in  settlement  of  the  rent.  If  this  were  so,  it 
should  have-  been  proven.  In  the  absence  of  such  |)roof  the 
order  of  amotion  is  right. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedingSj  not  inconsistent  with  this  opinion. 

Jxidgment  reversed. 


Calvin  W.   Howe   et  al.,   Appellants,   v.   Horace 
Harroun,  Appellee. 

Appeal  from  Kane. 

Wliere  a  case  is  submitted  to  the  court  for  trial,  the  plaintiff  may  take  a 
nonsuit  after  the  court  has  announced  its  opinion,  and  before'  a  note  there- 
of is  entered. 

This  was  an  action  of  assumpsit  brought  to  the  Kane  Circuit 
Court  and  tried  before  I.  G.  Wilson,  Judge,  at  February  term, 
1855.  The  court  found  for  the  defendant  on  the  issues 
joined. 

Afterwards,  on  the  4th  day  of  June,  A.  D.  1855,  the  same 
being  one  of  the  days  of  the  May  term  of  said  court,  the  plaint- 
iffs came  by  their  counsel,  and  on  their  motion  it  is  ordered 
by  the  court  that  the  records  of  last  term  be  amended  7iu?ic 
2)ro  tunc,  so  as  to  show  that  after  the  finding  of  the  court  had 
been  announced,  but  before  the  judgment  had  been  entered 
upon  the  docket,  the  plaintiffs  asked  leave  to  submit 
to  a  nonsuit;  and  *that  the  court  overruled  said  mo-  [*495] 
tion,  to  which  ruling  the  plaintiff  excepted,  and  prayed 
an  appeal  to  the  Supreme  Court  of  this  State,  which  was 
allowed  by  the  court. 

The  bill  of  exceptions  shows  that  on  the  28th  day  of  Feb- 
ruary, A.  D.  1855,  it  being;  one  of  the  days  of  said  terra,  after  the 
court  had  announced  his  judgment  in  the  case  in  favor  of  the 
defendant,  but  before  he  had  entered  his  minutes  of  the  same 

Cited:    24  111.  465;  10  Bradw.  194;  11  Bradw.  657;  13  Bradw.  42. 
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upon  tlic  d'lekct,  tlie  said  plaintiffs  asked  leave  to  submit  to  a 
nonsuit,  and  afterward  and  before  the  determination  of  said 
application  for  leave  to  submit  to  a  nonsuit,  lie  presented  tlie 
followipo:  jn-oofs  in  support  of  same. 

David'L.  Eastman,  on  oatli,  saitli,  that  he  is  counsel  for  plaint- 
iffs in  the  above  entitled  cause,  and  was  at  the  February  term 
«»f  the  court.  That  before  this  court  adjourned,  at  the  said 
February  term,  affiant  procured  the  affdas  it  of  A.  B.  Fullfcr,  an 
att»)rney  of  this  court,  in  support  of  a  motion  for  a  nonsuit. 
That  affiant  delivered  said  affidavit  to  the  court  in  person,  and 
has  been  informed  that  the  same  has  been  mislaid  or  lost  by 
the  court,  and  that  Ihe  said  affidavit  cannot  now  be  found ;  affiant 
has  appended  hereto  a  co])y  of  the  said  affidavit,  which  affiant 
states  he  verily  believes  to  be  subctantially  true  in  all  the  main 
facts  therein  contained.  Said  copy  is  hereunto  appended,  and 
marked  ''B."  The  date  of  said  affidavit  he  cannot  now  state, 
but  the  same  was  duly  sworn  to  before  a  justice  of  the  peace, 
Ijofore  the  same  was  delivered  to  this  court. 

A.  B.  Fuller,  on  oath,  saith,  that  ho  was  present  at  the  Kane 
County  Circuit  Court,  at  the  February  term  thereof,  A.  D. 
LS55,  when  the  case  of  Calvin  W.  Jloioe  &  Co.  v.  Horace 
Jlarroun  was  tried.  The  case  was  submitted  to  the  court  and 
but  one  witness  sworn  for  the  ]ilaintiffs,  D.  L.  Eastman  Esq., 
tlie  counsel  for  the  plaintiffs.  There  was  also  offered  in  evi- 
dence a  note  and  account,  which  tlie  testimony  of  said  witness 
referred  to. 

The  counsel  for  plaintiffs  then  0]K'ned  the  case,  from  which 
aflinnt  learned  that  the  statute  of  limitations  was  pleaded. 
I'laintiffs'  counsel  then  read  from  Greenleaf's  Evidence  as  an 
authority,  and  rested  his  case. 

J.  II.  Ferii^uson,  Esq.,  attoi'ney  for  defence,  then  opened  for 
the  defence — read  from  a  wa-itten  brief  and  cited  authorities; 
tlR-n  produced  Breese's  Reports,  and  read  from  that;  next  read 
from  the  TJtli  of  tlie  Illinois  Reports,  and  argued  his  case, 
and  made  the  ]H)int,  that  to  take  the  present  ca'se  out  of  the 
statute,  a  new  and  un(jualiticd  jiromise  must  have  been  made, 
to  char{>:e  the  defendant,  and  rested.  Plaintiff's'  counsel  then 
re-read  the  case  cited  by  defendant's  counsel,  and  laid  down 
tlie  book  and  contended  and  so  argued  that  the  case  cited  was 
conditional,  and  not  analogous  to  the  one  before 
[*490]  the  court.  At  this  time  'iMr.  *Eastman,  j)laintiff"s' 
counsel,  was  standing  in  front  of  the  ])illar  that  suj)- 
])orts  the  "bar."  That  after  ])laintiffs'  counsel  had  com- 
mented on  the  case  cited  in  the  Tith  of  Illinois,  he  turned 
around,  apiiarentiy  looking  for  a  book,  and  as  lie  did  so,  the 
court  requested  him  to  pass  him  uj)  the  12th  of  Illinois,  which 


612 


JUjS^E   teem,  1856.  496 

Howe  et  al.  v.  Harroun. 

lie  did,  and  remained  standing  in  front  of  tlie  pillar  above 
mentioned,  while  tlie  conrt  examined  the  report  just  passed 
him,  loolxiiig  earnestly  at  the  court,  who,  after  an  examination 
of  some  length,  and  before  he  closed  the  volume,  said,  "  this  is 
a  broad  case;"  whereupon  Mr.  Eastman  said  "1  will  take  a 
judgment  of  a  nonsuit,  sir.  "  The  court  then  remarked,  "I 
don't  know  what  the  practice  is  in  these  cases,  after  argument; 
I  will  look  into  it."  Affiant  was  sitting  in  the  "bai'"  at  the 
trial  of  this  case,  and  noticed  the  whole  or  nearly  all  the  case, 
as  it  was  a  question  that  interested  this  affiant. 

D.  L.  Eastman,  on  oath,  saith,  that  he  is  the  attorney  of  Cal- 
vin W.  Howe  &  Co.,  in  a  cause  ]3ending  in  the  Kane  County 
Circuit  Court,  wherein  Calvin  W.  Howe  &  Co.  are  plaintiffs, 
and  Horace  Harroun  is  defendant.  Affiant  says  that  said  cause 
was  set  down  by  agreement  for  trial  by  the  court,  and  that  on 
the  trial  the  plaintiffs  called  but  one  witness,  and  the  defendant 
produced  no  evidence ;  that  affiant  for  the  plaintiffs  in  connec- 
tion with  the  testimony  of  said  witness  offered  in  evidence  a 
note  made  by  said  defendant,  and  an  account  against  him,  and 
all  in  favor  of  said  plaintiffs,  and  rested.  Defendant's  counsel 
argued  the  cause  to  the  court,  and  in  support  thereof  read 
from  Breese's  Eeports  and  from  the  12th  of  Illinois  Eeports, 
and  rested  defence.  Affiant  then  read  case  cited  in  the  12th  of 
Illinois  Eeports  to  the  coiirt,  and  argued  therefrom  that  that 
case  did  not  cover  the  point  before  the  court,  as  the  case  there 
cited  was  a  case  of  a  conditional  promise,  and  the  case  before 
the  court  was  unconditional  promise;  that  after  affiant  had 
commented  upon  this  authority,  he  turned  to  look  for  some 
hooks,  to  introduce  further  authority  to  the  court,  and  while 
affiant  was  about  to  do  so,  the  court  requested  affiant  to  pass 
np  the  case  in  the  12th  of  Illinois  before  referred  to,  which 
affiant  had  just  laid  down,  which  this  affiant  did,  and  the  court 
examined  in  silence  the  case,  and  this  affiant  remained  standing 
ready  to  procQcd  with  further  argument  when  the  court,  with- 
out raising  his  eyes  from  the  case  in  question,  voluntarily  re- 
marked,  "that  is  a  vt^ry  broad  case,"  and  was  about  closing  the 
book  or  report  when  this  affiant,  lest  he  should  fail  to  preserve 
all  the  rights  of  his  clients,  remarked  to  the  court,  "I  will  take 
a  judgment  of  a  nonsuit,  sir."  The  court  then  proceeded  to 
say,  he  was  not  fully  apprised  of  the  jDractice  in  such  a  case, 
but  would  take  time  to  look  into  the  ease. 

■^Defendant  resisted  said  motion,  and  offered  the  PiOT] 
following  proofs: 

O.  D.  Day  sworn. — I  was  present  at  the  time  of  this  suit. 
Mr.  Eastman  was  sworn  as  a  witness,  and  Mr.  Ferguson  took 
down  his  testimony  in  writing.     Mr,  Eastman  opened  the  ar- 
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£,'uinent  and  Mr.  Ferguson  fonowed,  and  cited  the  court  to  a 
decision  in  the  12th  of  Illinois,  and  also  to  a  case  in  Breese's 
Kejiorts.  Mr.  Eastman  concluded  the  case,  and  as  I  thought, 
pubniitted  it  to  the  court  and  took  his  seat.  The  court  asked 
for  12th  of  Illinois  Reports,  which  was  handed  to  liim.  The 
Judge  read  the  case  and  said  it  seemed  to  be  a  broad  ease, 
and  covered  the  ground.  Mr.  Eastman  rose,  and,  I  tbink, 
commenced  talking  with  the  Judge.  After  some  talk,  the 
court  announced  that  he  should  give  judgment  for  defend- 
ant. Then  Mr.  Eastman  said  he  wished  to  submit  to  a  non- 
suit. I  had  not  been  jmying  very  particular  attention  to  the 
trial.  I  had  been  reading  the  decision  in  Mr.  Burchell's  case 
at  Washington.  I  have  not  thought  of  the  case  since  the 
ti-ial  but  once,  when  Mr.  Ferguson  called  my  attention. 

After  hearing  the  parties,  the  court  refused  to  allow  the 
]ilaintilfs  to  take  a  nonsuit,  to  which  ruling  of  the  court  in  re- 
fusing the  same,  the  said  plaintiffs  then  and  there  excepted. 

E.  L.  Leland  and  D.  L.  Eastman,  for  Appellants. 

Farnsworth  and  Burgess  and  J.  H.  Ferguson,  for  Appellee. 

Caton,  J.  Unlike  the  common  law  our  statute  authorizes 
the  parties,  by  nnitual  consent,  to  submit  issues  of  fact  to  the 
court  for  trial  in  place  of  a  jury  ;  but  this  statute  prescribes 
no  time  within  which  the  plaintiff  shall  submit  to  a  nonsuit,  or 
be  deprived  of  liis  riglit  to  do  so.  By  the  common  law  the 
plaintiff  could  take  a  nonsuit  at  any  time  before  the  verdict 
of  the  jury  was  announced  to  the  court.  And  we  have  a  stat- 
ute which  further  restricts  the  right  requiring  the  plaintiff'  to 
take  a  nonsuit  before  the  jury  leaves  the  bar  to  deliberate 
u|)on  their  verdict.  But  in  the  case  before  us  there  is  no  law 
limiting  the  riglit  to  any  ])articular  time.  It  is  not  a  very 
easy  matter  to  say  what  the  rule  should  be.  Both  by  the 
connnon  law  and  by  our  statute,  when  the  case  is  tried  by  a 
jury,  the])laintitf,  before  he  determines  whether  he  will  take 
a  nonsuit,  not  only  lias  an  o])])ortimity  of  knowing  precisely 
what  the  testimony  is  upon  which  his  rights  depend  and  upon 
which  the  jury  are  to  act,  but  he  also  liears  the  charge  of  the 
coui't  to  the  jury,  so  that  he  knows  by  what  rules  of  law  the 
jury  are  to  be  governed  in  deciding  upon  those  facts.  And  all 
know,  who  have  carefully  observed  the  course  of  nisi  prius 
trials,  that  it  is  as  necessary  to  understand  how 
[*498]  *the  law  is  to  be  laid  down  to  tlie  jury  as  to  know 
what  are  the  facts,  to  enable  a  l^arty  judiciously  to 
determine  whether  or  not  to  take  a  nonsuit;  while  it  may  be 
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conceded,  with    equal   propriety,  that   the   party    should  not 
know  what  is  the  opinion  of  the  jury. 

ITow,  both  these  desirable  ends  canaot  be  attained  when  the 
conrt  tries  the  question  of  fact  in  place  of  the  jury.  Either 
the  jilaintilf  must  have  the  benefit  of  the  views  of  the  court 
upon  the  law  by  which  the  case  is  to  be  governed,  which  can 
only  be  done  after  the  court  has  expressed  an  opinion,  or  else 
he  must  be  deprived  of  a  right  which  was  always  guaranteed 
to  him  by  the  common  law,  and  which  is  preserved  to  him  by 
our  statute  in  all  cases  of  jury  trial.  It  is  true  it  may  be  im- 
practicable to  secure  to  him  the  right  of  knowing  the  views  of 
the  court  upon  the  law  of  the  case  without  his  also  becoming 
informed  of  its  views  of  the  facts.  Were  it  practicable,  we 
should  certainly  sanction  the  rule  which  should  secure  it.  As 
it  is,  we  must  either  abridge  or  extend  the  common  law 
right.  We  prefer  to  adopt  the  latter  course,  as  we  think 
more  conducive  to  justice,  and  hold  that  the  plaintiff  must 
have  the  right  to  take  a  nonsuit  after  the  court  has  an- 
nounced its  opinion  and  before  a  note  thereof  is  entered.  We 
are  aware  that  a  different  rule  was  adopted  in  Indiana,  but  the 
reasoning  which  led  to  that  decision  does  not  strike  us  with 
the  same  force  that  it  did  that  court. 

We  are  of  opinion  that  the  court  erred  in  refusing  to  allow 
the  plaintiff  to  take  a  nonsuit,  and  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 


Joseph  McClellan,  Plaintiff  in  Error,  v.  Philo  Kel- 
logg, Defendant  in  Error. 

Error  to  Peoria. 

Statute  of  LnnTATiONS — Color  of  title. — Claim  and  color  of  title, 
•witliin  the  meaning  of  the  statute  of  limitations,  is  the  same  as  that  given 
to  those  words  by  the  courts,  when  applied  to  support  an  adverse  possession. 

Same — Color  of  title  may  commence  without  any  writing;  and,  if  founded 
upon  a  writing,  such  writing  need  not  show  on  its  face  a  prima  fade  title, 
but  may  be  good  as  a  foundation  for  color,  however  defective  otherwise. 

Same — Adverse  possession. — Adverse  possession  is  not  to  be  made  out 
by  inference,  but  by  clear  and  positive  proof.  The  possession  must  be  such 
as  to  show  clearly  that  the  party  claims  the  land  as  his  own  openly  and 
exclusively. 

Cited:    19  lU.  381;  48  111.  208;  58  111.  509;  62  lU.  635;  110  IJl.  615.  ~ 

Real  property — Statute    of    limitations — Color  of  title — Adverse  pos- 
session. 
See  Starr  &  C.  HI.  Stat,  p,  1538  et  seq.,  notes,  (ch.  83  T[  4,  T[  6.) 
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At  the  September   term,  1853,  of   the  Ch-cuit  Com-t   of 

Peoria  county,  tlie  ]>ltuntiff,  McClellan,  tiled  his  dee- 

P490]     laration  in^ejectmentairainstsaid  defendant,  Kelloo^o^, 

for  the   W.  half  S.  W.^p-.  of  Sec.  36,  T.  10   X.,  R. 

r»  E.,  in  said  Peoria  county.     On  the  16th  day  of  September, 

1853,  the  defendant  ap];eared  and  tiled  the  general  issue. 

At  the  May  term,  1854,  of  said  court,  the  cause  was  tried 
by  the  court  without  the  intervention  of  a  jury,  and  judo-ment 
rendered  in  favor  of  defendant. 

By  the  bill  of  exceptions,  it  appeared  that  the  plaintiff,  to 
sustain  the  issue  on  his  part,  proved  and  read  in  evidence  to 
the  court — 1st,  a  certificate  of  the  register  of  the  land  office  at 
Quincy,  111.,  of  the  entry  of  the  locus  in  quo.  by  AYilliam  B. 
Tucker,  on  the  2Tth  of  April,  1836  ;  2nd,  plaintiff  offered  and 
read  a  deed  for  said  land,  from  said  Tucker  to  himself,  duly 
acknowledged  and  recorded  in  said  Peoria  county,  on  the  day 
of  its  execution,  viz.:  the  9th  day  of  May,  1836.  Plaintiff 
then  proved,  by  Charles  Kettelle,  that  the  defendant  claimed 
title  to,  and  assumed  to  own,  said  land  at  and  prior  to  the 
commencement  of  the  suit ;  and  by  Simeon  D.  W.  Drown,  that 
a  small  part  of  said  land  in  the  south-west  corner,  to  wit : 
three  or  four  acres,  is  fenced  on  the  east  and  north  sides,  and 
forms  ])art  of  a  large  field,  extending  south  and  west  of  said 
tract ;  that  said  three  or  four  acres,  so  cut  oft'  from  the  land 
in  disjiute,  is  only  enclosed  by  fence  on  the  east  and  north 
sides,  but  that  there  is  a  young  hedge,  one  or  two  years  old, 
apparently,  on  the  west  line  of  this  eighty  acre  tract — the 
south  side  is  oj^en  ;  that,  in  a  conversation  a  few  months  since, 
between  defendant  and  witness,  defendant  said  he  was  in  pos- 
session of  this  small  enclosure,  and  was  cultivating  the  same, 
and  that  he  had  been  in  possession  about  three  years.  Wit- 
ness further  stated  that  the  residue  of  the  tract  was  unoccu- 
pied, and  that  defendant  did  not  reside  on  or  near  the  same. 
And  heie  the  ]ilaintiff  closed 

The  defendant  then  offered  and  read — 1st,  exemplified  cop- 
ies from  the  general  land  office,  of  the  register's  certificate  of 
the  entry  by  Tucker  on  said  27th  April,  1836,  of  the  land  in 
(piestion,  and  of  the  assignment  by  Tucker,  on  the  13th  JSTo- 
vembcr,  1837,  of  his  said  certificate  of  entry,  to  David  K.Cartter. 
2n(l,  cxemi)lification  of  patent  for  said  land  from  United  States 
to  said  Cartter,  as  assignee  of  Tucker,  dated  December  5, 
1838. 

Defendant  next  offered  and  read,  in  connection  with  the 
statutes  of  Ohio  on  the  subject  of  acknowledgment  of  deeds,  a 
deed  from  said  Cartter  to  defendant,  dated  January  9th,  1839, 
lor  this  and  several  other  tracts  of  lands,  containing  60Q  acres 
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in  all ;  A^liich  deed  was  recorded  in  Peoria  county  on  tlie  23rd 
June,  1840.  To  the  reading  of  this  deed  plaintiff  objected ; 
but  the  court  allowed  it  to  be  read,  and  plaintiff  ex- 
cepted. 

^Defendant  then  called  Wellington  R.  Kellogg,  a  [*500] 
son  of  defendant,  who  testified :  that  he  knows  said 
Cartter,  and  all  the  lands  described  in  the  deed  from  Cartter 
to  his  father;  that  his  father  had  a  farm  of  150  acres  in  Ohio, 
rated  at  $20  per  acre,  which  he  exchanged  for  the  lands  in  the 
deed,  and  that  the  locus  in  quo  is  of  about  an  average  value 
with  the  other  lands  in  said  deed  mentioned ;  that  this  tract 
is  separated  from  the  others  ;  that  his  father  does  not  reside 
on  it,  and  that  there  have  never  been  any  buildings  on  it ; 
that  his  father  is  in  possession  of  this  tract,  and  has  been  since 
the  25th  May,  or  4th  June,  1846 ;  that  then,  and  for  several 
years  before,  one  Adams,  and,  afterwards,  one  Sutton  had 
possession  of  four  acres  in  the  south-west  corner  of  the  tract, 
and  that  ihen  Sutton  surrendered  said  four  acres  to  witness,  as 
agent  for  his  father,  and  thereupon  took  a  lease  of  the  same 
from  defendant,  and  continued  to  occupy  and  cultivate  as  be- 
fore, but  as  tenant  of  defendant,  for  four  years  from  that 
time  ;  that,  since  then,  said  four  acres  have  been  cultivated, 
part  of  the  time  by  other  tenants,  and  part  of  the  time  by  de- 
fendant himself  ;  that  the  residue  of  said  W.  half  S.  W.  qr.  of 
Sec.  36,  is  still  unoccupied.  Witness  does  not  remember 
whether  any  written  lease  was  given  to  Sutton  or  not. 

Said  four  acres  first  came  to  be  enclosed  thus :  Adams  owned 
lands  south  and  west,  adjoining  the  locus  in  quo.  Wishing  to 
make  a  square  field  about  the  south-west  corner  of  this  tract, 
he  ran  the  east  fence  of  his  field  far  enough  north  in  the  tract 
to  reach  the  parallel  of  the  north  line  or  fence  of  the  field. 
From  this  point  he  ran  his  fence  due  west  to  the  west  line  of 
his  field,  and  so  cut  off  and  enclosed  in  his  field  said  four  acres  ; 
that  the  fences  still  stand  as  first  set,  and  said  four  acres  still 
remain  part  of  said  field  ;  that  Adams  sold  his  land  to  Sutton ; 
that  neither  of  them  ever  claimed  said  four  acres,  or  pretended 
to  hold  the  same  adversely  ;  that  when  Adams  sold  to  Sutton, 
he  told  him  he  had  no  claim  to  the  four  acres,  and  that  Sutton 
must  surrender  the  same  whenever  an  owner  appeared  to 
claim  them ;  that  Sutton  did  so  peaceably  and  willingly  when 
he  claimed  for  his  father. 

Defendant  next  offered  and  read  receipts  for  payment  of 
taxes  by  him  on  said  land,  for  the  years  from  1843  to  1853, 
both  inclusive,  on  the  whole  of  said  tract.  Defendant  here 
rested  his  case 

Plaintiff  then  read  receipts  for  taxes  of  1842  and  1844,  paid 
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by  him  on  said  land,  and  It  was  admitted  that  plaintiff  had 
I  aid  a  goud  and  vakiable  consideration  to  Tucker  for  the  land. 
This  was  all  the  proof  given  in  the  case.     Plaintiff  then 
moved  to  exclude  the  title  and  testimony  offered  by 
[*501]     defendant,   *and   to  find  for  plaintiff",  which  motion 
the  court  overruled,  and  gave  judgment  for  defend- 
ant, and  plaintiff  excepted. 

J.  K.  Cooper,  for  Plaintiff  in  Error. 

Manning  and  Merriman,  for  Defendant  in  Error. 

ScATES,  C.  J.  I  do  not  deem  it  important  to  refer  to  all 
the  authorities,  in  addition  to  those  already  referred  to  in 
Woodward  v.  Blanchwd,  16  111.  R.  433.  434,  which  sustain 
the  general  principle  asserted  in  that'case,  that  claim  and  color 
of  title,  within  the  meaning  of  general  statutes  of  limitation, 
is  the  same  as  fixed  and  used  by  the  courts,  as  sufficient  to  sup- 
])ort  an  adverse  possession.  That  color  may  be  given  for  title 
without  a  deed  or  writing  at  all,  and  commence  in  trespass; 
and  when  founded  upon  a  writing,  it  is  not  essential  that  it 
should  show  u))on  its  face  2i  prima  facie  title,  but  that  it  may 
be  good  as  a  foundation  for  color,  however  defective.  With- 
out further  discussion  of  that  point,  I  simply  refer  to  some  of 
the  many  additional  authorities  which  clearly  support  that 
ja-iuciple :  Laframhois  v,  Jacl'son,  8  Cow,  E.  5S9  ;  JacJcson, 
tfc(?.,  V,  Young  et  al.,  1  Johns.  It.  157 ;  Smith  v,  Burtis,  9 
Johns.  R,  180  ;  Jaclsoii  c&c,  v,  W/ieat,  18  John.  R.  40  ;  Jacl'- 
f<o?i,  cbc,  V.  Newton  et  al.^  18  John.  R.  355  ;  Jackson^  &c.^  v. 
Camp,  1  Cow,  R,  605 ;  IlawJc  v,  Seiiseman  et  al.,  6  Serg.  and 
Raw.  R.  21 ;  MiUer  et  al.  v,  Shaw,  7  Serg,  and  Raw,  R.  129  ; 
Bell  v,  Jlarthj,  4  Watts  and  Serg.  R.  32 ;  Malson  v.  Fry,  1 
Watts  R.  433 ;  Frederick  v.  Searle,  5  Serg.  and  Raw.  R.  23G; 
B<>!/er  et  al.  v,  Benlow,  10  Sorg.  and  Raw.  R,  303  ;  Dufour  v. 
Cdinfranc^  11  Mart,  La.  R.  715,  710 ;  Whiteside  v.  Singleton, 
Meigs  Term.  R.  207, 

The  Act  of  1839.  (Rev.  Stat,  p,  104.  Sees.  8,  9,  10)  limited 
and  confined  this  genei-al  ]-)rinciple  to  "  claim  and  color  of  title, 
nuide  in  good  faith,"  (Sec.  8,)  by  written  or  "  jiaper  title  "  for 
the  "'urtiKtl  possession"  will  be  bounded  by  the  "extent  and 
according  to  the  purport  "  of  such  "  paper  title."  I  have  been 
uniible  to  discover,  upon  careful  iv-cxamination  and  considera- 
tion of  the  provisions  and  phrases  of  that  act,  and  the  circum- 
stances under  which  it  was  ]-assed — the  evils  with  their  pro- 
))Oised  remedy — any  indicaticm  of  an  intention  to  use  "claim  and 
0  'lor  of  title "  in  a  different  sense  than  that  long  fixed  and 
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known  to  the  law,  by  repeated  decisions,  upon  color  of  titles 
predicated  upon  writings. 

Finding  nothing  in  the  act  to  warrant  a  departure  from  the 
established  and  received  meaning  of  color,  in  reference  to 
the  character  and  goodness  of  writings  as  evidence  of 
title,  upon  *which  it  could  be  predicated  to  sustain  an  ["502] 
adverse  possession  and  claim,  and  finding  the  whole 
current  of  authorities  supporting  the  rule  laid  down,  I  adopted, 
it  in  argument  of  that  case,  as  the  meaning  of  our  legislators, 
and  must  receive  more  light  than  has  to  me  been  shed  u[)on  it, 
ere  I  can  think  otherwise.  This  has  received  the  sanction  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  Wright 
V.  Matteson,  18  How.  R.  p.  50,  as  a  correct  exposition  of  the 
meaning  of  color,  under  the  general  rule,  and  of  our  own  stat- 
ute, independent  of  any  deference  to  it  as  an  authoritative  in- 
terpretation of  it  by  the  local  courts,  and  in  accordance  with 
their  own  general  decisions  previously  made. 

Hypercriticism  could,  and  may,  present  as  many  and  great 
difficulties  and  objections  to  all  modes  and  all  evidence  of  facts 
tending  to  show  the  quo  animo,  or  intent  of  the  jnind  with 
which  an  act  was  done,  in  all  other  cases  as  well  as  this,  where 
the  intention  of  the  mind  must  accompany  the  doing  of  an  act. 
In  any  and  all  such  cases,  while  all  might  readily  agree  that 
certain  facts  and  circumstances,  including  our  diiferent  degrees 
of  intelligence  and  knowledge  of  facts  on  the  given  subject, 
would  be  legitimate  evidence  tending  to  show,  and  from  which 
the  individual  intent  might  be  inferred  ;  yet  we  may  readily 
suggest  others  of  a  doubtful,  uncertain,  unsatisfactory  char- 
acter, about  the  legitimate  admissibility  of  which  we  might 
differ,  and  even  if  admissible,  we  might  draw  widely  different 
inferences  and  conclusions.  Such  difficulties  and  differences 
among  the  triors  in  agreeing  upon  the  influence  and  weight 
of  facts,  or  the  inferences  and  conclusions  authorized  by  them, 
can  never  be  adopted  as  a  rale  for  the  exclusion  of  the  facts 
themselves,  or  testimony  to  establish  them.  Otherwise,  the 
range  of  proof  would  be  extremely  narrow  indeed,  and  in 
nine-tenths  of  the  cases  the  intent  could  not  be  proven  in  any 
way.  I  am  wholly  unable  to  perceive  how  the  judge,  the 
counsel  or  the  juror,  would  be  in  the  least  relieved  of  this 
difficulty  in  the  discovery  of  the  "  good  faith  "  or  intent  of  the 
mind,  by  adopting,  as  a  standard  to  judge  the  mind  by,  titles 
which  are,  upon  their  face,  goo^,  prima  facie.  Is  such  a  title 
2u  fixed  fact,  known  to  and  the  same  in  every  man's  mind?  I 
presume  men  may — and  professional  ones,  too — differ  as  much 
about  that  quality  and  character  of  title  as  any  other.  It  may 
be  for  the  fii-st  time  settled  by  the  court  upon  trial,  and  against 
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it,  when  the  party  in  liis  ignorance  of  law  would  learn  with 
siirj)rise  that  lie  had  occupied  and  held  his  color  of  title  in  bad 
faith,  while  he  believed  in  fact  that  it  was  genuine  and  suffi- 
cient. 

As  difficult  as  it  may  be  to  judge  of  the  intelligence  of  men 
in  particular  given  cases,  and  to  determine  whether 
[*503J  one  can  be  *so  stupid  and  ignorant  as  to  believe  a  title 
good,  which  an  expert,  or  astute  judge  or  attorney 
knows  to  be  worthless  upon  bare  inspection,  yet  it  ever  has 
been,  is,  and  will  be  true,  as  a  matter  of  /act  /  and  we  must 
in(]uire,  as  b<'st  we  may,  into  the  actual,  not  the  supposed,  state 
of  mind  as  an  existing  truth  or  fact.  Ignorance  of  the  law, 
andits  conclusions  and  operation  upon  given  facts,  until  ad- 
judged, is  quite  as  common  as  ujxm  other  subjects  ;  and  that 
ignorance  may  not  ])rechide  or  prejudice  the  party,  except  in 
those  cjiscs  where  from  princii)les  of  public  policy  he  is  deemed 
to  know  it,  and  must  answer  and  abide  it  accordingly.  For 
cej'tain  purjjoses  of  notice  of  a  conveyance,  etc.,  our  record- 
ing acts  are  of  this  character  ;  and  from  the  recording,  all 
persons  are  deemed  to  have  that  notice,  and  must  abide  the 
conse(piences,  even  though  ignorant  in  fact  of  the  conveyance. 

Kellogg  nnist  be  deemed  to  have  had  notice  of  the  prior  con- 
veyance by  his  vendor,  and  that  at  the  time  he  took  the  convey- 
ance from  hini;  he  had  no  title  to  the  land.  It  is  of  no  strength 
or  validity  as  a  title  to  oveicome  the  former  deed.  But  it  is 
umieces.-ary  to  discuss  here  whether  such  constructive  notice 
would  taint  the  title  with  bad  faith,  in  his  mind,  if  actually 
ignorant  of  the  former  deed,  so  as  to  prevent  his  taking  pos- 
Bes-sion  and  making  adverse  c^aim  and  color  under  it — as  I  am 
of  opini(.)n  he  has  failed  to  show  such  adverse  possession  and 
claim  under  it  for  seven  years. 

This  view  is  grounded  upon  the  evidence  and  the  princi- 
])le8  of  law  which  govern  it. 

Adams,  to  scpiare  his  lields  with  straight  lines  of  fence,  en- 
closed about  four  acres.  He  took  ]K>ssession  as  a  trespasser 
merely,  without  ])retense  or  color  of  claim  or  title,  but  intend- 
ing to  hold  subordinate  to  and  under  the  true  owner.  This 
was  neither  an  ouster,  eviction  or  disseizin  of  plaiutitf  ;  but 
as  the  law  deems  every  one  having  a  conveyance  to  unim- 
]n-oved  land  to  be  seized",  (Rev.  Stat.lO'i,  Secs.'j,  4-,)  it  was  in 
elTect  the  adding  of  actual  ])ossession  to  his  seizin  through 
Adams,  wlio.sn  possession  l)ec(»mes  that  of  the  ])laintitl:".  I^ro- 
2>riif<>rN  of  Kennebeck  J ' >/ rc/ui.se  v.  SpHtig,  4  Mass.  E.  417. 

The  evidence  of  an  entry  by  defendant  to  dispossess  i)laint- 
ilT,  is  founded  in  the  verbal"  acknowledgment  of  Adams  to  the 
son  of  defendant,  (now  an  heir  and  defendant,)  that  he  had  no 
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claim  and  lielcl  subject  to  the  true  owner,  and  upon  witness 
claiming-  title  in  liis  father,  Adams  took  a  verbal  or  written 
lease,  it  does  not  appear  which,  and  continued  to  hold  the  same 
fom-  years  bj  himself  and  vendee  without  rent.  This  I  deem 
altogether  insufficient  to  show  an  ouster,  dispossession  or  dis- 
seizin of  plaintiff,  for  the  purposes  of  asserting  an  adverse 
possession  under  color  of  title. 

*The  intent  to  assert  title  in  himself  by  his  son,  may  [*504] 
be  clear  enough  from  the  proof,  for  this  must  be 
shown.  JBlwiden  v.  JBaugh,  3  Croke  R.  302.  But  the  doc- 
trine of  adverse  possession  is  to  be  taken  strictly,  and  is  not 
to  be  made  out  by  inference,  but  by  clear  and  j>ositive  proof, 
{Borinell  et  al.  v.  Sharp,  3  John.  R.  169 ;  Roclielle  ads.  I£)lmes, 
2  Bay  E,.  491,)  and  proof  of  actual  ouster  shown.  2  Espin. 
]N^.  P.  9,  old  paging.  The  possession  must  be  with  such  circum- 
stances as  are  capable  in  their  nature  of  notifying  to  mankind 
that  he  is  upon  the  land,  claiming  it  as  his  own,  in  person  or 
by  tenant — it  must  be  visible,  open,  exclusive  {Irmng  v. 
jBroionell,  11  111.  R.  413) ;  it  must  be  hostile  in  its  inception, 
and  so  continue  {^Turney  v.  Chamherlam,  15  111.  R.  273); 
and  notorious,  and  not  secret,  as  this  caimot  answer  the  pur- 
pose of  notoriety  to  adverse  claimants,  cannot  extinguish  their 
claim  for  not  being  put  in  in  due  time.  Adams  on  Eject. 
App.  485 ;  Angell  on  Limit.  400,  Sec.  4,  p.  416,  Sec.  13,  p. 
427,  Sec.  19.  For  the  law  proceeds  upon  the  presumption  of 
an  acquiescence,  which  cannot  be  where  the  possession  and  claim 
are  r«iknown,  and  the  acts  of  possession  are  such  as  not  to  give 
notoriety  to  it.     Id. 

These  acts  were  not  of  this  character.  Adams'  possession 
was  merely  that  of  plaintiff,  although  it  might  be  without  a 
knowledge  of  plaintiff's  ownership.  Defendant  is  the  first 
claimant  that  appears,  and  he  readily  acknowledges  his  claim, 
having  and  making  none  himself.  He  consented  to  hold  under 
him,  and  held  on,  without  rent  or  other  notice  to  plaintiff  or 
the  neighborhood  than  this  private  conversation,  or  a  private, 
secret  writing,  if  any,  indeed,  existed.  A  collusive,  or  a  secret 
attornment  of  a  tenant  at  will,  or,  by  sufferance,  paying  no  rent, 
or  surrender,  by  trespasser,  in  the  bare  possession,  surely  can 
never  be  allowed  to  be  the  assertion,  by  possession,  of  an  ad- 
verse and  hostile  claim  and  color  of  title,  until  a  knowledge  of 
the  fact  is  brought  home  to  the  adversary  claimant.  Laf ram- 
hois  V.  Jackson,  8  Cow.  R.  589  ;  Smith  v.  Burtis,  9  John.  R. 
174;  Jackson,,  c&c,  v.  Camp,  1  Cow.  R.  605;  Hawk  v.  Sense- 
tnan  et  al.,  6  Serg.  and  Rawl.  R.  21  ;  Day  et  al.  v.  Cochran, 
24  Miss.  R.  261. 

There  is  no  fact  or  change  shown  here  that  could,  of  itself, 
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possibly  afford  the  slightest  notice  to  the  neighborhood,  of  any 
assertiun  of  an  adverse  claim  of  title,  nntil  defendant  took 
actual  possession  himself,  only  some  tliree  years  before  suit. 

We  shall  not  ])resunie  that  plaintiff  had  actual  knowledge  or 
notice  of  this  verbal  assertion  of  claim,  and  verbal  assent  to  it, 
or  parol  lease,  without  rent,  or  other  act,  of  which  notice  might 
be  taken.     See  Pip/ter  v.  Zodge,  4  Serg.  &  Rawl.  R.  310. 

Reversed  and  remanded. 


[*505]     *JosEPH  A.  Eddy  et  al.,  Appellants,  v.  Poe- 
TEUS  B.  Roberts,  Appellee. 

Appeal  from  Peoria. 

Statute  of  frauds — PKO^rISE  to  pay  debt  op  another. — The  main 
in  juiry,  under  the  statute  of  frauds,  where  one  person  is  called  upon  to  pay 
the  debt  of  another,  is.  whether  the  promise  is  an  original  and  independent, 
or,  whether  it  is  collateral  to,  and  dependent  upon,  the  debt  or  liability  of 
another. 

If  the  liability  of  the  original  debtor  continues,  the  promise  of  another  to 
pay  his  debts  should  be  in  writing. 

Same — Consideration. — A  consideration  is  necessary  to  support  all 
promises,  and,  without  it,  no  action  can  be  maintained  upon  the  promise, 
wh'^ther  it  is  in  writing  or  not. 

Contract  for  bknepit  third  person— Action. — Where  one  enters 
into  a  simple  contract  with  another,  for  the  benefit  of  a  third  person,  such 
third  person  may  maintain  an  action  for  the  breach,  and  such  a  contract  is 
not  within  the  statute  of  frauds. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

Cited:  Action  on  contract  by  third  person,  19  111.  89;  64  111.  465;  21  111.  198; 
77  III.  474;  79  III.  126;  107  III.  92;  7  Bnidw.  227;  11  Ih-adw.  291;  14Bradw. 
548.  Recovery  undi^r  general  count,  24  III.  265.  Statute  of  frauds,  what 
))roiniso  is  not  within,  58  111.  2:55;  97  111.  4.54;  97  III.  461;  107  111.  92; 
82  III.  390;  wh.'ther  to  be  pleaded,  71  III.  125.  Special  count,  necessary 
when.  89  III.  104.  Liability  of  one  making  himself  trustee  for  another,  88 
111.52. 

Statute  of  frauds — Promise  to  pay  the  debt  of  another — When  not  within 
the  statute. 

At  common  law,  prior  to  thn  enactment  of  \\\p.  statute  of  frauds,  a  promise 
to  p.iy  thf  debt  of  another,  whether  oral  or  written,  was  binding  only  when 
Knppor(4,'d  by  a  legal  consideration.  The  statute  did  not  assume  to  alter  the 
character  of  the  promise  by  dispensing  with  the  consideration.  Its  purpose 
was  simply  to  require  the  evidence  of  such  promise  to  be  in  writing.  On 
I>rmciple,  every  promise  to  pay  the  debt  of  another,  whether  prior,  collat- 
I'ral  or  subsequent,  must  be  supported  by  a  legal  consideration,  and  is  with- 
in the  statute,  'j'he  time  of  making  the  promise  is  not  a  proper  test  as  to 
whether  it  is  within  the  statute.  Whether  it  is  a  ])romise  to  pay  the  debt 
of  another,  w  the  only  tt^st  within  its  language  and  intent.  It  is  unfortu- 
nute  that  this  plain  construction  has  not  always  been  followed.  The  questions 
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This  cause  was  heard  before  Gale,  Judge,  and  a  jury,  at 
May  term,  1856.     Yerdiut  and  judgment  for  appellee. 

]Sr.  H.  PuKPLE,  for  Appellants. 

Manning  and  Meeeiman,  for  Appellee. 

Skinnee,  J.  The  declaration  contains  three  special  counts 
and  the  common  count  for  goods  sold  and  delivered.  The  first 
alleges  that  one  Williams  was  indebted  to  the  plaintiffs  below; 
that  defendant,  in  consideration  that  plaintiffs  would  release 
Williams'  debt,  promised  the  plaintiffs  to  pay  them  the  debt 
of  Williams,  and  that  they  did  release,  &c.  The  record  al- 
leges that  Williams  was  indebted  to  the  plaintiffs,  for  which 
debt  plaintiffs  had  a  lien  on  property  of  Williams;  that  de- 
fendant, in  consideration  that  plaintiffs  would  release  said 
property  from  their  lien,  promised  plaintiffs  to  pay  them  the 
debt  of  Williams,  and  that  they  did  release,  &c.  The  third 
alleges  that  Williams  was  indebted  to  plaintiffs,  that  defend- 
ant having  hands  at  work  for  him,  in  consideration  that  plaint- 
iffs would  advance  to  them  on  defendant's  account  goods  out 
of  plaintiffs'  store,  promised  to  pay  for  the  goods,  and  also  to 
l^ay  plaintiffs  the  debt  of  Williams,  and  that  plaintiffs  did  ad- 
vance the  goods,  &c. 

of  time  and  consideration,  added  as  tests,  have  introduced  confusion  and 
conflict  of  authority.  Mallory  v.  Gillett,  21  N.  Y.,  412;  7  Wait  Act.  and 
Def.  pp.  13-21.  _  _  _     _  ■  '  _   . 

"  The  general  rule  is,  that  if  the  promise  is  in  the  nature  of  an  original  un- 
dertaking to  pay  the  debt  to  a  third  ]iarty,  and  is  founded  on  a  valuable 
consideration  received  by  the  promisor  himself,  it  is  not  within  the  provis- 
ions of  the  statute."  Wilson  v.  B^vans,  58  II'.  232,  234.  See,  also,  the  above 
case  of  Eddy  v.  Roberts;  Scott  v.  White,  71  11.  287;  Meyer  v.  Hartman,  72 
111.442;  Bunting  r.  Darbyshire,  75  III.  408:  Schoenfeld  v.  Brown,  78  111. 
487;  Walden  v.  Karr,  88^111.  49;  King  v.  Edmiston.  88  111.  257;  Hartley  v. 
Varner,  88  111.  561;  Borchsenius  v.  Canutson,  100  111.  82;  Clifford  v.  Luh- 
ring,  69  111.  401;  Williams  v.  Corbet.  28  111.  262;  Hughes  v.  Atkins,  41  111. 
213;  Dencer  v.  Parsons,  8  Bradw.  625;  Mathers  v.  Carter,  7  Bradw.  225; 
Runde  v.  Runde,  59  111.  98;  Brown  r.  Strait,  19  111.  88;  Rabermann  v.  Wis- 
kamp,  54  111.  179;  Beasley  v.  Webster,  64  111.  458;  Hayward  v.  Gunn,  82 
111.  .385;  Prather  v.  Vineyard,  4  Gilm.  40;  Curtis  v.  Brown,  6  Cush.  491; 
Nelson  v.  Bovnton,  44  Mass.  396;  Simpson  v.  Patten,  4  Johns.  422;  Smith 
V.  Ives,  15  Wend.  182;  Watson  ij.  Randall,  20  Wend.  201;  Baker  v.  Brad- 
ley, 42  N.  Y.  316;  Wood  v.  Corcoran,  83  Mass.  406;  Britton  v.  Angier,  48 
N.  H.  420;  Yale  v.  Edgerton,  14  Minn.  194;  Brown  v.  Brown,  47  Mo.  130; 
S.  C.,4Am.  Rep.  320;  Kutzmeyer  v.  Ennis,  27  N.  J.  L.  371;  Warren  v. 
Smith,  24  Tex.  484;  Goetz  v.  Foos,  14  Minn.  265;  Tibbetts  v.  Flanders,  18 
N.  H.  284:  Cotterell  t\  Stevens,  10  Wis.  422;  Goodman  v.  Chase,  1  Barn. 
&  Aid.  297 ;  Butcher  v.  Stewart,  11  Mees.  &  W._857. 

"  In  all  these  cases,  founded  upon. a  new  and  original  consideratioji  of  bene- 
fit to  the  defendant,  or  harm  to  the  plaintiff,  moving  to  the  party  making 
the  promise,  either  from  the  plaintiff  or  the  original  debtor,  the  subsisting 

523 


505  OTTAWA 

Eddy  et  al.  v.  Roberts. 


The  defendant  pleaded  the  general  issne  and  the  statute  of 
fraiidt;. 

The  evidence  snhstantiany  shows  that  Williams  had  been 
engaged  in  cutting  wood,  and  employed  hands  for  that  pur- 
]}ose;  that  he  made  an  arrangement  with  plaintiffs  to  pay  his 
hands  out  of  their  store  and  obtained  credit  for  the  goods, 
stating  that  "  the  debt  would  be  good,  for  the  wood 
[*506]  would  be  theirs  till  they  *got  their  pay,"  that  defend- 
ant, liaving  bought  out  Williams,  reqnested  plaintiff's 
to  let  the  hands  have  goods  on  his  account;  that  plaintiffs  refused 
unless  the  debt  of  Williams  was  paid,  that  defendant  promised 
])laintiff's,  that  if  they  would  let  the  hands  have  goods  on  his 
account  he  would  pay  for  the  goods,  and  also  the  debt  of 
Williams,  and  that  plaintiffs  did  accordingly  let  the  hands 
liave  goods  on  defendant's  account;  that  Williams  being  in- 
debted to  plaintiffs  sold  his  wood  and  other  property  to 
defendant,  and  that  defendant,  as  a  part  of  the  transaction, 
agi-eed  with  Williams  to  pay  to  plaintiff's  this  debt. 

The  two  iirst  counts  are  not  proved.  There  is  no  proof 
that  the  debt  of  Williams  was  ever  released.  His  liability  to 
])laintiff's,  for  aught  that  appears,  still  continues.  There  is  no 
])r()of  that  plaintiffs  had  a  lien  on  the  wood,  or  that  any  siip- 
])osed  lien  was  released.  The  remark  of  Williams,  on  apply- 
ing for  credit,  created  no  lien  in  law  on  the  wood,  in  favor  of 
})laintilfs.     They  had  no  lien  to  release. 

The  third  count  is  substantially  proved,  and  the  question  is, 
is  the  verbal  iiromise  of  defendant  therein  stated,  to  pay  the 
dol)t  of  AVilliams,  binding  on  him  in  law? 

The  statute  of  frauds  and  'perjuries  declares,  "that  no 
action  shall  be  brought  whereby  to  charge  the  defendant 
upon  any  special  ])r()mise  to  answer   for   the  debt,  default,  or 

liability  of  the  original  debtor  is  no  o'ljection  to  the  recovery."  Farley  r. 
Cleveland,  4  Cow.  432,  439.  See,  also,  Lawrence  r.  Fox,'20  N.  Y. -^GS; 
Mallory  r.  Gillett,  21  N.  Y.  412;  Baker  v.  Bradley,  42  N.  Y.  316;  Elwoodr. 
Monk,  5  Wend.  235;  Olinstead  r.  Greenley,  18  Johns.  12;  Leonard  v.  Vre- 
df-nterp,  8  Johns.  29;  Cross  r.  Richardson,  30  Vt.  641;  Todd  v.  Tobey,  29 
Me.  219;  Mason  v.  Hall,  30  Ala.  599;  Dyer  v.  Gibson,  16  Wis.  557. 

On  the  sale  of  a  note,  a  guaranty  of  payment  made  by  the  holder,  is  not 
within  the  statute.  Danber  v.  Blackney,  38  Barb.  432;  Cardell  v.  McNeil, 
21  N.  Y.  336;  Mobile  &  0.  R'y  Co.  v.  James,  57  Ga.  198;  Wyman  v.  Good- 
rich, 26  Wis.  21. 

An  afireoment  by  two  parties  for  the  benefit  of  a  third  is  not  within  the 
statute.  In  addition  to  the  above  case  of  Eddy  r.  Roberts,  see  Prather  r. 
Vinr-yard,  4  Gilm.  40;  Arnold  v.  Lyman,  17  Mass.  400;  Barker  v.  Bucklin, 
2  D.'n.  45. 

Ab  to  wlii'thor  an  undertakinpr  is  original  or  collateral,  see  Hite  v.  Wells, 
nntc,  p.  88;  Brown  v.  Strait,  19  111.  88;  Wilson  v.  Bevans,  58111.  232;  Hay- 
ward  P.  Gunn,  82  111.  385;  Geary  r.  O'Neil.  73  111.  593;  C.  &  W.  Coal  Co.  v. 
Liddoll.  69  111.  639;  Schoenfeld  r.  Brown,  78  111.  487;  Warren  v.  Smith,  24 
Tex.  484. 
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miscarriage  of  another  person,  nnless  the  promise  or  agree 
ment,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereto  by  him  lawfull}^  authorized.  "  This  is 
substantially  like  the  English  statute  upon  the  same  subject, 
and. similar  provisions  exist,  it  is  believed,  in  all  of  the  United 
States.  The  plain  object  of  the  statute  is  to  require  higher 
and  more  certain  evidence  to  charge  a  pai-ty,  where  he  does 
not  receive  the  substantial  benelit  of  the  transaction,  and 
where  another  is  primarily  liable  to  pay  the  debt  or  discharge 
the  duty ;  and  thereby  to  afford  greater  security  against  the 
setting  up  of  fraudulent  demands,  where  the  party  sought  to 
be  charged  is  another  than  the  real  debtor,  and  whose  debt 
or  duty,  on  perform.ance  of  the  alleged  contract  by  such  third 
person,  would  be  discharged.  The  decisions  on  this  branch 
of  the  statute  both  in  England  and  the  United  States,  are 
numerous,  and,  to  a  considerable  extent,  apparently  contradic- 
tory, insomuch  that  any  attempt  to  review  and  reconcile  them 
would  be  a  hoj^eless  undertaking.  It  cannot  be  denied  that 
courts  in  many  instances,  to  prevent  the  successful  interposi- 
tion of  the  statute  against  apparently  meritorious  claims,  and  in 
the  'particular  case  to  avoid  a  seeming  wrong,  have  departed 
fi-om  the  plain  letter  and  spirit  of  the  statute.  Hard  cases 
are  said  to  make  bad  precedents,  and,  in  our  judg- 
ment, it  is  not  only  *better  in  the  general  operation,  [*507] 
but  the  imperative  duty  of  the  couits  to  hold,  in  all 
cases,  to  the  statute  as  it  reads,  avoiding  all  nice,  complicated, 
or  shadowy  distinctions.  By  such  a  course,  the  law  is  ren- 
dered more  certain  and  uniform  in  its  administration;  and  prin- 
ciples, instead  of  mere  cases,  become  the  foundation  of  judicial 
decisions.  The  main  question  for  inquiry  under  the  statute 
is,  whether  the  promise  is  an  original  and  independent  one, 
or  whether  it  is  subsidiary,  collateral  to,  and  dependent  upon, 
the  debt  or  liability  of  another  ? 

K  another  is  primary,  or  principal  debtor,  and  the  relations 
of  debtor  and  creditor  remain  unchanged,  both  as  to  the  right 
and  the  remedy,  and  no  trust  is  created  by  the  transaction  out 
of  which  the  promise  arises,  such  promise  is  in  its  nature  col- 
lateral and  not  original.  If  the  debt  be  paid,  or  duty  per- 
formed, by  him  who  is  primarily  liable,  the  incident,  or  col- 
lateral promise,  is  of  no  force  for  any  purpose ;  there  is 
nothing  remaining  upon  which  it  can  operate.  Tested  by 
these  rules  tlie  contract  alleged  in  the  third  count  is  void,  if 
not  in  writing.  The  debt  of  Williams  existed  at  the  time  of 
making  the  promise ;  Williams  continued  liable  to  the  same 
extent  as  if  the  promise   had  not  been  made;  the  relations 

525 


507  OTTAWA. 

Eddy  et  ai.  r.  Roberts. 


of  debtor  and  creditor  were  in  no  manner  changed;  no  remedy, 
])Iedije,  or  security  \va§  relinquished;' and  no  trust  devolved 
upon  the  defendant  to  execute,  by  reason  of  the  transaction. 
Chaphi  V.  Lapham^  20  Pick.  467;  Russell  v.  Bulk,  11  Verm. 
lOO;  Tilestofiv.  NeUleton,^  Pick.  509;  Nelson  y.  Boy nton, 
3  Met.  396;  CaMll  v.  Bigelow,  18  Pick.  369;  Stone  y. 
JSijmmes.,  ibid.  467;  Durham  v.  Anledge,  1  Strob.  5;  Carmlle 
V.  Crane,  5  Hill  483;  Jackson  v.  liayner,  12  John.  291; 
Shnpson  v.  Paffon,  4  John.  422 ;  Barker  v.  Bucklin,  2  Denio 
45  ;  Looiyiis  v.  Newhall,  15  Pick.  159. 

It' is  urged  that  the  promise  is  founded  upon  a  new  and 
independent  consideration,  moving  from  the  promisee  to  the 
]>romisor,  and,  therefore,  an  original  undertaking.  We  may 
admit  that  there  is  a  sufficient  consideration  appearing  in  the 
count  and  proof,  and  that,  aside  from  the  statute,  the  promise 
would  be  obligatory;  but  the  statute  steps  in  and  makes  the 
])romise  void  if  not  in  writing.  A  consideration  is  necessary 
to  support  all  promises,  for  without  such  consideration,  no 
action  can  be  maintained  upon  them,  whether  in  writing  or  not. 

Some  promises,  as  in  case  of  commercial  paper,  import  a 
consideration.  So  do  sealed  instruments;  and,  in  such  case, 
to  maintain  an  action,  no  extrinsic  evidenceof  a  consideration 
is  required.  Had  the  defendant  promised,  in  writing,  to  pay, 
"Williams'  debt,  without  a  consideration  therefor,,  valid  in  law, 
tin's  would  have  been  a  naked  promise  which  could  not  be 
enforced. 

The  statute  does  not  change  tne  common  law  in  this 
[*508]  respect,  *but  adds  tlie  requisition  that  the  promise  be 
in  writing.  Where  the  ]u-incipal  and  the  collateral 
contracts  are  made  at  the  same  time,  tlie  credit  given,  or  con- 
sideration passing  between  the  principal  parties,  may  be  suf- 
licient  to  sustain  the  collateral  promise,  but  such  promise  must 
l)e  in  writing.  Where  the  collateral  promise  is  subsequent  to 
the  creation  of  the  ])rinci]:al  contract  or  debt,  the  collateral 
])romise  must  not  only  be  founded  on  a  new  consideration,  but 
bo  in  writing.  In  some  of  the  cases  it  is  said  that  the  promise 
is  an  original  one,  and,  therefore,  not  within  the  statute, 
wlicre  the  ])romise  arises  out  of  some  new  and  indejiendent 
consideration  moving  between  the  newly  contracting  parties. 
This  general  language  seems  to  me  to  overlook  an  essential 
recjuisite  to  a  valid  promise  or  contract — a  consideration — and 
to  strip  the  statute  of  tliat  protection  it  was  intended  to  afford, 
in  tlie  prevention  of  wrongs  to  third  persons,  by  the  setting 
up  of  fictitious  contracts,  and  maintaining  them  by  perjury^ 
A  close  examination,  however,  of  the  cases  where  similar 
language  occurs,  will  disclose  that  many,  if  not  most  of  them, 
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were  where  the  creditor  had  a  subsisting  hen,  or  security  for 
the  debt,  which  was  given  up  for  tlie  benefit  of  the  defend- 
ant ;  where  the  creditor  discharged  tlie  original  debt ;  where, 
by  some  transaction  with  the  debtor,  a  trust  was  created,  to  be 
executed  by  the  defendant,  in  favor  of  the  plaintiff ;  or,  where 
the  promise  was  made  to  the  debtor  for  the  payment  of  his 
debt  to  the  plaintiff.  The  substance  of  the  contract  alleged 
in  the  third  count  is  this ;  for  an  uncertain  credit  at  the  store 
of  plaintiffs,  the  defendant  guarantied  the  debt  of  Williams, 
or  promised  to  pay  it  in  a  reasonable  time,  if  Williams  did 
not ;  and  no  fair  construction  can  take  it  out  of  the  statute. 

The  evidence  discloses  that  Williams  sold  and  delivered 
certain  property  to  defendant,  and  that  defendant,  as  a  part  of 
the  transaction,  agreed  with  Williams  to  pay  his  debt  to 
plaintiffs.  We  think  that  plaintiff's  may  recover  upon  this 
undertaking,  although  not  in  writing,  declaring  on  the  special 
contract  as  made  to  the  jilaintiffs.  Where  one  enters  into  a 
simple  contract  with  another,  for  the  benefit  of  a  third,  such 
third  person  may  maintain  an  action  for  breach,  and  such 
contract  is  not  within  the  statute.  1  Chitty's  PI.  4  and  5  , 
Barker  v.  Bucklin,  2  Denio,  45 ;  SchemerhoDi  v.  Yender- 
heyden,  1  John.  139;  Olmsted  v.  Greeriley,  18  ibid.  13; 
Arnold  v.  Lyman,  17  Mass.  400 ;  Cabot  v.  HasMns,  3  Pick. 
83  ;  5  Wend.  235;  Ilargreaves  v.  Parsons,  13  M.  and  W.  561; 
Eastwood  V.  Kenyon,  11  Ad.  and  El.  438  ;  2  Parsons  on  Con. 
302,  and  note  ?7i ;  ibid.  307  and  8,  and  note  w. 

But  the  plaintiff  cannot  recover  under  any  count  in  this 
declaration.  Neither  of  the  special  counts  are  upon  this  con- 
tract, nor  can  he  recover  under  the  general  count  for  goods 
sold  and  delivered. 

*In  general,  if  the  plaintiff  might  recover,  had  there  [*509] 
been  no  special  contract,  then  he  may  recover,  under 
the  appropriate  common  count,  if  at  least,  the  special  contract 
be  executed  on  his  part,  and  nothing  be  left  to  be  done  under  it 
but  the  payment  of  money.  Here  there  is  nothing  upon 
which  the  plaintiffs  could  recover  in  the  absence  of  the  special 
contract ;  nor  would  this  count  at  all  inform  the  defendant  of 
the  real  cause  of  action. 

Judgment  reversed  and  cause  remanded,  with  leave  to  the 
plaintiff's  to  amend  theii-  declaration. 

Judgment  reversed. 
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The  Galena  and  Chicago  Union  Railroad  Com- 
pany, Appellant,  v.  Lenvis  H.  Yarwood,  Appellee. 

Ap2)eal  from  Kane. 

Catititkrs  of  parsexgeks — Liabilities  of. — A  passenger  in  a  railroad 
Ciir  need  only  show  that  he  has  received  an  injury,  to  make  a  x^nnia  facie 
case  against  "the  carrier;  the  carrier  must  rebut  the  presumption,  in  order  to 
exonerate  himself. 

Negligence.— Negligence  is  a  question  of  fact,  which  the  jury  should 
p:u;s  upon. 

Cavtion — ^\VnAT  KEQiTinED  OF  PERSONS  IN  PERIL. — Persons  in  positions 
of  great  peril  are  not  required  to  exercise  all  the  presence  of  mind  and  care 
of  a  prudent,  careful  man;  the  law  makes  allowances  for  them  and  leaves 
the  circumstances  of  their  conduct  to  the  jury.* 

This  was  an  action  of  trespass  on  the  case  by  Tarwood 
against  the  appellant,  for  personal  injuries. 
"The  first  count  of  the  declaration  avers  that  Tarwood  was 
a  pas.senger  on  the  cars  of  the  appellant  from  Elgin  to  Clinton, 
in  the  county  of  Kane,,  on  the  2nd  of  August,  1852;  that 
"just  before  reaching  the  said  station  or  stopping  place  at  said 
(Jlinton,  by  tlic  action  of  the  wheels  of  the  said  engine  and 
cars,  the  said  iron  and  wooden  rails  were  torn  up  for  a  great 
distance,  to  wit,  for  the  distance  of  twenty  feet,  in  conse- 
(jnonce  <tf  the  said  rails  being  constructed  of  poor  material,  and 
go  insutlieiently  and  insecurely  fastened  as  aforesaid,  the  said 
car  on  lohich  the  said  plalntiiff  vms  then  and  there  a  passenger, 
as  aforesaid,  was  throimi  violently  off  of  the  said  road,  b_y 
reason  of  which  the  life  of  the  said  ]ilaintit]:  was  put  in  great 
jteril  and  danger,  insomuch  so  that  the  said  plaintiff  was 
nhligc'd,  and  did  jump  from  the  said  car  to  the  ground,  (the 
said  car  being  then  and  there  so  off  the  said  track,  and  still 
ruiming  at  a  rapid  rate  over  the  ties  of  said  road,  and  a]ipar- 
eiitly  about  to  run  off  a  very  steep  bank  then  and  there  being,) 
in  doing  which  the  said  plaintiff's  left  leg  was  broken  near  the 
ankle,  liis  ankle  l)adly  and  severely  strained  and  bruised,  and 

Cited:  Distinction  between  duty  of  carrier  to  passenger  and  to  stranger, 
55  III.  208. 

•An  "Tr  >r  of  judgment,  on  the  part  of  a  person  placed  in  a  position  of  im- 
minent daiig.T  hy  the  negligence  of  another,  does  not  render  such  person 
guilty  of  coiitriliutory  ncglig^'iit-e. 

ColliuH  r.  Davidson.  19  Fed.  R.  83;  Stevenson  v.  Chicago  &  Alton  R.  R. 
Co.  18  Ko.l.  R.  4'.t;j;  5  McCrary  C.  C.  6:54;  Mark  v.  St.  P.,  <frc.,  Ry.  Co.  bO 
Minn.  4;>:i;  Si.-gnst  f).  Arnot,  10  Mo.  App.  l'J7;  Cuvler  r.  Decker.  20  Hun, 
17.*}:  Dyer  r.  Erie  Ry.  Co..  71  N.  Y.  228;  Roll  r.  Northern  Central  Ry.  Co. 
16  Hun,  49G;  Schultz  v.  Chicago,  &c.,  Ry.  Co.  44  Wis.  638. 
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his  body  otherwise  severely  bruised  and  injiii-ed,  all 

uf  which  *\vas  caused  by  the  unskillf Illness  and  care-     [*510] 

lessness  of  the  said  defendant  and  its  servants,  and 

by  reason  of  the  said  injuries  so  received  as  aforesaid,  the  said 

plaintiff  was,"  &c.,  concluding  with  the  damage. 

The"  second  count  is  substantially  like  the  first,  only  averring 
that  the  cars  were  run  at  double  their  usual  rate  of  speed,  and 
at  a  dangerous  rate  of  speed,  &c. ;  a?id  averring  that  the  car 
which  the  plaintiff  wa^s  a  passenger  in,  was  off  the  track,  <£;c., 
like  the  first  count. 

The  third  count  avers  that  "  the  car  in  which  said  plaintiff 
was  riding  was  thrown  with  great  violence  off  the  said  track , 
and  the  said  plaintiff,  without  fault  on  his  part,  and  by  reason 
of  said  carelessness  and  improper  conduct  of  said  defendant, 
thereby  came  with  great  force  and  violence  upon  the  earth, 
and  his  left  leg  was  thereby  broken  near  the  ankle,"'  &c.,  &c. 

Fourth  count  substantially  like  the  third. 

Plea,  general  issue. 

The  case  was  tried  the  23rd  of  May,  1855,  by  a  jury,  I.  G. 
Wilson,  Judge,  presiding.  Yerdict  for  the  plaintiff  of  -$2,500. 
Motion  for  new  trial  overruled  and  judgment  upon  the  verdict ; 
and  exceptions  and  ap]:)eal. 

The  proof  showed  that  appellee  and  two  others  took  a  seat 
in  the  baggage  car  attached  to  the  piassenger  train  of  cars  of 
appellant,  to  ride  from  Elgin  to  Clinton,  about  four  miles ; 
that  during  the  trip  the  cars  ran  off  the  track,  and  the  appel- 
lee, under  the  excitement  of  the  occasion,  was  injured  by  leap- 
ing from  the  car.  The  appellant  showed  the  track  to  have 
been  in  good  order,  and  that  appellee  and  companions  had 
been  scuffling  together,  and  running  from  the  baggage  to  the 
other  cars  just  preceding  or  at  the  moment  of  the  accident. 
The  baggage  car  remained  upon  the  track,  and  those  in  it  re- 
mained uninjured.  None  of  those  who  remained  in  the  cars 
were  injured. 

The  following  were  the  instructions  asked,  given,  or  refused 
or  modified.  Those  asked  by  the  plaintiff  in  the  court  below, 
are  as  follows : 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  a  passenger  on  board  of  the  cars  of  the  defend- 
ants, in  the  month  of  August,  1852,  at  the  county  of  Kane, — 
that  the  cars  of  the  defendant  were  thrown  off'  the  track  of 
the  road  by  reason  of  the  unskillfulness  or  negligence  of  the 
defendants  or  their  agents,  and  that  by  means  of  such  accident 
the  plaintiff  was  injured  in  his  person,  they  will  find  a  verdict 
for  the  plaintiff,  and  assess  his  damages. 

2,  That  if  the  plaintiff  was  injured  by  means  of  an  accident 
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occurring  on  tlio  railroad  of  the  defendants,  Avliile  he  was  a 
pasf^enger  on  tlieir  cars,  that  then  the  burden  of  prov- 

[*511]  ing  tliat  *sncli  accident  was  not  the  result  of  the  neg- 
ligence or  unskillfulness  of  the  defendants,  or  their 

agents,  is  cast  upon  the  said  defendants. 

3.  That  in  order  to  authorize  the  jury  to  find  a  verdict  for 
the  plaintilV,  it  is  not  necessary  for  the  jury  to  be  satisfied  that 
the  defendants  were  guilty  of  gwss  or  even  onlinart/  neglect 
in  the  reparation  of  their  road,  or  management  of  their  train  : 
hut  if  the  jury  believe  from  the  evidence,  that  slight  neglect 
of  the  defendants  or  their  agents,  was  the  cause  of  the  accident 
and  injury  of  the  plaintilf,  they  will  find  a  verdict  for  the 
plaintili"  and  assess  his  damages,  provided  the  jury  believe 
from  the  evidence,  that  the  plaintifi;  was  a  passenger  on  board 
the  cars  of  the  defendants,  at  the  time  of  such  accident  and 
injury. 

4.  The  carriers  of  passengers  by  railroad  are  bound  to  use 
all  precautions,  as  far  as  human  foresight  will  go,  for  the 
safety  of  their  passengers;  and  are  answerable  to  injured  pias- 
sengers  for  slight  neglect  of  themselves  and  agents,  in  the 
reparation  of  the  track,  and  conduct  and  management  of  their 
trains,  whereby  injury  ensues. 

5.  The  omission  of  any  precaution  which  would  produce,  or 
increase  the  safety  of,  or  reduce  the  ]irobability  of  danger  to 
the  iiassengei-,  constitutes  such  a  neglect  in  carriers  of  passen- 
gers, as  will  make  them  answerable  in  damages  to  a  passenger 
mjured  by  means  of  such  neglect. 

6.  That  railroad  companies  are  answerable  for  injuries  to 
a  passenger  resulting  fr<un  a  defect  in  their  track,  which  might 
luive  been  discovered i//  aiivMthorough  and  carefulexanvina- 
tlon;  and  if  the  jury  believe,  from  the  evidence,  tliat  the  injury 
c«»m plained  of  in  this  case,  Avas  occasioned  by  the  neglect  of 
the  comjiany,  or  its  agents,  to  examine  the  track  prior  to  the 
])a8sage  of  the  train  on  which  the  accident  occurred,  they  will 
find  a  verdict  for  the  ])laintiif,  and  assess  his  damages. 

8.  Tliat  if  the  jury  believe  from  the  evidence,  that  the 
accidt'nt  and  injury  occurred  by  reason  of  the  too  rapid  speed 
of  the  train,  by  reason  of  the  neglect  to  ai)ply  the  brake  in 
time,  or  because  of  any  other  neglect  or  unsldllfulness  in  the 
inanagcment  of  the  train,  they  will  find  a  verdict  for  the  plaint- 
itf,  and  assess  his  damages. 

9.  That  if  the  jury  believe,  from  the  evidence,  that  the 
accident  and  injury  comi)lained  of  hai)pened  by  reason  of  the 
neglect  of  the  engineer  in  charge  of  the  locomotive  attached 
to  the  defendants'  train,  or  to  blow  his  whistle  in  time,  or  by 
reason  of  the  neglect  of  the  conductor  to  warn  the  engineer  in 
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time,  or  by  reason  of  the  neglect  of  the  brakeman  to  apply 
the  brakes  in  season,  they  will  find  a  verdict  for  the  plaintiff, 
and  assess  his  damages, 

*10.  That  if  the  jury  believe,  from  the  evidence,  [*512] 
that  the  accident  and  injury  happened  by  reason  of 
the  bad  order  of  the  track,  and  want  of  due  care  and  attention 
of  the  company,  or  any  of  its  agents,  in  the  reparation  of  the 
track,  or  in  the  management  and  conduct  of  the  train  on 
which  the  plaintiff  was,  they  will  find  a  verdict  for  the  plaint- 
iff, and  assess  his  damages. 

11.  That  the  mere  fact  that  the  plaintiff  jumped  from  the 
cars,  while  they  were  in  motion,  to  the  ground,  and  thus  sus- 
tained the  injury  complained  of,  will  not  alone  deprive  hini  of 
his  right  to  a  recovery  against  the  defendants,  if  the  jury  be- 
lieve, from  the  evidence,  that  an  accideut  had  occurred ;  that 
the  cars  were  off  the  track,  and  running  at  the  rate  of  from 
three  to  five  miles  an  hour  ;  and  the  plaintiff  had  reasonable 
ground  to  believe,  and  did  believe,  that  his  life  or  limbs  were 
m  danger,  and  that  it  was  necessary  td  leap  from  the  cars  in 
order  to  avoid  the  danger  which  threatened  him,  provided  that 
the  injury  was  not  occasioned  by  the  plaintiff's  owu  neglect, 
nor  that  his  negligence  contributed  to  produce  the  injury 
complained  of. 

11^.  That  although  the  jury  may  believe  that  the  plaint- 
iff would  not  have  received  injury  iiad  he  not  leaped  from 
the  cars,  and  that,  as  the  event  proved,  his  jumping  was  an 
unwise  act,  that  does  not  necessarily  prevent  the  plaintiff' 
from  recovering  in  this  case.  The  question  is  not  so  much 
whether  there  was  in  point  of  fact  any  danger,  as  whether 
the  plaintiff  reasonably  apprehended  danger,  and  so  leaped 
from  the  cars  ;  and  in  judging  of  his  state  of  mind,  the  jury 
should  take  into  consideration  whatever  circumstances  of  alarm 
and  confusion  existed  at  the  time,  the  law  not  requiring  the 
same  coolness  nor  accuracy  of  judgment,  in  a  person  under  a 
state  of  excitement  and  alarm,  as  under  other  circumstances. 

12.  That  in  determining  the  question  whether  flie  plaint- 
iff had  reasonable  ground  to  believe  himself  in  danger,  the 
jury  have  the  right  to  consider  the  experience  and  knowledge 
of  the  plaintiff  in  regard  to  perils  of  this  character,  the  com- 
motion and  consternation  among  tlie  passengers,  and  the  fact, 
if  it  be  so,  that  one  of  the  brakemen  abandoned  his  post  and 
leaped  from  the  cars. 

13.  That  the  mere  fact  that  the  plaintiff  was,  a  few  min- 
utes previous  to  the  occurrence  of  the  accident  and  injury, 
scuffling  and  playing  in  a  sportive  manner  with  others  on 
the  cars,  will  not  deprive  the  plaintiff  of  his  right  to  recover 
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from  tlie  defendants,  if  tlie  jury  believe,  from  tlie  evidence, 
that  the  defendants  or  their  agents  were  guilty  of  any  neglect, 
HOWKVEK  SLIGHT,  whereby  the  accident  and  injury 
[*513]  occurred;  provided  the  injury  *was  not  occasioned 
by  the  plaintiti's  own  neglect,  nor  that  his  negligence 
contributed  to  produce  the  injury  complained  of. 

1-i.  Tluit  in  estimating  the  damages  which  the  plaintiff 
may  liave  sustained  by  reason  of  the  injury  complained  of,  the 
jury,  if  they  find  for  the  plaintiff,  are  not  confined  to  such 
damages  as  may  have  resulted  to  the  plaintiff  by  loss  of  time, 
and  ex|iense  of  medical  attendance,  but  may  give  such  addi- 
tional damages  for  the  loss  of  natural  use  of  the  plaintiff's  limb, 
wliich  the  jury,  exercising  a  sound  discretion,  and  in  view  of 
all  circumstances,  may  see  proper  \o  award,  not  exceeding  the 
amount  claimed  in  the  declaration. 

15.  That  unless  the  jury  believe,  from  the  evidence,  that 
the  passenger  cars  were  full,  and  that  it  was  a  part  of  the 
contract  that  the  plaintiff  should  occupy,  during  the  trip,  the 
baggage  car,  the  mere  fact  that  the  plaintiff  left  that  car  and 
went  into  the  first  class  passenger  car,  is  not  of  itself  such  neg- 
ligence in  the  plaintiff  as  to  defeat  a  recovery  in  tliis  case. 

16.  That  passengers  upon  i-ailroads  are  not  to  be  bound  or 
.  affected  by  rules  established  by  such  roads  in  relation  to  the 

conduct  of  jiassengers,  unless  the  proof  shows  that  the  passen- 
ger had  a  knowledge  of  such  rules  and  regulations. 

Which  instructions  were  given  b}''  the  court,  to  the  giving 
of  which  instructions  on  the  part  of  the  said  plaintiif,  the  de- 
fendant, by  counsel,  at  the  time  excepted. 

Defendant  then  asked  the  court  to  instruct  the  jury  as  fol- 
lows : 

1,  A.  That  if  the  jury  belie vej  from  the  evidence,  that 
tlie  injury  to  the  ])laintilf  in  this  suit,  happened  to  him  by 
mere  accident,  without  fault  on  the  part  of  the  defendant, 
then  the  plaintiff  cannot  recover  in  this  action. 

5,  B.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiif,  while  on  his  passage  from  Elgin  to  Clinton,  was 
guilty  of  carelessness,  and  unnecessarily  exposed  himself  to 
danger  by  wrestling  and  scuffling  on  the  cars,  or  by  imprudent- 
ly iiassing  from  one  car  to  another  while  the  cars  were  in 
jiiotion,  and  that  said  carelessness  or  imprudence  contributed 
in  any  degree  to  produce  the  injury,  then  the  plaintiff  cannot 
recover. 

6,  C.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiif,  while  on  defendant's  cars,  imprudently  and  carelessly 
exi)oged  himself  to  danger  by  wrestling,  playing,  running,  or 
jumping,  and  that  the  injury  to  him  was  in  any  way  produced 
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by  sucli  carelessness  or  imprudence,  or  that  sncli  carelessness 
and  imprudence  in  any  way  contributed  to  produce  the  injury, 
then  the  plaintiff  cannot '  recover,  even  though  the  jury  may 
believe  that  the  defendant  has  also  been  guilty  of  negli- 
gence. 

7,  D.     If  the  jury  shall  believe,  from  the  evidence, 
that  the  *plaintiff  was   guilty  of  negligence  while  a     [*514] 
passenger  upon  the  defendant's  cars,  and  that  his  negli- 
gence concurred  with  the  negligence  of  the  defendant  in  pro- 
ducing the  injury,  then  tbe  plaintiff  cannot  recover. 

10,"^.  If  the  jury  shall  believe,  from  the  evidence,  that 
the  plaintiff  leaped  from  the  cars  of  the  defendant  under  a 
rash  and  undue  apprehension  of  danger,  when  in  reality  there 
was  no  danger,  and  that  the  injury  to  the  plaintiff  was  the  re- 
salt  of  such  leaping,  then  the  plaintiff  cannot  recover. 

12,  I^.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  carelessly  leaped  from  the  cars  of  the  defendant,  and 
that  such  careless  manner  of  leaping  contributed  to  produce 
the  injury  to  the  plaintiff,  then  the  jury  should  find  for  the 
defendant. 

13,  G.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  leaped  from  the  car  of  the  defendant  while  it  was  in 
motion,  under  a  rash  and  undue  apprehension  of  danger, 
when  in  reality  there  was  no  danger,  and  that  the  injury  was 
caused  by  such  leaping,  they  should  find  for  the  defendant,  al- 
though the  plaintiff  might  have  really  thought  himself  in 
danger,  and  leaped  to  the  ground  to  save  himself  from  harm  ; 
the  question  is,  whether,  under  the  circumstances,  his  jumi^ing 
Avas  an  act  of  rashness. 

16,  IT.  If  the  jury  believe,  from  the  evidence,  that  the 
injury  to  the  plaintiff  was  the  result  of  the  negligence  or  im- 
prudence of  both  plaintiff  and  defendant,  their  verdict  should 
be  for  the  defendant. 

Which  was  done  by  the  court. 

The  defendant  then  also  asked  the  court  to  instruct  the  jury 
as  follows: 

2,  I.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
defendant  exercised  due  care,  diligence  and  skill,  in  the  pres- 
ervation and  repairs  of  the  track,  and  in  managing  and  oper- 
ating the  road  at  the  time  of  the  accident,  and  that  the  accident 
could  not  have  been  prevented  by  the  use  of  said  care,  dili- 
gence and  skill,  then  the  plaintiff"  cannot  recover  in  this  action. 

4,  tf.  That  every  traveler  in  a  public  conveyance,  must 
meet  the  risks  incident  to  the  mode  of  travel  he  adopts ;  and 
if  the  jury  shall  believe  that  the  injury  to  the  plaintiff  was 
the  result  of  an  accident  which  could  not  be  avoided  by  the 
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exercise  of  due  care  and  skill  in  the  preparation  and  manag-e 
nient  of  the  means  of  conveyance  on  the  [;art  of  the  defend- 
ant, tlien  the  plaintiff  cannot   recover. 

8,  A'.  That  the  ]>laintiff,  hefore  he  can  recover  in  tliis 
action,  must  not  only  show  that  the  injury  to  him  was  the 
result  of  carelessness  or  negligence  of  tlie  defendant,  but 
also   that   he   himself  was  without  fault   in   producing   said 

injury. 
[*5 15]  *9,  Z.  That  in  this  action  the  plaintiff  cannot  re- 
cover, unless  the  jm-y  shall  believe  that  he  exercised 
projier  care  and  circums})ection  while  on  his  ]mssage  from 
E'gin  to  Clinton,  and  that  the  defendant  was  guilty  of  negli- 
gence, from  which  the  injury  was  received,  and  the  burden  of 
l)roof  is  upon  the  plaintiff  to  show  not  only  that  the  defendant 
was  negligent,  but  he  himself  was  not  guilty  of  negligence 

15,  JI.  Unless  the  ]ilaintiff"  has  proved  to  the  satisfaction 
of  the  jury  that  the  defendaiit  was  guilty  of  negligence  or  mis- 
conduct, and  also  that  ])laintiff'  used  proper  care  and  prudence, 
and  thiit  his  own  misconduct,  want  of  care,  or  negligence,  did 
not  contribute  to  i)roduce  the  injury  complained  of,  the  jury 
should  tind  for  the  defendant. 

Qnalitications  to  defendant's  Sth,  9th, and  !l5th  instructions: 
"  But  proof  that  the  plaintiff  was  a  passenger,  of  the  accident, 
and  the  injury,  make  a  lyrima  facie  case  of  negligence,  and 
throw  the  burden  of  explaining  upon  tlie  defendant." 

18,  N.  The  jur}'  are  also  instructed  that  it  is  their  duty  to 
regard  and  obey  the  law  as  gi\en  them  by  the  court,  {and  that 
the  law  as  laid  down  hj  the  iSupreme  Court  in  its  decisions,  is 
the  highest  judicial  authority  of  the  la?id,)  and  the  jury  are 
not  at  liberty  to  disregard  or  override  it. 

AVhich  the  court  refused  to  give  as  asked,  but  gave  with  the 
followuig  qualifications,  viz. :  by  adding  to  the  first  of  said  in- 
structions these  words — "But  due  care  required  the  use  of  the 
utmost  i)rudence  and  caution  ;  a  carrier  of  jxissengers  being 
liable  for  slight  negligence  ;  "  and  by  adding  to  the"  second  of 
said  instructions  these  words — "  But  due  care  required  the  use 
of  the  utmost  i)rudence  and  caution." 

And  by  adding  to  the  next  three  of  said  instructions  these 
words:  "Qualification  to  defendant's  Sth,  9th  and  15th  in- 
ptructions— '  But  proof  that  the  i)laintiff  was  a  passenger,  . 
the  accident,  and  the  injury,  make  ^  jyrima  facie  case  o"f  neg- 
ligence, and  throw  the  burden  of  explaining  upon  the  defend- 
ant.' " 

And  the  last  of  said  instructions  by  striking  out  the  follow- 
ing words  therefrom,  viz.:  "And  that  the  law,  as  laid  down 
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by  the  Supreme  Court  in  its  decisions,  is  the  highest  judicial 
authority  of  the  land." 

To  which  decision  of  the  court  in  refusing  said  instructions 
as  asked,  and  each  of  them,  and  qualifying  them  and  each  of 
them  as  aforesaid,  the  defendant  then  and  there  excepted. 

And  the  defendant  then  also  asked  the  court  to  give  the 
jury  the  following  instructions: 

14,  O.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  leaped  from  the  car  of  defendant,  under  circumstances 
that  would  not  have  justified  such  an  act  on  the  part 
of  a  prudent,  *careful  man,  and  that  the  injury  was  [*516] 
the  result  of  such  jumping  from  the  cars,  then  the 
plaintiff  cannot  recover,  unless  the  jury  believe  that  such  in- 
jury was  willfully  caused  by  the  defendant. 

3,  J^.  That  the  defendant,  as  a  common  carrier  of  passen- 
gers, is  not  an  insurer  of  the  personal  safety  of  the  passengers 
against  all  accidents,  but  is  liable  only  for  the  want  of  such 
care  and  diligence  as  is  characteristic  of  cautious  persons.  And 
if  the  defendant  exercised  such  care  and  diligence  in  the  trans- 
portation of  the  jDlaintiff,  then  the  plaintiff  cannot  recover  in 
this  action, 

Q.  That  if  they  believe,  from  the  evidence,  that  Yarwood 
and  his  companions,  when  they  took  passage  in  the  cars  of  de- 
fendant at  Elgin,  were  told  by  the  conductor  that  the  passen- 
ger cars  were  full,  but  they  could  go  in  the  baggage  car,  and 
that  thereupon  they  got  into  the  baggage  car  to  ride  to  Clinton, 
then  it  was  the  duty  of  Yarwood  to  remain  and  ride  in  that 
car. 

^.  And  if  the  jury  farther  believe,  from  the  evidence, 
that  at  the  time  of  the  accident  and  when  the  plaintiff"  jumped 
off  the  cars,  the  baggage  car  was  not  off  the  track,  nor  in  any 
danger,  but  that  the  plaintiff',  with  his  companions,  had  got 
into  a  play  and  sculHe,  which  brought  on  a  racing  through  the 
other  cars,  and  in  one  of  which  Yarwood  was  brought  to  that 
apprehension  of  imminent  peril  which  induced  him  to  leap 
from  the  cars,  and  thereby  received  the  injury  complained  of, 
then  the  plaintiff  cannot  recover,  and  the  jury  should  find  for 
the  defendant. 

/S.  And  the  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  Yarwood,  the  plaintiff,  with  his  com- 
]ianions,  at  the  time  they  took  passage  in  defendant's  cars  at 
Elgin,  to  ride  to  Clinton,  were  told  by  Capt.  Wiggins,  the  con- 
ductor, to  go  in  the  baggage  car,  as  the  passenger  cars  were 
full,  and  that  plaintiff,  in  pursuance  thereof,  went  into  said 
baggage  car,  then  it  was  his  duty  to  continue  therein  to  the 
said  Clinton. 
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T.  And  if  tlie  jnry  further  believe,  from  the  evidence, 
that  at  the  time  of  the  accident,  the  plaintili"  had  left  the  bag- 
"•age  car,  and  gone  into  another  car,  and  had  thereby  placed 
liimself  in  a  position  of  apjirehension  of  imminent  peril,  -which 
induced  him  to  leaj)  from  the  cars  and  thereby  received  the  in- 
jury comi^laiued  of,  and  that  the  baggage  car  was  not  oft  the 
track  at  all,  or  in  any  danger,  then  such  conduct  of  the  plaint- 
itf  was  cul liable  negligence,  and  the  jury  should  iiud  for  the 
defendant. 

U.  If  the  jury  believe,  from  the  evidence,  that  the  stand- 
ing upon  the  platform  of  cars,  or  the  going  about  from  car  to 
car  by  a  passenger  whilst  the  cars  are  running,  are  acts  of  im- 
}n-udence  and  negligence,  and  if  they  further  believe  that  at 
the  time  the  cars  ran  off  the  track,  the  plaintiff  was  so  stand- 
ing or  going  about,  and  that  such  conduct  of  the 
[*517]  plaintiff  increased  his  *apprehensiou  of  peril,  and  lie 
was  thereby  induced  to  leap  from  the  cars  when  in 
motion,  and,  in  consequence  of  such  leap,  received  the  injury, 
when,  had  he  remained  in  the  cars,  he  would  not  have  been 
injured,  lie  is  not  entitled  to  recover  in  this  action. 

V.  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff leaped  from  the  cars  of  the  defendant  under  circumstances 
that  M-«iuld  nut  have  justilied  sucli  an  act  on  the  ])art  of  an 
ordinaril}'  prudent,  careful  man,  and  that  the  injury  was  the 
result  of  such  lea])ing,  then  the  plaintiff  cannot  re(iOver. 

Qualifications  asked  by  defendant  to  pk.intiff''s  instruction 
number  9. 

ir.  But  unless  the  plaintiff  has  proved,  to  the  satisfaction 
of  the  jury,  that  his  own  carelessness  or  negligence  did  not 
contribute  or  assist  to  produce  the  injury  complained  of,  then 
the  jury  should  find  for  the  defendant,  and  the"  burden  of  such 
l)roof  is  upon  the  j)laintitf. 

X.  If  the  jury  believe,  from  the  evidence,  that  at  the 
time  the  ])]aintitf  took  p'assage  on  the  defendant's  cars  at 
Elgin,  he  was  directed  by  the  conductor  to  take  his  place  in 
the  baggage  car,  because  there  was  not  room  for  him  in  tlie 
|)assenger  cars,  and  that  the  jjlaintiff  did  go  on  board  of  the 
baggage  car  at  the  time  of  starting,  and  that  whilstf  on  the  way 
from  Elgin  to  (Minton  he  left  said  car  without  any  reasonable 
cause,  and  that  the  injury  to  the  plaintiff  hapj)encd  in  conse- 
<iucnce  of  his  so  leaving  the  car,  then  he  is  not  entitled  to 
recover  in  this  acti(»n. 

Wliich  the  court  refused,  and  marked  tlie  same  "refused;" 
to  wliich  decision  of  the  court  in  refusing  to  give  said  last 
mentioned    instructions,    the   defendant   then   and   there   ex- 
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cepted.     And  the  defendant  then  also  asked  the  court  to  give 
the  following  instructions : 

*  Y.  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff, with  his  companions,  at  the  time  they  took  passage  in 
defendant's  cars  at  Elgin,  to  ride  to  Clinton,  were  told  by  the 
conductor  of  the  train  that  the  passenger  car  was  full,  or 
nearly  full,  and  that  they  could  go  in  the  baggage  car,  and 
that  plaintiff  in  pursuance  thereof  went  into  said  baggage  car, 
then  it  was  his  duty  to  continue  there,  unless  it  Avas  necessary 
to  leave  the  same ;  and  if  the  jury  further  believe,  from  the 
evidence,  that  at  the  time  of  the  accident,  the  plaintiflt"  had 
unnecessarily  left  the  baggage  car  and  gone  into  another  car, 
and  was  walking  about  or  standing  upon  the  platform  of  the 
hind  car,  and  had  thereby  placed  himself  in  a  position  of 
peril,  or  apprehension  of  great  peril,  while  the  baggage  car 
was  not  oft"  the  track,  or  in  danger,  then  such  conduct  was 
culpable  negligence. 

Z.     If  the  jury  believe,  from  the  evidence,  that  Yarwood 
was  unnecessarily  standing  upon  the  platform  of  one 
of  defendant's  *cars  at  the  time  of  the  accident,  then     [*518] 
he   was  guilty  of  improper  conduct  and  negligence 
in  so  doing. 

o&.  That  it  is  the  duty  of  every  passenger,  on  a  railroad 
car,  to  take  his  place  in  the  car  in  which  he  takes  passage,  and 
to  remain  therein,  unless  it  is  necessary  to  leave  the  same  for 
a  reasonable  refreshment,  or  some  other  necessary  purpose. 

Which  the  court  marked  "given"  "consent,"   and  when^ 
the  court  read  the  last  mentioned  instructions  to  the  jury,  he 
remarked  to  the  jury,  and  in  their  presence,   that   he   gave 
these  by  the  consent  of  plaintiif ;  to  which  remark  of  the 
court  as  aforesaid,  the  defendant  then  and  there  excepted. 

The  jury  thereupon  retired,  and  afterwards  came  into  court, 
and  rendered  the  following  verdict: 

"We  the  jurors  find  the  defendant  guilty,  and  assess  the 
damages  |2,500." 

E.  Peck  and  J.  F.  Faenswokth,  for  Appellant. 

E.  Leland  and  E.  S.  Blackwell,  for  Appellee. 

ScATES,  0.  J.  The  preponderance  of  evidence  is  not  such, 
on  this  trial  as  it  was  on  the  former,  as  to  demand  the  inter- 
position of  the  court. 

The  instructions  demand  the  only  notice  that  we  are  called 
upon  to  give  this  case,  and  these   being  numerous,  we  shall 
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cr>ntine  ourselves  to  such  as  appear  questionable,  or  lia^e  been 
jiarticularly  eliallenged. 

The  ninth  and  tifteenth  instructions  in  the  defendant's 
series,  given  by  the  court,  are  as  follows: 

"9.  That  if  the  jury  believe,  from  the  evidence,  that  the 
accident  and  injury  conijilained  of,  happened  by  reason  of  the 
neglect  of  the  engineer  in  charge  of  the  locomotive  attached 
to  the  defendant's  (plaintiif's)  train ;  or  to  blow  his  whistle  in 
time ;  or  by  reason  of  the  neglect  of  the  conductor  to  warn 
the  engineer  in  time  ;  or  by  reason  of  the  neglect  of  the 
brakeman  to  apjily  the  brakes  in  season^  fl^ey  will  hud  a 
vei'diet  ft>r  the  plaintiff  and  assess  his  damages." 

"15.  That,  unless  the  jury  believe,  from  the  evidence, 
tliat  the  p.assenger  cars  were  full,  and  that  it  was  a  part  of  the 
contract  that  the  ])laintift"  should  occupy,  during  the  trip,  the 
baggage  car,  tlie  mere  fact  that  the  plaintiff  left  that  car,  and 
went  into  the  first  class  passenger  car,  is  not  of  itself  such 
negligence  in  the  plaintiff  as  to  defeat  a  recovery  in  this 
case." 

The  plaintiff  asked,  and  the  court  refused,  the  following 
(jualitication  to  the  9th  instruction:  "But  unless  the  plaintiff 
has  jiroved  to  the  satisfaction  of  the  jury  that  his 
[*519]  own  carelessness  *or  negligence  did  not  contribute  or 
assist  to  produce  the  injury  com]ilained  of,  then  the 
jury  .slunild  find  for  the  defendant,  and  the  burden  of  such 
ju-oof  is  u]ion  the  plaintiff."' 

Upon  mature  reconsideration  of  tlie  principles  of  law  laid 
down  in  tliis  case  in  15  111.  K  468,  we  feel  compelled  by  au- 
thority of  adjudged  cases,  as  well  as  justice,  to  approve  and 
reassert  them. 

The  ])rincip1e  contained  in  the  qualification  has  been  qiX3S- 
ti<»ned  and  denied,  in  thii^  case,  but  more  especially  its  applica- 
tion to  ]iassengers.  There  is,  doubtless,  a  sensible  distinction 
l)etwcen  persons  receiving  an  injui-y  while  sustaining  this  rela- 
tion to  tlie  wrong  doer,  and  those  who  do  not.  But  that  dis- 
tinction will  not  wholly  destroy  its  apjilicatiun  to  passengers, 
but  will  only  modify  the  rule  fur  aj^plying  it.  This  distinction 
was  takeii  in  the  f(»rmer  decision  of  this  case,  15  111.  R.  471, 
when  the  court  say:  "  Proof  that  the  defendant  was  a  ];assen- 
ger,  the  accident  and  tlie  injury,  make  w  jyi'ima  facie  case  of 
ufgligciici.'.  This  is  done,  and  the  burden  of  explaining  is 
thrown  upon  the  plaintiffs." 

Where  tlie  plaintiff  in 'the  action  does  not  sustain  that  rela- 
tion to  the  defendant,  he  nmst,  in  addition  to  the  accidentand 
his  own  injury,  allinnatively  show  liis  own  freedom  from  care- 
lcs.sncP8  or  negligence  in  causing  or  contributing  to  produce  it. 
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If  the  distinction  be  a  sound  one,  tlie  modification  is  im- 
properly worded,  and  should  not  have  been  given.  It  should 
have  been  so  worded  as  to  throw  that  proof  upon  the  defend- 
ant below. 

The  15th  instruction  is  erroneous.  The  facts,  or  acts  of  de- 
fendant, recited  in  it,  are  withdrawn  from  the  consideration  of 
the  jury,  and  decided  by  the  court,  as  a  question  of  law,  in- 
stead of  fact.  The  court  say  those  acts  do  not  constitute  neg- 
ligence or  carelessness  in  defendant.  JS^egligenceis  a  question 
of  fact  and  not  of  law  ;  and  the  court  had  no  right  to  deter- 
mine it.  Had  the  jury  foimd  these  facts  specially — that  the 
]jassenger-cars  were  not  full ;  that  defendant,  being  directed  by 
the  conductor  to  the  baggage  car,  went  into  that  car  without  a 
special  contract  before  passage  on  that  car,  and,  after ridingsome 
distance  on  it,  left  it,  and  went  into  the  first  class  car — without 
finding  that  these  facts  did  or  did  not  constitute  negligence, 
under  all  the  circumstances  of  the  case,  no  court  could  pro- 
nounce any  jndgment  of  law  upon  it,  for  wai)t  of  complete-, 
ness.  Negligence  is  the  fact  to  be  found.  The  acts  of  the 
party,  and  the  circumstances  under  which  they  were  done,  are 
not  the  fact  to  be  found,  but  are  merely  evidences  of  that  main 
fact.  The  court  has  only  assumed  the  province  of  the  jury  in 
assuming  that  such  circumstances  and  acts  as  are  enumerated 
in  the  instruction,  are  not  sufficient  proof  of  the  party's  neg- 
ligence. Had  the  instruction  further  assumed  that 
the  jury  find  the  conclusion  that  the  court  ^'is  made  [*520] 
to  find,  then  might  the  court  well  have  said,  the 
right  of  action  is  not  barred  by  those  facts. 

Intimately  connected  with  the  giving  of  this  instruction,  in- 
deed, the  counterpart  of  it,  was  in  the  refusal  of  plaintiff's  in- 
structions, "  H^."  and  "X"  They  are  as  follows:  "If  the  jury 
believe,  from  the  evidence,  that  the  standing  upon  the  platform 
of  cars,  or  the  going  about  from  car  to  car,  by  a  passenger, 
whilst  the  cars  are  running,  are  acts  of  imprudence  ;  and  if 
they  further  believe  that,  at  the  time  the  cars  ran  off  the 
track,  the  plaintiff  was  so  standing  or  going  about,  and  that 
such  conduct  of  the  plaintiff  increased  his  apprehension  of 
peril,  and  he  was  thereby  induced  to  leap  from  the  cars  when 
in  motion,  and,  in  consequence  of  such  leap,  received  the  in- 
jury, when,  had  he  remained  in  the  cars,  he  would  not  have 
been  injured,  he  is  not  entitled  to  recover  in  this  action." 

"X  If  the  jury  believe,  from  the  evidence,  that,  at  tlie 
time  the  plaintiff  took  passage  on  the  defendant's  cars  at  Elgin, 
he  was  directed  by  the  conductor  to  take  his  place  in  the  bag- 
gage car,  because  there  was  not  room  for  him  in  the  passenger 
cars,  and  that  the  plaintiff  did  go  on  board  of  the  baggage  car 
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at  the  time  of  starting,  and  that,  whilst  on  the  way  from  Elgin 
to  CHntun,  he  left  said  car  Avithout  any  reasonable  cause,  and 
that  the  injury  to  the  ])laiutili  happened  in  consequence  of  his 
so  leaving  the  car,  then  he  is  not  entitled  to  recover  in  this  ac- 
tion." 

We  must  ever  keep  in  mind  that  thcj-e  might  be  an  accident 
to  the  trainwithout  an  injnr;/  to  defendant ;  that  there  might 
be  such  accident  and  injuri/  from  his  own  negligence,  without 
liability  of  jilaintitf  therefor. 

In  tiie  ninth  instruction  given  for  defendant,  the  court  as- 
sume that  if  the  accident  and  injury  were  occasioned  by  the 
omissit)n  of  plaintiff's  servants  to  do  certain  specified  acts, 
])laintilf's  liability  would  be  thereby  iixed;  and  yet  the  court 
refuse,  in  })laintiff's  instruction  "JT,"  to  lay  down  a  similar 
])rincii>le  for  the  discharge  of  their  liability,  if  a  particular  act 
of  defendant  caused  the  injury.  The  two  instructions  are  of 
])recisely  liice  principle.  Both,  or  neither,  should  have  been 
given.  With  each  given,  the  case  would  have  stood  so  before 
the  jury.  It  is'  true,  the  omission  to  blow  the  whistle  or  warn 
the  engineer,  or  ai)ply  the  brakes  in  time,  might  have  occa- 
sioned the  accident,  and  that  might  have  resulted  in  the  in- 
jury ;  but  had  the  defendant  remained  in  the  baggage  car,  he 
might  have  been  safe,  notwithstanding  the  accident,  and  so  the 
one  instruction  might  charge  the  other,  and  might  discharge 
the  ])lnintitl:. 

So  again  of  the  defendant's  15th  instruction,  and  the  plaint- 
iff's instruction  "  IF."  In  the  former,  the  court  tells  the  jury 
that  the  fact  of  defendant's  leaving  the  baggage  car 
[*521]  and  going  *into  the  first  class  passenger  car,  was  not 
negligence  in  him  under  all  the  circumstances  ;  and 
yet  tlie  court  refuse  to  add,  in  in^^truction  "  IF,"  that  if  they 
believe  that  standing  upon  the  platform  of  cars,  or  going 
about  from  car  to  car  whilst  the  cars  are  running,  are  acts  of 
imprudence,  and  tliat  defendant  was  so  standing  and  going 
about  when  the  cars  ran  off*  the  track,  and  that  such  conduct 
increased  his  ajiprehension  of  peril,  and  induced  him  to  leap 
from  the  cars  Nvhile  in  motion,  from  M'liich  leap  he  received 
tlie  injury,  and  that  had  he  remained  in  the  cars  he  would  not 
have  been  injured,  they  should  find  for  ]ilaintiff.  If  the  court 
was  authorized  to  draw  conclusions  of  fact  from  tlie  evidence 
in  the  former,  so  may  it  in  the  latter  exclude  the  facts  them- 
selves as  authorizing  the  jury  to  draw  no  conclusion  from  them. 

Tiie  defendant  has,  by  asking  tlie  court  so  to  direct  the 
jury,  sliown  that  the  jury  might  so  regard  and  find  the 
faot.-*  as  establishing  negligence,  but  for  that  direction. 

These  facts  were  properly  before  the  jury,  and  were  proper 
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for  their  consideration  as  tending  to  prove  negligence  in  go- 
ing unnecessarily  into  a  position,  from  the  apparent  dangers 
ol^  which  he  was  induced  to  leap  off  the  train,  and  the  court 
should  have  neither  found  for  the  jury  any  conclusion  of  fact 
of  its  own,  nor  withdrawn  the.  facts  from  the  consideration  of 
the  jury.  Such  we  consider  to  be  the  effect  of  refusing  these 
instructions. 

The  qualifications  made  to  the  2nd,  4th,  8th,  9th  and  15th 
instructions  asked  by  the  plaintiff  were  correct.  The  degree 
of  care  required,  and  liability  imposed,  appear  to  be  consider- 
ately and  correctly  stated ;  and  the  facts  that  will  establish  a 
'prima  facie  case  of  negligence  are  such  as  this  court  sanctioned 
on  the  former  hearing  of  the  cause  in  15  111. 

In  the  remarks  of  the  court  that  instructions  "  Z","  "  Z,"  and 
"  c&,"  were  given  by  consent  of  defendant,  we  can  perceive  no 
injury  necessarily  arising  to  plaintiff',  as  no  motive,  design  or 
effect  of  the  remark  is  a])parent  on  the  record. 

The  instructions  "14,  6>,"  "3,  P,"  "  ^,"  "i?,"  "  ^,"  "T," 
and  "  T^,"  were  properly  refused. 

Persons  under  imminency  of  peril  may  not  be  required  to 
exercise  all  the  presence  of  mind  and  care  "  of  a  prudent,  care- 
ful man,"  with  impending  danger.  The  law  makes  allowance, 
and  leaves  the  circumstances  to  the  jury  to  find  if  the  party 
acted  rashly  and  under  an  undue  apprehension  of  the  danger. 

Instructions  of  the  character  of  "  3,  P,"  have  already  been 
condemned  by  this  court  as  not  defining  correctly  the  rule  of 
care  and  diligence  of  common  carriers  of  passengers.  Chief 
Justice  Savage  was  not  defining  the  rule,  but  arguing  the  prin- 
ciple, when  he  used  the  expression  in  Camden  and 
Amloy  "^Railroad  Co.  v.  BurU,  13  Wend.  K.  626 ;  [*522] 
Angell  on  Carr.,  Sec.  523.  And  Mr.  Angell,  in  Sec. 
568,  gives  a  more  careful  and  accurate  definition  of  the  degree 
of  liability  of  carriers. 

The  other  instructions,  like  that  of  defendant's,'commented 
on  above,  assume  to  decide  upon  the  facts,  and  draw  conclu- 
sions for  the  jury. 

For  the  errors  in  the  instructions  noted,  we  reverse  the 
judgment  and  remand  the  cause  again  for  a  venire  de  novo. 

Judgment  reversed. 
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Charles   Follansbe,  Appellant,   v.   James  P.  Kil- 
breth and  Harvee  DeCamp,  Appellees. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Resut.tixo  trust. — Where  a  person  purchases  property  as  the  agent  of 
another,  though  he  may  have  the  deed  or  contract  ot  sale  made  out  in  his 
own  name,  the  principal,  from  the  moment  of  the  purchase,  acquires  an 
equital)le  title  thereto,  subject  to  all  the  incidents  attaching  to  such  an  estate, 
and  the  agent  holds  it  in  trust  for  the  principal. 

Same — Cestui  qite  tkcst — RicnTs  ok — Effect  of  liACHES  or  fraud 
BY. — \n  equitable  title  derived  under  such  circumstances  may  be  divested 
out  of  the  cestui  que  trust  otherwise  than  by  alienation,  before  the  trust  is 
actually  performed.  If  the  trustee  has  practiced  any  fraud  toward  his  cestui 
que  trust,  the  latter  may,  when  he  discovers  the  fraud,  repudiate  the  acts 
and  purchase  of  the  trustee,  and  thus  divest  himself  of  liis  equitable  title,  or 
he  may  waive  the  fraud  and  claim  his  rights  as  cestui  que  trust;  or,  before 
he  ha.«  discovered  the  fraud,  he  may  treat  the  purchase  as  his  own  by  selling 
his  equitable  title.  The  cestui  que  trust  may  also  divest  himself  of  his 
equitable  title  by  laches,  fraud,  or  by  agreement. 

A  court  of  equity  will  not  permit  a  cestui  que  trust  to  show  a  speculative 
disposition  to\vard  his  trustee.  If  a  cestui  que  trust  discovers  facts  which 
would  give  him  a  right  to  repudiate  the  acts  of  his  trustee,  and  has  investi- 
g-.ited  thorn,  or  had  a  reasonable  time  to  do  so,  he  is  bound  to  declare 
whether  he  will  avail  himself  of  the  right  or  not,  and  cannot  lie  by  in  a 
j)a«ition  to  affirm  the  bargain,  if  a  profitable  one,  and  repudiate  it  if  it  is  a 
losing  one. 

Where  a  cestui  que  trust,  having  a  right  to  repudiate  a  transaction,  laid 
l>y  for  three  years,  and  suffered  his  trustee  to  go  on  and  make  payments  for 
the  property;  Held,  he  was  not  entitled  to  relief. 

This  was  a  bill  in  chancery,  filed  February  17,  1S54,  in  the 
Cook  County  Court  of  Common  Pleas,  by  the  appellees 
against  the  apjiellant,  praying  for  a  decree,  declaring  the  de- 
fenilant  to  be  a  trustee  of  the  comi)lainants  of  block  57,  Canal 
Trustees  subdivision  of  Sec.  7,  T.  39  K,  R  14  E.,  and  for  a 
conveyance,  *tc.  It  a])]U'ared  that  on  or  about  the  7th  of  No- 
vember, 1JS4S,  the  defendant  jnirchased  tlie  above  block  for 
!?!,"»( Ml ;  )?,■")()( )  of  which  was  ]!aid  by  a  conveyance  of  80  acres 
of  land,  belonging  to  the  defendant  in  Mc Henry  county  ;  $250 
was  [)aid  in  casli ;  and  the  remainder  on  the  6th  of  September, 
184 9,  1850  and  1851.  The  defendant  took  from  the 
[*523]  vendor  a  bond  to  liimself,  for  a  *deed  when  the  de- 
ferred jiayments  should  be  made.  The  bill  sets  forth 
a  voluminous  corres|)ondence  between  the  parties,  showing 
that  the  defenilant  ])urchased  the  ])roperty  as  the  agent  of  the 
complainants  and  one  Person,   wlio   had' since  transferred  his 

Citkd:  69  111.  139. 

ReHiiItini?  trust.    See  Coates  r.  Woodworth.  13  111.  654,  note. 
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interest  to  them,  and  tliat  the  taking  of  a  bond  for  a  deed  to 
the  defendant  was  contrary  to  their  instructions. 

The  answer  sets  forth  a  further  correspondence  between  the 
parties  showing  that  the  defendant  executed  his  own  bond  to  tlie 
complainants  and  Person  for  the  conveyance  of  the  property, 
upon  payment  of  the  sum  of  $1,500,  less  |375  in  the  defend- 
ant's hands,  in  three  annual  installments,  due  on  the  first  of 
September,  1849,  1850  and  1851 ;  and  claiming  that  they  had 
accepted  of  the  relation  of  vendee  of  the  defendant,  and  were 
bound  by  the  term  of  the  contract. 

As  an  excuse  for  not  making  the  payments  at  the  times  when 
they  became  due,  the  complainants  alleged  that  the  defendant 
misrepresented  to  them  the  value  of  the  land  purchased  ;  and 
had  paid  his  own  land  toward  the  purchase  at  the  nominal  sum 
of  $500,  when  in  truth  and  in  fact  it  was  only  worth  $100  or 
$200  at  the  time.  Evidence  was  introduced  to  support  these 
allegations. 

The  other  facts  in  the  case  sufficiently  appear  in  the  state- 
ment of  them  in  the  opinion  of  the  court. 

C.  Beckwith  and  A.  Huntington,  for  Appellant. 

G.  GooDEicH,  for  Appellees. 

Caton,  J.  I  agree  with  the  position  assumed  by  the  com- 
plainant's counsel,  that  when  the  true  character  of  this  original 
transaction  is  fairly  understood,  the  positions  of  the  parties 
must  be  considered  as  that  of  principals  and  agent,  and  that 
the  land  was  purchased  by  Follansbe  in  trust  for  the  complain- 
ants, although  the  purchase  was  nominally  to  himself.  Kor 
do  I  deem  it  essential  to  inquire  whether  their  subsequently 
treating  him  as  their  vendor  without  objection,  changed  that 
relation  so  as  to  entitle  him  to  insist  u])on  the  rights  of  a  ven- 
dor instead  of  a  trustee.  If  he  is  entitled  now  to  the  position 
of  a  vendor,  there  is  no  pretence  for  inferring  a  specific  per- 
formance against  him  by  reason  of  the  inexcusable  laches  of 
the  purchasers,  so  that  the  first  bill  which  was  filed  wath  that 
view  was  no  doubt  properly  dismissed.  We  shall,  for  the 
present,  consider  the  case,  assigning  to  Follansbe  the  position 
of  agent  and  trustee.  Considering  such  to  be  the  case,  the 
complainants  acquired  an  equitable  title  to  the  premises  the 
moment  the  purchase  was  made,  which  was  at  the  time 
subject  to  all  the  incidents  *attaching  to  such  an  es-  [*524] 
tate.  It  is  assumed  on  the  part  of  the  complainants 
that  such  an  interest  could  not  be  divested  except  by  alienation. 
They  assert  that  when  a  trust  once  exists  it  must  always  con- 
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tinue  till  it  is  ]iei-formed.  In  this  tliey  are  undoubtedly  mis- 
taken, as  may  be  shown  by  the  Tery  case  made  in  this  bill. 
Admitting  the  fraud  which  is  cluirged  against  Follansbe,  and 
they  liave  undoubtedly  a  right  to  rejmdiate  his  acts  in  pur- 
chasing the  land  and  taking  the  bond  for  a  title  to  himself, 
and  compel  him  to  assume  all  the  responsibilities  of  a  purchaser, 
<ir  they  might  waive  the  fraud  and  claim  their  rights  as  cestui 
que  truf<fs.  Or  they  might,  before  they  discovered  the  fraud, 
considering  themselves  bound  by  the  acts  of  their  agent,  treat 
the  jmrc'hase  as  their  own,  and  sell  their  equitable  title,  which 
would  undoul)tedly  be  a  valid  sale.  Or,  not  having  sold,  they 
im'ght,  wlien  they  discovered  the  fraud,  abandon  it  on  account 
(»f  the  fraud.  By  adopting  the  latter  course,  they  would,  no 
doubt,  divest  themselves  of  that  equitable  title  to  which  they 
liad  a  right  to  assert  a  claim,  and  M-hich  was  actually  vested  in 
them  till  tlie  time  of  such  renunciation.  In  this  case,  then, 
tliey  would  become  divested  of  an  equitable  title  in  or  right, 
to  land,  without  any  alienation.  These  rights  must  be  reciprocal 
wlien  circumstances  are  so  changed  as  to  leave  an  option  of 
election  in  the  ti-ustee,  whether  he  will  recognize  further  the 
existence  of  an  equitable  title  in  the  cestui  que  trusts, aSjwhere 
tliey  may  liave  been  guilty  of  a  fraud  in  inducing  the  trustee  to 
act  for  them  and  incur  personal  responsibilities  which  lie 
would  not  have  undertaken  but  for  the  fraud  i>racticed  upon 
liim.  Such  a  case  of  fraud  might,  no  doubt,  be  supposed  on 
the  part  of  the  principals  as  would  justify  him  in  repudiating 
the  agency,  and  thus,  without  tlieir  consent,  would  the  princi- 
pals be  divested  of  their  equitable  estate,  which  till  then  would 
have  existed,  and  which  would  have  continued  to  exist  had 
the  agent  chosen  to  have  recognized  it.  Again,  such  equita- 
ble estate  might,  no  doubt,  be  destroyed  by  the  nuitual  agree- 
ment of  both  i)arties,  without  fraud  on  either  side.  ]S[or  am 
1  prepared  to  say  that  such  an  estate  might  not  be  defeated  by 
laclies,  or  sul)se(|uent  misconduct  on  the  part  of  the  principals 
or  cestui  que  trusts. 

Let  U6  address  ourselves  to  the  case  in  hand  and  apply  these 
l)rin('iples  to  the  facts  before  us. 

The  complainants  resided  in  Ohio,and  the  defendant  m  Chi- 
cago, where  the  premises  in  question  are  situated.  In  jN'ovem- 
ber,  1848,  the  defendant,  as  the  agent,  and  for  the  benefit  of 
the  complainants,  ]nnchased  the  propierty  in  his  own  name  for 
tiftcen  hundred  dollars,  of  which  he  jiaid  five  hundred  in  a  lot 
of  land  which  he  owned  in  MclJenry  county,  and  two  hundred 
and  lilty  in  money,  and  ga\c  his  obligation  to  pay  the 
[*525]  balance  *in  one,  two  and  three  years,  with  six  per 
cent,  interest.     The  i)urchae  was  approved  by  the 
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complamaiits,  who  received  a  certified  copy  of  a  bond  for  a 
deed  to  themselves  from  the  defendant,  which  had  been  exe- 
cuted and  recorded,  and  miscarried  in  the  mail.  This  bond 
obligated  the  defendant  to  convey  the  land  to  the  complainants 
upon  their  paying  to  him  the  iifteen  hundred  dollars,  one- 
fourth  down,  and  the  balance  in  three  equal  annual  install- 
ments. No  objection  was  then  made  or  subsequently,  till  this 
bill  was  tiled,  that  the  defendant  originally  purchased  the  land 
in  his  own  name  instead  of  the  complainants.  At  the  time  of 
Follansbe's  purchase  he  had  in  his  hands  three  hundred  and 
seventy-five  dollars  of  the  money  of  the  com]')]ainants  for  the 
purpose  of  investment  in  land,  which  was  sufficient  to  pay  the 
first  installment.  Before  the  second  payment  fell  due  Fol- 
lansbe wrote  to  the  complainants  to  put  him  in  funds  to  meet 
it,  which  they  neglected  to  do.  This  payment  fell  due  on 
the  1st  of  September,  1849.  Up  to  this  time  their  correspond- 
ence shows  that  the  complainants  felt  perfectly  satisfied  with 
the  purchase  and  with  the  course  of  the  defendant  in  relation 
to  it,  but  it  is  quite  apparent  that  as  they  resided  at  a  distance, 
they  derived  their  information  in  relation  to  the  value  of  the 
land  solely  from  Follansbe,  and  placed  implicit  confidence  in 
his  integrity  and  representations.  In  the  latter  part  of  Sep- 
tember, 1849,  Kilbreth,  one  of  the  complainants,  visited  Chica- 
go and  examined  the  premises,  and  made  inquiries  as  to  their 
value,  and  for  the  first  time  expressed  dissatisfaction  with  the 
purchase ;  and  shortly  after,  on  the  24th  of  November,  Per- 
son, another  of  the  purchasers,'  wrote  to  the  defendant  accus- 
ing him  of  fraud  in  misrepresenting  the  value  of  the  land,  and 
offering  to  take  it  at  one  thousand  dollars.  To  this  the  defend- 
ant replied,  vindicating  himself,  but,  I  confess,  without  satis- 
factorily explaining  the  representations  he  had  made  as  to  the 
value  of  the  land,  and  the  prices  at  which  contiguous  land  had 
been  sold.  The  defendant  concluded  that  letter  in  these 
words  :  "  Now  all  I  ask  of  you  is  to  remit  me  the  payment 
on  this  purchase  now  due,  or  forever  hereafter  hold  your 
13eace  "  To  this  letter  no  answer  appears  to  have  been  given, 
nor  was  the  money  remitted  as  requested,  but  the  defendant 
was  left  to  pay  the  purchase  money  with  his  own  funds. 

When  Kilbreth,  one  of  the  complainants,  was  in  Chicago, 
in  September,  1849,  after  the  second  payment  fell  due,  he  em- 
ployed Mr.  Eees,  a  land  agent  in  Chicago,  to  examine  the 
title,  and  with  him  examine  the  land.  At  this  time  he  ap- 
pears to  have  been  dissatisfied  with  the  purchase.  And  he 
then  told  Rees  that  he  did  not  intend  to  make  any  further  pay- 
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iiicnts  on  the  property,  or  under  contract,  or  on  tlie 
[*520]     bond,  to  P'ollansbe,  *(in   bis  various  examinations  be 

uses  all  tbree  expressions,)  unless  tbe  land  should  in- 
crease considerably  in  value.  He  left  Chicago  without  making 
any  payment  to  the  defendant,  or  jnitting  him  in  funds  with 
which  to  n)ake  the  payment,  then  overdue,  on  the  original 
])urcbase.  Nor  did  they  put  Follansbe  in  funds,  or  make  the 
subsequent  ]/ayments  as  they  fell  due.  Nor  do  they  appear  to 
liave  taken  any  further  notice  of  the  purchase,  or  to  have  done 
anytliing  in  relation  to  it  subsequent  to  the  correspondence 
above  referred  to,  till  nearly  three  years  after,  and  after  the 
time  for  making  tlie  last  payment  had  expired.  In  October, 
1852,  they  appeared  and  tendered  to  the  defendant  the  amount 
due  on  the  bund  which  lie  had  given  them  for  a  conveyance. 
"We  cannot  hesitate  to  say  that  here  was  a  clear  abandon- 
ment of  whatever  rights  they  had  in  the  purchase  made  by 
the  defendant  for  tliem  as  their  agent  or  trustee.  They  bad 
an  undoubted  right  to  a  reasonable  time  to  investigate  the  con- 
chict  of  their  agent;  and,  if  they  found  he  had  practiced  a 
fraud  upon  them,  to  repudiate  the  purchase,  and  make  him 
assume  its  responsibility  ;  but,  in  doing  so,  they  must  neces- 
sarily relinquish  to  him  its  benefits.  For  this  there  was  an 
abundance  of  time  ]u-ior  to  the  maturity  of  the  second  pay- 
ment. They  did  make  such  investigation,  and  condemned  liis 
conduct,  and  refused  to  go  on  with  the  purchase.  This  is  ap- 
]>arent,  from  the  fact  that  they  refused  to  put  him  in  funds  or 
make  the  payment  then  due,  and  from  the  letter  which  Person 
wrote  to  him  in  the  November  following,  in  which  they  not 
only  decline  to  go  on  with  the  purchase  upon  the  original 
terms,  but  ])ro])ose  a  new  arrangement,  and  to  take  it  at  one- 
third  less,  but  above  all  is  their  intention  apparent  not  to  hold 
themselves  bound  by  the  purchase  in  the  declarations  made  by 
Kilbrcth  to  Rees,  at  the  time  he  was  in  Chicago,  in  Septem- 
ber, l!S-ii),  in  which  he  declared  they  would  make  no  more 
)  aymcnts  unless  the  land  rose  considerably  in  value.  Now 
this  declaration  shows  unequivocally  an  intention  to  speculate 
on  tlie  chalices  of  an  enhancement  in  tbe'value  of  the  land. 
lie  made  no  complaint  of  a  want  of  information  on  the  sub- 
ject, and  no  doubt  or  objection  to  the  title  ;  but  the  value  of 
the  lu-ojicrty  was  tlie  only  point  involved  in  his  considera- 
tion of  the  subject.  On  this  ]ioint  there  can  be  no  doubt  lie 
fully  informed  liimself,  and  ujion  the  value,  as  it  then  stood, 
he  chose  not  to  go  on  with  the  purchase,  reserving  to  himself, 
if  he  might  do  s(^  the  right  to  reserve  the  benefits  of  it,  should 
it  subse«iuently  rise  in  value,  so  as  to  make  it  a  good  specula- 
tion.    This  speculative  disposition  is  as  repulsive  to  a  court  of 
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cqiiity,  in  a  cestui  que  trust,  towards  his  trustee,  as  in  a  pnr- 
cliaser  towards  his  vendor.  The  one  is  as  much  bonnd  to 
deal  fairly  as  the  other.  The  law  must  proliibit  the 
*one  as  much  as  the  other  from  speculating  upon  [*527] 
chances  or  future  events.  Granting  to  the  com- 
plainants the  right  to  repudiate  this  purchase,  and  throw  it 
upon  the  hands  of  the  defendant  for  any  cause,  he  had  a  right 
to  know  whether  they  w^ould  avail  themselves  of  that  right, 
so  soon  as  they  discovered  the  facts  which  conferred  u]:on 
them  that  right,  and  had  investigated,  or  had  a  reasonable 
time  to  investigate,  the  facts  by  which  their  el  action  to  affirm 
or  disaffirm  his  acts  were  to  be  controlled.  They  had  no 
right  to  hold  him  in  suspense  while  they  could  take  the  chances 
of  the  fluctuations  in  tha  value  of  the  land.  An  attempt  was 
made  upon  the  argument,  which  is  also  apparent  in  the  exam- 
ination of  Rees,  to  avoid  the  effect  of  his  testimony,  by  insist- 
ing that  Kilbreth  did  not  intend  to  repudiate  the  original  pur- 
chase made  by  Follansbe,  for  them,  as  their  trustee,  but  that 
he  had  reference  solely  to  the  purchase  they  had  apparently 
made  of  him,  by  accepting  his  bond  for  a  deed ;  but  this  dis- 
tinction will  not  bear  the  scrutiny  of  an  impartial  examination. 
It  is  very  apparent  that  Kilbreth,  at  the  time,  had  no  such 
distinction  in  his  mind,  but  that  his  declarations  were  made  in 
reference  to  the  w^hole  transaction,  and  to  whatever  right 
they  had  in  it ;  and  that  he  intended  to  make  no  further  pay- 
ments towards  the  land,  in  any  way,  unless  it  should  rise  in 
value.  Unless  such  rise  should  take  place  he  intended  to 
throw  the  land,  and  all  consequent  responsibilities,  upon  Fol- 
lansbe. Had  he  intended  to  abandon  any  rights  under  the 
bond,  and  to  insist  that  the  original  purchase  was  made  for 
their  benefit,  he  undoubtedly  would  have  so  explained  himself 
at  the  time. 

This  distinction  must  be  looked  upon  as  an  after  thought. 
ISTor  will  it  do  to  say  that  Kilbreth  was  ignorant  of  the  law, 
and  did  not  know  that  he  had  a  right  to  claim  that  the  original 
purchase  was  made  in  trust  for  them,  and  that  Follansbe  was 
only  their  trustee,  and  hence,  not  knowing  it,  he  could  not  assist 
their  rights  against  him  in  that  capacity.  Knowing  the  facts, 
he  was  bound  to  know  the  law,'and  the  defendant  was  no  more 
bound  to  wait  three  years  for  them  to  learn  w-hat  were  their 
legal  rights,  than  he  was  bound  to  wait  to  see  whether  the 
property  would  rise  in  value  or  not.  During  that  time  Fol- 
lansbe was  bound  to  meet  the  payments  upon  the  land,  and  he 
had  a  right  to  know  whether  he  was  making  those  payjnents 
for  himself  or  for  them,  and  whether  he  had  a  right  to  dispose 
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of  tlie  land  in  the  uicantime,  to  protect  himself,  should  an  op- 
])ortiinity  otfer. 

J>ut  it  was  said  that  the  complainants  had  not  yet  been  able 
to  learn  whether  the  title  which  Follansbe  had  pnrchased  was 
good  or  not,  and  that  they  had  a  right  to  know  what  the  title 
was,  before  they  decided  whether  to  avail  themselves  of  the 
benetits  of  tlie  purchase  or  not.  Whether  this  be  so 
[*52S]  or  not,  it  *is  very  certain  that  the  question  of  title  had 
no  influence  on  the  minds  of  the  complainants  in  deter- 
mining on  the  propriety  of  the  purchase.  No  doubt  or  ques- 
tion seems  to  have  arisen  on  that  point.  Had  any  arisen,  and 
the  records  were  not  satisfactory,  the  most  natural  and  proper 
inquiry  would  have  beenof  the  defendant,  had  he  really  desired 
to  have  his  doubts  solved,  who  could  have  given  him  a  satis- 
factory e\'j)lanationat  once.  No  such  inquiry  seems  to  have  been 
made,  and  we  are  constrained  to  the  conclusion  that  his  conduct 
was  not  controlled  in  the  least  degree  by  any  question  as  to  the 
title.  If  it  was,  then  he  acted  unfairly,  by  not  applying  to  the 
defendant,  and  giving  him  an  opportunity  of  satisfying  him  on 
the  subject.  It  is  evident  that  this  cpiestion  of  title  was  also 
an  after  thought. 

Even  after  all  that  Kilbreth  did  in  September  when  in  Chi- 
cago, and  after  Person's  letter  in  November  following,  evinc- 
ing a  settled  disposition  not  to  be  bound  by  the  purchase  in  any 
way,  or  to  make  any  further  payments  on  it,  Follansbe  wrote 
them,  giving  them  still  an  O])]iortunity  of  reconsidering  the 
matter  and  comi)leting  the  purchase,  and  admonishing  them 
that  if  they  still  persisted  in  refusing  to  do  so,  he  should  acqui- 
esce in  their  election  to  throw  the  i)urchase  upon  his  hands, 
and  to  assume  it  on  his  own  account;  and  still  expressing  the 
opinion  that  it  would  turn  out  an  advantageous  operation. 
Siicli  is  the  effect  of  the  defendant's  last  letter  to  Person.  To 
this  letter  no  answer  ap]iears  ever  to  have  been  made,  and  no 
funds  were  sent.  If  what  had  ])reviously  transpired  w^as  not 
conclusive  upon  the  complainants,  asan  abandonment  of  the 
])urchase,  their  profound  silence  for  nearly  three  years  after 
this  corres))(jndence  must  surely  be  construed  into  an  acquies- 
ccncu  in  the  ju'ojjosition  of  the  defendant,  that  they  would 
liold  their  peace.  The  defendant  had  a  right  so  to  understand 
their  silence.  Unless  we  can  say  that  they  had  a  right  to  lie 
by,  indefinitely,  to  sec  if  projjerty  w^ould  not  rise  in  value,  so 
as  to  make  the  purchase  a  si)eculation,  and,  if  it  should  fall  in 
the  market,  to  throw  the  loss  on  the  defendant,  and,  if  it 
Khould  rise,  to  claim  the  advance  as  their  own,  we  must  con- 
clude, from  all  that  took  i)lace,  that  they  abandoned  the  pur- 
chase.    Unless  the  defendant  was  deprived  of  all  rights  to  pro- 
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tect  himself, — unless  tliej  could  compel  him  to  make  all  the 
payments  and  run  ail  the  risks,  and  then  after  waiting  as  long 
as  they  chose,  adopt  or  rejecthis  acts  as  subsequent  events  might 
dictate,  they 'must  be  held  to  have  abandoned  the  purchase. 
.  Admitting  that  FoUansbe  had  paid  too  high  a  price  for  the 
land,  fraudulently,  and  for  his  own  advantage,  as  charged  in  the 
bill,  there  was  still  some  limit  to  the  extent  of  their  rights;  nor 
was  he  deprived  of  all  his.  The  greatest  malefactor  has 
rights,  which  courts  of  justice  will  protect:  and  the 
^defendant,  admitting  the  truth  of  all  that  is  charged  [*529] 
against  him,  is  not  in  a  worse  condition.  He  was  not 
entirely  at  the  mercy  of  the  complainants.  They  were  bound, 
in  a  reasonable  time,  to  decide  definitely  whether  they  would 
adopt  or  repudiate  his  acts;  and,  having  decided,  they  were 
bound  by  it.  They  could  not,  after  having  charged  the  defend- 
ant with  fraud,  and,  in  consequence  thereof,  repudiate  his 
acts,  and  refuse  to  advance  the  money  to  meet  the  payments, 
leaving  him  to  make  them,  come  in,  after  three  years'  silence 
and  acquiescence,  and  revive  their  claim,  and  sieze  upon  a  spec- 
ulation, which  in  the  meantime,  had  become  inviting,  by  a  rise 
in  the  property,  which  they  did  not  anticipate,  or  of  which,  at 
least  they  wanted  confidence.  If  when  Kilbreth  was  in  Chi- 
cago, in  September,  1849,  they  intended  to  repudiate  the  rela- 
tion of  vendor  and  vendee,  as  between  themselves  and  the  de- 
fendant, and  to  assert  that  of  trustee  and  cestui  que  tmists,  jus- 
tice and  equity  required  that  he  should  then  have  declared  his 
intention,  and  have  met  the  responsibilities  of  the  position  thus 
assumed,  by  paying  the  money  due  from  them  on  the  purchase. 
But  they  avowed  no  such  intention,  nor  did  they  evince  any 
by  their  conduct.  If  they  kept  silence  when  equity  required 
them  to  speak,  they  cannot  be  allowed  to  speak  when  equity 
requires  them  to  keep  silence.  This  is  an  old  maxim,  and  ap- 
plicable to  the  case  before  us.  We  think  the  complainants 
have  not  made  out  a  case  for  the  relief  prayed,  and  that  the  bill 
should  have  been  dismissed.  For  convenience,  I  have  treated 
the  case  as  if  Person  had  not  sold  out  to  his  associates,  and 
was  one  of  the  complainants,  as  it  could  make  no  difference  in 
the  result. 
.  The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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James  H.  Carpenter  et  al.,  Appellants,  v.  Stepheis^ 
Hoyt  et  al.,  Appellees. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

Vatii.vnce. — A  variance  between  the  writ  and  declaration  must  be  taken 
advantage  of  by  plea  in  abatement. 

Bond — Assignable*. — A  bond,  under  the  provisions  of  the  twenty-ninth 
section  of  the  attachment  act,  conditioned  for  the  payment  of  the  judgment, 
may  be  assigned,  as  well  as  a  bond  given  for  a  return  of  the  property  under 
the  ninth  section. 

Tins  action  was  brought  upon  a  bond  given  to  the  sheriff  of 
Cook  county,  showing  that  an  attachment  had  been  issued  and 

served  by  the  sheriff  at  tlie  instance  of  appellees 
[*.^30]     against  one  *Pierre  Bourlier,    on  divers  articles  of 

merchandise  M'hich  Bourlier  was  desirous  of  retaining, 
conditioned  that  Bourlier  should  pay  the  amount  of  the  judg- 
ment and  costs,  which  might  be  rendered  against  him  in  the 
suit  of  the  Hoyts.  This  bond  was  assigned  to  the  appellees. 
Judgment  was  rendered  by  default  u])on  the  assigned  bond,  in 
favor  of  apjiellees  at  September  term,  1855,  of  the  Common 
Pleas  Court,  J.  M.  Wilson,  Judge,  presiding.  A  motion  to 
set  aside  the  default  was  denied,  and  thereupon  an  appeal  was 
tjken.  The  errors  assigned  are,  that  the  writ  claims  a  debt  of 
!?T01.60,  while  the  judgment  is  for  81,000.  That  the  decla- 
ration upon  its  face  is  insuthcient,  not  showing  any  legal  right 
in  ai)[)ellees  to  recover.  That  the  bond  set  out  in  the  decla- 
ration is  void,  it  having  been  taken  coloi^e  officii,  and  not  accord- 
ing to  tlie  statute.  That  the  motion  to  set  aside  the  default 
sliould  have  been  gi-anted. 

Farnswokth  and  Burgess,  for  Appellants. 

HoYNE  and  MiLLEK,  for  Appellees. 

ScATES,  C.  J.  A  l^arty  must  take  advantage  of  a  variance 
between  tlie  writ  and  declaration  by  plea  in  abatement.  Duval 
V.  Craig  et  al,  4  Cond.  R.  29;  C'/drac  v.  Reinicl'er,  6  Cond. 
R.  317  ;  Garland  v.  Chattle  et  al.,  12  John.  R.  430  ;  Prince 
v.  Lamh,  Brecse  R.  208  ;  Ci'uil'shatih  v.  Brown,  5  Gil.  R.  70; 
\V,hl  V.  Ihihhard,  11  III.  R.  574. 

Without  discussing  tlie  effect  of  our  statute  as  to  its  making 
the  writ  a  i)art  of  tlie  record,  and  how  far  we  might  look  into 
the  writ  upon  demurrer  for  any  purpose,  we  look  at  the  ques- 
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tion  of  mere  variance  after  default,  and  npon  assignment  of 
error,  as  coming  too  late. 

"We  are  of  opinion  that  a  bond  given  imder  the  provisions 
of  tlie  29tli  section  of  the  attachment  act,  conditioned  for  the 
]Dayment  of  the  amonnt  of  the  judgment  and  cost,  which  may 
be  rendered  in  the  attachment  suit,  may  be  assigned  to  tlie 
])laintiif  in  the  attachment,  as  bonds  may  for  a  return  of  the 
property,  given  under  the  provisions  of  the  9th  section. 

The  10th  section  expressly  makes  the  forth-coming  bond, 
under  the  9th  section,  assignable,  if  forfeited ;  and  the  29th 
section,  authorizes,  instead  of  the  forth-coming  bond  for  the 
]u-operty,  provided  in  the  former,  the  party  to  "  give  a  like 
bond  and  security  in  a  sum  sufficient  to  cover  the  debt  and 
damages  sworn  to,  in  behalf  of  the  plaintiff,  with  all  interest, 
damages  and  costs  of  suit,  conditioned  that  the  defendant  will 
pay  the  plaintiff  the  amount  of  the  judgment  and  costs,  which 
may  be  rendered  against  him  in  that  suit,  on  a  final 
trial,  within  ninety  days  after  *siich  judgment  shall  [*531] 
be  rendered."  The  provisions  of  the  statute  must  all 
be  construed  together,  as  a  whole.  The  intent  to  secure  the 
plaintifE  in  a  lien  upon  the  property  is  exceedingly  clear,  and 
in  case  of  default  in  its  return,  he  shall  have  an  assignment  of 
the  forth-coming  bond  and  his  remedy  upon  it,  in  place  of  sale 
of  the  attached  property.  Here  an  absolute  obligation  for  a 
sufficient  sum,  conditioned  to  pay  the  amount  recovered,  is 
substituted.  It  could  not  have  been  the  intention  of  the  legis- 
lature that  he  was  not  entitled  to  a  remedy  upon  this  bond,  in 
substitution  of  the  other  bond,  or  the  property.  To  "give  like 
bond"  must  import  "like"  in  its  assignabihty,  for  it  is  not 
"  like  "  in  its  conditions,  being  for  the  money  absolutely  upon 
recovery  of  judgment,  and  not  for  a  return  of  the  property 
attached.  We  should  destroy  the  symmetry,  mar  the  design, 
and  defeat  the  obvious  intent  of  the  legislator,  in  any  other 
interpretation. 

There  is  no  solidity  in  the  objection  that  the  bond  was  taken 
by  color  of  office.  The  law  expressly  authorizes  it,  and  when 
made,  it  may  be  negotiated  according  to  law,  by  the  sheriff, 
the  obligee,  to  the  plaintiff  in  the  suit. 

Judgment  affirmed. 
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CuAKLES  C.  BoxxEY,  Plaintiff  in   Error,  v.  Michael 
Smith,  Defendant  in  Error. 

Error  to  Peoria. 

CoNSiDKRATiox  FOR  NOTE — QuiT-CLAiM  DEED. — A  quit-claim  deed  is  a 
sutticient  conf^iilonition  for  a  promissory  note. 

AppoiNT>ri:xT  coi'pi.ed  avitii  ixTEUEST.^The  appointment  of  one  party 
to  act  for  another,  where  it  is  coupled  with  an  interest,  is  irrevocable.  The 
interest,  coupled  with  the  power,  must  be  in  the  thing'  itself,  upon  which  the 
power  is  to  operate,  or  the  power  must  be  cx-eated  upon  a  valuable  consider- 
ation. 

\VTiere  the  person  empowered  to  act  for  another  has  only  an  interest  aris- 
ingr  out  of  its  execution,  as  in  the  proceeds  as  for  compensation,  the  power  is 
revocable.  But  if  the  power  is  expressed  to  be  irrevocable,  and  the  attorney 
has  an  interest  in  its  execution,  it  will  remain  irrevocable. 

This  was  an  action  in  assumpsit  by  plaintiff  in  error  against 
defendant  in  error,  on  a  promissory  note  payable  by  liim  to 
said  ])laintitl:'. 

Defendant  in  error  filed  four  pleas  to  said  declaration,  to 
wit: 

First  plea,  wafit  of  consideration i  tliat  the  only  consider- 
ation was  a  certain  deed  for  part  of  lot  in  Peoria  from  tlie 
county  of  Peoria,  by  the  plaintiff  in  error,  her  commissioner 
and  attorney  in  fact,  appointed  June  23rd,  1855,  by  the  board 
of  supervisors  of  Peoria  county,  grantor,  to  the  de- 
[*532]  fendant  in  error,  grantee,  *dated  November  1st,  1855. 
Deed  recites  power,  and  is  set  out  in  plea.  By,  such 
power  said  connnissioner  is  autJiorized,  first,  to  enquire  into 
tlie  title  of  Peoria  county  to  any  land  in  the  city  of  Peoria, 
and  to  "grant,  bargain,  sell,  convey  and  confirm,  or  otherwise 
lawfully  dispose  of"  such  land  and  title,  for  such  price,  and  to 
such  ])ersons  as  he  shall  think  exj)edient,  &c.;  second,  said 
commissioner  shall  make  such  enquiry  at  hit,  own  risk  and  ex- 
pense, shall  make  sale,  tl'c,  and  of  proceeds  thereof  shall  pay 
one-half  to  county  treasurer,  and  "shall  have,  receive,  keep, 
anrl  appropriate  to  his  own  use  the  other  half  in  full  for  his 
services  and  expenses  in  tills  behalf  ;  third,  said  commissioner 
is  authorized  to  comju-omise  confiicting  titles,  &c. 

Second  \)\cz,ioa}it  of  &msi(leration} \\vAt  the  only  consider- 
ation was  the  deed  aforesaid  ;  and  that  before  the  making 
tlicrcof,  to  wit,  on  the  15th  day  of  September,  1855,  the  board 
of  supervisors,  by  their  resolution  of  that  date,  revoked  the 
autliority  of  said  commissioner. 

CiTKi> :  53  111.  4G9;  64  III.  559,  560. 
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Third  plea,  ivant  of  consideration;  that  Peoria  coimty  was 
owner  of  the  land  deeded  ;  that  said  commissioner  pretended 
that  he  had  power  to  sell  and  convey  the  same  ;  that  note  was 
fi^iven  for  consideration  of  said  deed,  and  that  such  deed  was 
the  only  consideration  of  snch  note  ;  and  averment  that  the 
said  appointment  gave  said  commissioner  no  power  to  sell  or 
convey  said  land. 

Fourth  plea,  iDCtnt  of  consideration  /  that  after  the  said  ap- 
pointment of  said  commissioner,  the  said  board  of  supervisors 
appointed  a  committee  to  determine  the  price  at  w^hich  such 
lauds  should  be  offered  for  sale,  and  declared  that  no  such 
land  should  be  sold  till  such  committee  had  lixed  such  price  ; 
averment  that  such  committee  never  fixed  such  price,  &c. 

There  was  a  demurrer  to  pleas  of  defendant  and  each  of 
them.     Demurrer  overruled  and  judgment  for  defendant. 

This  cause  was  heard  at  March  term,  1856,  of  the  Peoria 
Circuit  Court. 

C.  C.  Bonnet,  in  person. 

G.  F.  Haeding,  for  Defendant  in  Error. 

Skinner,  J.  This  was  an  action  of  assumpsit  on  a  promis- 
sory note  executed  by  the  defendant  to  the  plaintiff.  The  de- 
fendant pleaded  in  bar  four  special  pleas,  to  each  of  which  the 
■|)laintiff  demurred.  The  court  sustained  the  demurrer  and 
the  defendant  had  judgment.  The  first  plea  alleges  that  the  sole 
consideration  of  the  note  was  a  deed  for  a  lot  in  Peoria,  as  the 
property  of  Peoria  county ;  sets  forth  the  deed, 
which  is  an  ordinary  deed  *of  quit-claim^  executed  by  [*533] 
plaintiff  as  agent  and  commissioner  of  the  county  of 
Peoria,  and  an  order  of  the  board  of  supervisors  of  Peoria 
county,  ai)pointing  the  plaintiff  commissioner  to  sell  and  con- 
vey, at  discretion,  all  interest  of  the  county  in  the  lot  de- 
scribed in  the  deed,  and  allowing  to  plaintiff  the  one-half  of  the 
proceeds  of  sales,  as  compensation  for  transacting  the  business. 
This  plea  is  no  defence  to  the  action.  The  deed  of  quit-claim 
was  sufficient  consideration  for  the  note,  and  the  authority 
of  the  plaintiff  to  execute  it  is  apparent  from  the  plea.  The 
board  of  supervisors,  as  successors  of  the  County  Commission- 
ers' Court,  had  power  to  appoint  the  plaintiff  commissioner, 
and  through  him  convey  the  interest  of  the  county  in  the  lot. 

The  second  plea  substantially  alleges  a  revocation  of  the  au- 
thority and  appointment  of  the  plaintiff,  by  an  order  for  that 
pui-pose,  made  by  the  ajjpointing  power,  and  entered  of  record 
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in  the  County  Court,  prior  to  the  sale  and  conveyance  by  the 
])liiiutitf.  No  question  "Avas  made  upon  the  argmnent  as  to 
the  sufficiency  of  tlie  act  of  revocation  to  effect  the  purpose 
designed,  and  to  avoid,  for  all  purposes,  the  power  conferred, 
if  the  power  was  such  as  could  be  revoked  by  the  act  of  the 
bodv  from  which  it  emanated.  If  the  appointment  consti- 
tuted a  jwwer,  coupled  with  an  interest^  it  was  irrevocable, 
and  the  act  of  revocation  would  have  no  effect  upon  the  au- 
thority conferred. 

A  ]50wer,  coupled  with  an  interest,  must  create  an  interest 
in  the  thing  itself  upon  which  the  power  is  to  operate ;  the 
]  lower  and  estate  must  be  united,  or  be  co-existent,  and  this 
class  of  ]>owers  survive  the  jn-incipal  and  may  be  executed  in 
the  name  of  the  attorney.  Ilunt  v.  Rousmaniere^  8  Wheaton, 
17i;  Story  on  Agency,  4S3;  Comyn's  Digest,  title  "Attorney," 
C.  9  and  io,  Vol.  I,  774;  2  Kent's  Com.^  644,  646. 

Another  class  of  ])0wers  is  where  they  are  created  upon  a 
valuable  consideration,  and  to  oj^erate  as  a  transfer,  mortgage 
or  security  to  another,  although  the  power  can  only  be  exe- 
(uitcd  in  the  name  of  the  principal.  Rej/nolds  v.  Squire,  11 
John.  47;  Walsh  y.  Whitcomb,  ^^^. 'R.  565;  Spence  v.  Wil- 
s>m,  4  Munf.  130;  De Forrest  v.  Bates,  1  Edwards'  Chy.  E. 
394 ;  Story  on  Agency,  477. 

These  are  irrevocable  by  the  act  of  the  principal,  for  they 
are  founded  u])on  sufficient  consideration,  and  created  to  sub- 
serve ])urposes  in  which  another  has  an  interest.  Another 
class  is  where  the  attorney  has  an  interest  only  arising  out  of 
the  execution  of  the  power,  as  in  the  proceeds,  as  a  compensa- 
tion for  the  business  of  its  execution.  8  Wheaton,  174;  2 
Kent's  Com.  644.  This  power  is  of  the  latter  class,  and  revo- 
cable by  tlie  principal,  although  the  principal  might  perhaps 
be  liable  to  the  agent  or  attorney  for  any  damages 
[*534]  sustained.  It  is  a  naked  *j)ower,  with  an  interest  in 
tlie  proceeds,  based  only  ui)on  its  execution,  which  ex- 
ecution is  dependent  upon  the  continuing  Avill  of  the  princi- 
])al.  Mr,  Story  Jays  down  this  rule:  that  where  the  jiower  is 
expressly  declared  to  be  irrevocable,  and  the  attorney  has  an 
interest  in  its  execution,  and  botii  of  these  circumstances  con- 
cur, the  ]>ower  is  irrevocable  by  the  principal.  Story  on 
Agency,  476.  Here  there  is  no  stipulation  against  the  exer- 
cise of  the  right  of  revocation,  and  upon  general  principles 
the  right  remains.  The  third  ])lea  is  substantially  like  the 
first,  and  in  another  form  (piestions  the  sufficiency  of  the  au- 
thority of  tlu-  |)laintiff  to  make  the  sale  and  deed."  The  fourth 
l)leji  alleges  that  the  board  of  supervisors,  after  the  a])i)oint- 
ment  of  the  plaintiff,  appointed  a  committee  of  their  number 
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to  consult  with  tlie  plaintiff  and  fix  upon  tlie  price  at  which 
the  property  of  the  county  should  be  sold  by  the  plaintiff,  and 
resolved  that  no  lot  should  be  sold  until  the  price  should  be 
lixed  by  the  committee  and  the  plaintiff ;  and  that  no  price 
has  been  so  fixed.  For  aught  that  ap])ears  from  the  plea,  this 
resolution  may  have  been  adopted  after  the  execution  of  the 
conveyance;  but  at  most,  it  is  but  a  regulation  between  the 
parties  to  tiie  power,  in  no  way  affecting  the  authority  of  the 
plaintiff  under  the  power,  so  far  as  third  persons,  not  cogni- 
zant of  it,  are  concerned,  and  does  not  attempt  to  revoke  the 
power  conferred  on  the  plaintiff  to  convey. 

The  denmrrer  should  have  been  sustained  to  the  first,  third 
and  fourth  pleas,  but  the  defendant  was  entitled  to  judgment 
on  the  demurrer  to  the  second  plea  ;  that  plea  being,  if  true,  a 
bar  to  the  plaintiff's  action. 

Judgment  affirmed. 


Virgil  H.  Eachus,  Plaintiff"  in  Error,  v.  The  Trust- 
ees OF  THE  Illinois  and  Michigan  Canal,  De- 
fendants in  Error. 

Error  to  Cooh  County  Court  of  Common  Pleas. 

An  action  for  flooding  lands  is  local,  and  must  be  brought  within  the  juris- 
diction where  the  lands  lie. 

This  action  was  brought  in  the  Cook  county  Court  of  Com- 
mon Pleas,  to  j-ecover  damages  for  backwater,  resulting  from  a 
dam  erected  in  Will  county  for  the  purpose  of  feeding  the 
Illinois  and  Michigan  canal  with  the  water  of  Calumet  river. 
The  land  injured  is  alleged  to  be  in  Lake  county,  In- 
diana, *and  was  the  property  of  Mary  Eachus,  the  [*535] 
mother  of  this  plaintiff,  who  claims  damages  as  her 
heir  at  law. 

To  the  declaration  a  general  and  special  demurrer  to  each 
count  was  filed,  and  the  demurrer  sustained  in  the  court  be- 
low, and  from  that  decision  this  writ  of  error  is  brought. 
The  demurrers  were  heard  by  J.  M.  "Wilson,  Judge,  at  Sep- 
tember term,  1854. 

E.  W.  Teacey,  for  Plaintiff  in  Error. 
Cited:    1  Bradw.  452. 
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I.  N.  Arnold,  for  Defendants  in  Error. 

ScATES,  C.  J.  The  plaintiff  complains  in  case  for  flooding 
his  lands  in  Indiana,  in  the  lifetime  of  his  mother,  and  contin- 
uing the  name  since  her  decease  and  their  descent  to  him,  by 
tlicerection  of  a  dam  wyion  the  Calumet  river  to  his  damage 
^*2,5U0.  Objections  were  taken  by  demurrer,  which  was  sus- 
tained, to  the  right  to  sustain  an  action  in  Cook  county  and 
the  direction  of  a  summons  to  Will  cuunty,  where  defendants 
keep  the  otiice  of  canal  trustees,  and  to  the  right  to  maintain 
suit  in  Illinois  for  injuries  to  real  estate  in  Indiana. 

Without  discussing  the  former  objection,  we  are  clearly  of 
opinion  that  the  cause  of  action,  and  consequently  the  action 
itself,  is  of  the  class  denominated  local,  and  that  the  courts  of 
the  State,  within  whose  jurisdiction  the  lands  lie,  can  alone 
take  jurisdiction  of  it  at  the  connnon  law.  We  conceive  that 
there  can  be  no  distinction  in  this  i-espect,  whether  the  rem- 
edy be  in  trespass,  case,  or  ejectment.  And  so  it  has  been 
held  in  actions  of  debt  or  covenant  for  rent,  brought  against 
the  assignee  of  the  term,  where  the  liability  is  to  be  fixed  by 
showing  a  ])rivity  of  estate  ;  while  at  the  same  time  actions 
uf  debt  or  covenants  foi-  rent,  founded  on  privity  of  contract, 
are  transitory  (see  1  Bacon's  Ab.  Actions,  Local  and  Transi- 
tory, A.  79,  8(»);  and  so  is  debt  for  use  and  occuiation.  This 
is  a  well  settled  general  rule  at  the  common  law,  that 
every  action  founded  u})on  a  local  thing  shall  be  brought  in 
the  county  where  the  cause  of  action  arises,  for  there  it  can 
be  best  tried.  For  examples  in  many  cases  see  1  Comyn's 
Dig.  Action,  (N.  4)  (X.  5)  (N.  6)  pp.  251,  254. 

Thus  an  action  upon  the  case  for  a  nuisance  to  land  is  local. 
M\irren.  V.  Wchb,  1  Taunt.  R.  379;  CompcDiy  of  Mersey  <& 
Irwell  Kavi<jitti(»i  v.  DoiKjlass  et  al.^  1  East  R.  560. 

So  is  trespass  for  entering  a  house  in  Canada;  and  in  Dmd- 
son  V.  Matthews  ct  al.,  4  Ter^n  R.  500,  the  court  overruled 
Lord  Manstield's  dictum  to  the  contrary  in  Most t/n  y.  J^abrigas, 
1  Cowp.  R.  161,  and  that  M-ithout  any  allegation  or  averment 
that  there  were  no  courts  in  Canada  having  jurisdic- 
[*53r)]  tion  of  the  *matter.  Lord  Mansiield  had  cited  and 
aj)])r(>ved  in  that  case  several  cases  where  settlers' 
li<»uses  in  Xova  Scotia,  and  lishing  lints  on  the  coast  of  Labra- 
dor, liad  been  i  ml  led  down  by  order  of  the  Admirals  on  these 
station?),  for  which  damages  had  been  recovered  before  him. 
Eyre,  C  J.,  he  says,  had  overruled  a  similar  objection;  and 
so  he  di<l  upon  the  ground  that  the  rej^aration  here  was  ])er- 
sonal  and  for  daniagos,  and  otherwise  there  would  (or  might) 
be  a  failure  of  justice,  in  a  country  without  courts,  as  amongst 
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the  Esquimaux  Indians,  and  in  cases  where  the  defendant  does 
not  or  will  not  return  into  the  locality  a^ain,  where  he  mi_2:ht 
be  sued.  It  is  observable  that  in  Mostyri  v.  I'^ahrigas,  the 
cause  of  action,  false  imprisonment,  was  transitory — not  call- 
ing for  a  decision  upon  this  point — and  what  is  said  is  arguendo 
upon  an  objection  to  the  jurisdiction  in  England  for  false  im- 
prisonment, in  the  island  of  Minorca,  of  a  native,  by  the 
governor,  acting  as  such.  A  case  was  referred  to  in  argument 
between  Skinner  and  the  East  India  Company,  referred  by  the 
council  board  to  the  twelve  judges,  where  the  agents  of  the 
company  had  assaulted  his  person,  seized  his  warehouse  and 
carried  away  his  goods,  and  took  and  possessed  themselves  of 
the  island  of  Baretha,  which  he  had  purchased.  The  question 
propounded  was,  whether  Mr.  Skinner  could  have  full  relief 
in  any  ordinary  court  of  law?  The  jndges  answered  that  the 
courts  could  give  relief  for  taking  away  and  spoiling  his  ship, 
goods  and  papers,  and  assaulting  and  wounding  his  person, 
notwithstanding  these  were  done  beyond  the  seas.  But  that 
as  to  the  detaining  and  possessing  of  the  house  and  island,  he 
is  not  relievable  in  any  ordinary  court  of  justice. 

The  same  considerations  upon  which  Mostyn  v.  Fabrigas 
was  ruled,  namely,  that  the  satisfaction  was  in  damages,  and 
that  there  might  be  a  failure  of  justice,  were  urged  in  argu- 
ment in  Daulson  v,  Mattheios  et  al.,  in  support  of  the  juris- 
diction as  of  a  transitory  cause  of  action.  But  Lord  Kenyon 
said,  the  contrary  had  been  held  in  a  case  in  the  Common 
Pleas,  and  Justice  Buller  said  it  was  too  late  for  us  to  inquire, 
whether  it  were  wise  or  politic  to  make  a  distinction  between 
transitory  and  local  actions ;  it  is  sufficient  fur  the  courts  that 
the  law  has  settled  the  distinction,  and  that  an  action  quare 
clmisum  fregit  is  local.  See  also  Shelling  v.  Farmer,  1 
Strange  K.  Q4cQ. 

I  have  referred  more  at  length  to  these  cases,  because  Mos- 
tyn V.  Fabrigas  is  the  principal  case  which  supports  the  juri-s- 
diction ;  and  Daulson  v.  Mattheios  et  al.^  has  been  received 
as  fully  overruling  that  dictum,  and  settling  the  contrary  rule 
as  law.  See  notes  to  1  Smith  Lead.  Cas.  590,  18  Law  Lib., 
and  1  Brockenb.  R.  203,  Livingston  v.  Jefferson,  where 
Chief  Justice  Marshall  decided  that  the  Circuit  Court 
of  the  United  States  for  Virginia  *had  no  jurisdic-  [*537] 
tion  of  a  trespass  committed  upon  plaintiff  by  remov- 
ing him  from  the  Batture,  in  the  city  of  lS.Q,yj  Orleans, 
though  the  same  grounds,  of  a  recovery  of  damages  and  a  fail- 
ure of  justice,  were  urged  in  support  of  it.  Judge  Story, 
after  review  of  the  decisions,  sums  up  with  the  same  conclu- 
sion.    Story  Confl.  Laws,  Sec.  654. 
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In  Xew  York,  the  Supreme  Court  in  Waits  v.  Kinney,  23 
"Wend.  R.  484:,  and  the  Court  of  Errors  in  the  same  case,  0 
]Jill  R.  82,  in  a  case  very  like  this  before  us,  brought  in  ISTew 
York  city,  for  cutting  a  ditch,  and  so  injuring  a  water  power, 
and  disturbing  a  way  on  lands  in  Xew  Jersey,  the  same  want 
of  jurisdiction  was  affirmed ;  and  again  in  Graves  et  al.  v. 
JlofCean,  2  Denio  R.  639,  while  the  jurisdiction  of  a  justice 
of  the  i^eace  was  sustained  upon  a  statute. 

In  Jlimt  a?)d  Wifey.  Toicn  of  Poimial,  9  Vermont  R.  411, 
it  was  contended  that  an  action  for  injuries,  occasioned  by 
want  of  repairs  of  a  liighway,  was  local  to  the  place  of 
injury,  but  the  court  held  otherwise,  taking  a  distinction  be- 
tween injuries  occasioned  by  doing  certain  acts,  and  those  re- 
sulting iwnw  neglect  to  do ;  the  neglect  to  repair  is  not  local, 
so  far  as  civil  remedy  is  concerned.  The  sama  distinction  is 
atlverted  to  in  Titus  v.  Inhabitants  of  Frankfort,  15  Maine 
R.  98,  and  was  taken  in  Grimstone  v.  Mplineaux  et  al.^ 
Ilobart  R.  251.  The  case  in  Maine  sustained  the  jurisdiction 
upon  a  statute.  And  so  it  was  in  Sumner  v.  Finegan,  15 
Mass.  R.  280. 

In  Ohio  all  distinctions  between  local  and  transitory  actions, 
is  done  away  by  construction  of  their  statutes  ;  and  so  an 
action  for  rent,  against  the  assignee  of  the  term,  will  lie  out 
of  the  county  wliere  the  demised  premises  are  situate.  Genin 
V.  Grier,  10  Ohio  R.  209. 

It  cannot,  in  any  sense,  be  said  to  impair  or  weaken  this 
])rinciple  of  jurisdiction  in  courts  at  law,  by  showing  that 
courts  of  equity  will  exercise  jurisdiction  over  the  jpersons  of 
defendants,  within  their  jurisdiction,  by  attachment  to  compel 
the  execution  of  their  decrees  respecting  boundaries,  or  con- 
veyances, or  delivery  up  of  deeds  or  contracts,  concerning 
lands  in  foreign  countries,  where  the  bill  is  predicated  upon 
articles  of  agreement  between  the  parties,  or  are  for  the 
specitic  enforcement  or  cancellation  of  express  contracts. 
Penn  v.  Ltrd  Baltimore,  1  Yes.  Jr.  R.  444 ;  Anonymous,  1 
Salk.  R.  404,  S.  C.  hi  2  Yern.  494,  by  name  of  Toller  v. 
Carteret ;  Arglassex.  Miischamp,  1  \^ern.  R.  75  and  135; 
Tullock  V.  Hartley,  1  Younge  and  Colby  R.  114  (20  Eng.  Cli. 
R.  113) ;  Guerrant  v.  Fowler  et  al.,  1  Henning  and  Munf.  R. 
5;  Mitchell  v.  Bunch,  2  Paige  R.^606;  ^Vard  \\ 
[*538]  Arredondo  et  al.,  1  Hopkins  R.  213.  See  also  *  Aus- 
tin's Heirs  v.  Bodley,  4  Monroe  R.  434;  Williaim 
V.  Bunntt.  G  Monroe  R.  322. 

Tlu;re  are  many  other  cases  supported  by  other  distinctions, 
8up|)orting  the  jurisdiction  to  afford  relief  in  cases  incident- 
ally growing  out  of,  touching  or  concerning,  lands  and  things 
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Joca],  but  I  deem  it  unnecessary  to  pursue  them  further,  hav- 
ing discussed  those  most  applicable,  pointed,  and  bearing  the 
strongest  analogy  to  the  one  before  us. 

Whatever  delect  there  may  be  thought  to  be  in  the  admin- 
istration of  justice,  in  linding  a  wrong  without  a  remedy,  it  is 
a  case  for  legislative,  and  not  judicial,  correction  and  amend- 
ment. 

Whatever  may  be  the  effect  of  our  statute,  in  destroying 
the  distinction  of  local  and  transitory  actions,  which  we  do 
not  construe  in  this  case,  we  think  causes  arising  extra-terri- 
torially,  and  of  a  local  character  at  the  common  law,  wei'e 
not  within  the  view  of  the  legislature  in  passing  this  act. 

Judgment  affirmed. 


James  M.  Wiley  et  al.,  Plaintiffs  in  Error,  v.  Jacob 
Platter,  Defendant  in  Error. 

Error  to  Marshall. 

Chancery  practice — Continuance. — A  court  may  refuse  the  contin- 
uance ot  a  chancery  cause  where  it  appears  there  is  a  want  of  diligence  in 
the  party  asking  the  continuance. 

A  party  cannot  obtain  a  continuance,  where  the  original  case  is  ripe  for 
hearing,  by  filing  a  cross-bill,  and  having  the  same  answered,  without  show- 
ing sufficient  cause  for  delay. 

Award — When  and  now  set  aside. — If  an  award  is  obtained  by  fraud, 
or  is,  for  any  cause,  vicious,  it  may  be  set  aside  upon  application  in  the 
original  suit  Avithout  recourse  to  chancery. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
This  cause  was  heard  before  Leland,  Judge,  at  October 
term,  1853,  of  the  Marshall  Circuit  Court. 

Manning  and  Meeeiman,  for  Plaintiffs  in  Error. 

]*^.  H.  PuEPLE,  for  Defendant  in  Error. 

Skinnee,  J.  In  1845,  Platter  filed  his  bill  in  equity 
against  James  and  John  Wiley,  for  a  specific  performance  of 
a  contract  of  sale  of  real  estate  by  the  Wileys  to  Platter.  In 
1846  the  cause  was  at  issue,  and  in  1848  it  was  by  agreement 
of  the  parties  referred  to  arbitrators,  with  a  stipula- 
tion that  the  award  *should  be  made  a  rule  of  [*539] 
court.     In  1849  an  award  was  made  and  filed  in  the 

Cited:  Award,  when  reviewable,  72  111.  160. 
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cause  awarding  a  specific  performance  of  tlie  contract  in  the 
bill  a]ley:ed  ;  and  tliercui)on  the  defendants  moved  the  conrt 
to  vacate  and  set  side  the  award.  In  1851  the  complainant 
liled  in  tlie  cau.«e  a  sii]>plemental  hill,  making  one  Brooks,  a 
]>iu-chaser  jf><';<c7c;j^6'  h'tc  from  the  defendants,  a  party;  which 
bill  was  answered  and  issue  joined  thereon  ;  and  in  1853  the 
complainant  dismissed  the  supplemental  bill.  In  the  mean- 
time the  proofs  had  been  taken,  and  the  cause  stood  for  hear- 
ing. At  the  sjime  term  of  the  court  at  which  the  supple- 
mental bill  was  dismissed,  the  defendants,  upon  affidavits 
tiled,  moved  for  a  continuance  of  the  cause,  upon  the 
ground  that  the  comi)lainant,  in  August,  1850,  in  his 
examination  as  a  witness  upon  a  trial  of  an  indictment 
atjainst  the  defendants  on  the  charge  of  for2:ing  certain 
])romissorj  notes,  had  stated  that  certain  notes  shown  him, 
and  jnirjiorting  to  have  been  executed  by  him  to  the 
defendants,  and  which  notes  it  was  alleged  the  arbitrators 
found  had  been  ]^aid,  were  not  paid;  and  that  they  could 
prove  this  admission  by  different  persons  who  heard  the 
same.  It  also  sufficiently  appeared  that,  upon  this  examina- 
tiun,  the  complainant  insisted  that  he  had  paid  the  defendants 
for  the  real  estate  sold  by  them  to  him,  and  of  Avhich  sale  a 
Kjiecific  i^erformance  is  sought  by  the  bill,  and  that  the  notes 
shown  him  wei'e  forgeries.  The  court  refused  the  con- 
tinuance, and  the  defendants  thereu]:on  filed  a  cross-bill,  set- 
ting up  substantially  the  same  matters  of  defence  as  contained 
in  their  answers  to  the  original  bill  and  their  motion  to  set 
aside  the  award,  and  alleging  as  excuse  for  not  before  filing 
the  cross-bill,  that  they  were'advised  that  they  could  test  the 
validity  of  the  award  under  the  6up])lemental  bill,  and  that 
they  were  in-evented  from  doing  so  by  the  dismissal  of  the 
Nime.  The  c«»mp]ainant  answered  the  cross-bill,  and  the 
defendants  again  moved  for  a  continuance,  for  the  same 
reasons  uju.n  which  their  ])revious  motion  was  based,  and  for 
time  to  take  ])roofs  under  the  cross-bill.  The  court  refused 
the  eontimiance,  heard  the  cause,  and  rendered  a  decree  in 
]>ursuance  of  the  award. 

The  original  suit  had  been  pending  since  1845,  had  been 
at  i6.sue  since  1840,  and  no  step  had  been  taken  to  bring  on  the 
liearing  from  the  time  of  filing  the  award,  in  February,  1849, 
until  ( )ctober,  IS.-):?.  Even  admitting  that  in  a  chancery  suit 
a  refu^al  t<.  grant  a  continuance  at  a  subsequent  term  after  is- 
HiC  joined  can  be  assigned  for  error,  yet  the  court,  for  want 
of  ddigence,  ].ro|.erly  refused  a  continuance.  J^eece  v.  Darly, 
4  beam.  15U.     The  fact  sought   to   be   established  had  been 
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known  to  tlie  defendants  since  1850,  without  any 
ettort  to  obtain  *proof  of  it;  and  this  delay  is  not  ["540] 
accounted  for,  nor  in  any  w^ay  excused.  The  com- 
plainant had  a  right  to  dismiss  his  supplemental  bill,  probably 
improvidently  hied,  and  we  cannot  see  how  by  any  possibil- 
ity the  defendants  could  be  prejudiced  by  such  dismissal. 
'Nor  had  the  defendants  a  right  to  a  continuance  u]3on  filing 
tlieir  cross-bill  and  the  filing  of  answer  thereto.  It  is  evident 
that  the  cross-bill  was  interposed  by  defendants  for  delay,  and 
to  accomplish  what  they  had  failed  to  do  by  their  previous 
motion  for  a  continuance.  The  cross-bill  does  not  make  a  case 
entitling  the  defendants  to  affirmative  relief,  but  substantially 
strikes  at  the  award  and  seeks  to  avoid  and  set  it  aside.  If 
the  award  was  obtained  by  fraud,  or  was  for  any  cause  vi- 
cious, it  was  competent  for  the  court  upon  application  in  the 
original  suit  and  proof,  to  vacate  and  set  it  asi^e.  But  the 
defendants,  on  filing  a  cross-bill  at  this  stage,  could  not  delay 
the  hearing  of  the  original  cause  without  at  least  showing 
some  sufficient  excuse  for  the  delay.  The  proper  time  for 
filing  a  cross-bill,  when  it  is  necessary,  is  at  the  time  of  an- 
swering the  original,  and  before  issue  joined.  At  this  stage  a 
defendant  has  a  right  to  file  his  cross-bill  and  to  a  stay  of  pro- 
ceedings under  the  original  bill,  until  both  can  be  heard  to- 
gether. And  a  defendant  may  at  any  time  file  his  cross-bill 
and  go  to  a  hearing,  without  delay,  to  the  complainant,  upon 
bill  and  answer,  but  he  cannot,  after  unnecessary  delay  and 
when  the  original  cause  is  ready  for  hearing,  by  interi^osing 
a  cross-bill,  postpone  the  hearing  of  the  original  cause.  We 
are  now  speaking  of  the  rights  of  a  defendant;  for  the  court 
may,  under  special  circumstances,  and  for  the  pur|30se  of 
finally  settling  the  rights  of  all  parties  arising  out  of  the  mat- 
ters of  the  original  suit,  at  any  time  before  final  decree, 
allow  or  even  direct,  a  cross-bill  to  be  filed,  and  continue  the 
original  suit  for  issue  and  proofs  under  the  cross-bill.  2  Bar- 
bour's Chy.  Prac.  129,    130;  Story's  Eq.  PI.  Sees.    395,396; 

1  Smith's  Chy.  Prac.  460,  Chap.  1 ;  3  Daniell's  Chy.  Prac. 
1744,  1745  ;  Hoffman's  Chy.  Prac.  352,  353  ;  'White  v.  Buloid, 

2  Paige  Chy.  R.  164 ;  Gouvemeur  v.  Elmendorfe,  4  John. 
Chy.  P.  357;  Fields.  Schieffelin,1  ibid.  250  ;  Cartviright  v. 
Clar'k,  4  Metcalf  104. 

For  the  reasons  here  given,  the  decree  of  the  Circuit  Court 
is  affirmed. 

Decree  affirmed 
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[*541]  *The  Central  Military  Tract  Eailroad 
Co-MPANY,  Appellant,  v.  A.  Eockafellow, 
Appellee. 

Appeal  from  Bureau. 

RAII.nOAD     COAfPANIES LlABII.TTY     FOR      PERSONS      A^TD      PROPERTY 

TUAXSPOKTF.D     AXD    FOR    PERSONS    AND    PKOPiiRTY    ON   TRACK. — The   law 

makes  a  distinction  in  tl;e  liability  of  riiilroacl  carriers,  between  injuries  to 
iKTsons  and  property  transported,  and  injuries  to  persons  and  property  com- 
infr  upon  a  railroad  track,  without  the  intervention  of  the  company. 

Railroads  are  not  common  highways  in  the  sense  of  public  wagon  roads. 

In  passing  public  highways  and  streams,  where  others  have  common 
rights,  raihviiy  companies  must  exercise  the  same  care,  and  their  liability 
will  correspond  with  that  of  all  others  passing  and  doing  business  on  them. 

Action'  for  kim.ing  animal  on  track — Charge. — In  an  action  against 
a  railway  company  for  killing  an  animal,  it  is  erroneous  to  charge  the  jury, 
that  if  the  animal  was  running  at  large,  and  Avent  upon  the  road  wherfe  the 
same  was  unfenced.  that  it  was  lawfully  there,  and  if  killed  by  any  want  of 
ordinary  care  and  diligence,  then  the  railroad  company  is  liable  for  the  de- 
struction; or  that  if  said  animal  was  killed,  because  the  engineer  in  charge 
of  the  train  was  not  keeping  a  proper  look  oiat  in  advance  of  the  engine, 
witliout  regard  to  his  other  duties,  then  it  was  such  negligence  as  would 
niaki-  the  company  liable. 

A  niiiroad  company  has  a  right  to  run  its  cars  upon  its  track,  without 
ol)struction.  and  an  animal  ha.s  no  right  upon  the  track  without  consent  of 
the  company;  and  if  suifered  to  stay  there,  it  is  at  the  risk  of  the  owner  of 
th  ^  animal. 

Nkolioknce. — .\n  "allegation  of  negligence  in  the  management  of  the 
train,  is  not  supported  by  proof  that  too  heavy  a  train  was  fastened  to  the 
locomotive. 

CoMPKTKNCT  OF  WITNESS — Reltgious  BELIEF. — A  person  who  has  no  re- 
ligious i»elief,  who  does  not  acknowledge  a  Supreme  Being,  and  who  does 
n  )t  feel  himself  accoiintablc  to  any  moral  punishment  here  or  hereafter,  but 
who  acknowledges  his  amenability  to  the  criminal  law,  if  he  forswears  him- 
self, cannot  become  a  witness. 

The  unbelief  of  such  a  person  is  best  established  by  the  testimony  of 
otliers;  though  he  may  be  permitted  to  explain  any  change  of  belief,  and 
leave  the  court  to  determine  as  to  his  competency. 


Cited:  Railway  defined  as  a  public  highway,  68  III.  529.  Negligence, 
principle  of,  20  111.  489.  Liability  for  injury  to  stock,  39  III.  192;  42  111. 
4.'.!.  Negligence  in  e(|uipment  of  train,  when  not  in  issue,  60  111.  580. 
Krr. -neons  chiirge  as  to  liability,  88  111.  554.  Slight  and  gross  negligence, 
10.5  III.  .523. 

Ovkriu-i.kd:  Liability  for  injury  to  stock,  46  III.  498;  11  Bradw.  474. 

linilrondH— Injuries  to  stock— Feucuig  tracks.  See  The  Great  Western 
It.  K.  (  ().  r.  rhonipson,  ante,  p.  131,  iiofe. 

The  d( Katrine  of  the  above  CiLse  of  The  Central  Military  Tract  Railroad  Co. 
r.  lt<K'kafellow,  to  th(!  effect  "that  a  railroiid  company  is  not  liable  for  the 
want  of  nrdiiiary  c.ire  and  diligfmce  in  running  its  trai'n,  wherebv  stock  upon 
tiie  road  is  killed,  but  only  for  wanton,  willful  or  gross  negligonce,"  has 
been  overruled.  I.  0.  R.  R.  Co.  r.  .Middlc-iworth,  40  ill.  494,^498. 
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This  was  an  action  on  the  case.  The  declaration  alleges 
that  plaintiff  was  possessed  of  an  ox  of  the  value  of  $100, 
which  ox  was  then  and  there  lawfully  running  at  large,  and 
the  defendant  was  then  and  there  possessed  of  a  certain  rail- 
road, which  was  uninclosed,  and  of  a  steam  engine  and  train 
of  cars  then  running  on  said  road,  and  the  defendant  so  care- 
lessly, negligently,  unskillfully  and  improperly  drove,  governed 
and  directed  said  engine  and  cars  that,  by  the  carelessness,  neg- 
ligence, unskillfulness  and  improper  conduct  of  the  defendant, 
by  its  servants,  the  said  engine  was  driven  upon  the  ox  of  the 
plaintiff,  and  injured  him  so  that  he  was  rendered  perfectly 
worthless. 

Plea,  general  issue,  and  a  special  plea  that  the  said  ox  at  the 
time  when,  &c.,  was,  by  and  through  the  fault,  negligence  and 
carelessness  of  the  plaintiff,  running  at  large  in  the  vicinity  of 
and  upon  the  defendant's  railroad,  the  plaintiff"  then  and  there 
knowing  and  suffering  the  said  ox  to  run  at  large  and  upon 
the  said  railroad,  and  in  consequence  of  said  carelessness,  fault 
and  negligence  of  the  plaintiff',  the  said  ox  was  injured, 

*The  case  was  tried  by  a  jury  and  a  verdict  for  the  [*542] 
plaintiff"  for  $50,  and  judgment  thereon. 

The  bill  of  exceptions  shows  that  on  the  trial  the  plaintiff 
showed,  by  deposition  of  William  Fox,  as  follows  :  I  know  he 
had  an  ox  killed  about  the  middle  of  April,  A.  D.  1855.  I 
suppose  it  was  between  six  and  seven  in  the  evening.  The  ox 
was  killed  by  a  freight  train  about  a  quarter  of  a  mile  from  the 
depot  at  Arlington ;  when  I  first  saw  the  train,  it  was  about 
three  or  four  hundred  yards  from  where  it  first  caught  the  ox; 
when  it  caught  the  ox  on  the  cow  catcher,  it  shoved  it  along 
some  seventy-five  yards;  when  plaintiff"  and  I  fi'rst  came  up  to 
the  bank,  the  engineer  was  just  in  the  act  of  knocking  the  ox 
in  the  head;  the  engineer  looked  up  and  said,  is  this  your  ox? 
plaintiff  said,  yes  sir;  then  the  engineer  said,  "you  ought  to 
have  another  one  and  go  to  hell ; "  then  words  passed  between 
them  which  I  do  not  recollect;  they  were  pretty  sharp 
words;  by  this  time  the  conductor  came  up  and  told  plaintiff 
he  should  be  paid  for  the  ox;  by  that  time  they  had  the  ox 
knocked  in  the  head;  they  rolled  him  off  the  bank  and  went 
ahead.  The  ox  was  not  on  the  railroad  track  when  I  first  saw 
the  train  coming;  I  did  not  see  the  ox  on  the  track  until  the 
time  it  struck  him;  do  not  know  whether  the  ox  was  on  the 
track  or  not  when  I  first  saw  the  cars,  I  was  about  a  quarter  of 
a  mile  off';  do  not  think  I  could  have  seen  the  ox  if  he  had 
been  on  the  track  when  I  first  saw  the  cars.  Where  the  cattle 
cross  the  track,  it  was  right  at  the  mouth  of  a  cut,  and  in 
lower  Efroiiiid  than  where  I  stood;  so  I  think  that  on  the  cars 


i42  OTTAWA. 

The  Central  Military  Tract  R.  R.  Co.  v.  Rockafellow. 


they  had  a  better  opportunitj  than  I  had.  The  ox  rim  along 
the  raih-oad  before  the  cars  struck  him  seventy-two  steps;  I 
knew  by  the  tracks;  the  railroad  track  was  mnddy;  mud  was 
bix  to  ten  inches  deep;  I  was  not  acquainted  with  the  engineer 
or  conductor  on  that  train;  I  had  seen  them  before;  the  con- 
ductor usually  run  the  freight  train;  the  engineer  the  freight 
and  passenger  both;  I  heard  the  train  whistle  when  it  was 
ahout  two  hundred  stejis  from  where  it  struck  the  ox;  the  ox 
was  worth  $55  or  8t)0  when  killed.  The  ox  was  about  nine 
years  old;  at  the  time  plaintiff  and  the  engineer  were  jawing, 
if  my  memory  serves  me  right,  the  engineer  stood  in  motion 
to  throw  his  axe;  plaintiff  said,  "if  I  had  my  gun  I'd  shoot 
you ; ''  didn't  see  the  ox  at  all  from  the  time  I  first  saw  the 
train  until  the  train  stopped;  plaintifl"  suiiered  the  ox  to  run 
at  large  on  the  jirairie  in  the  vicinity  of  the  railroad;  it  did 
Dot  go  on  the  railroad  only  as  it  crossed,  as  I  know  of;  the 
railroad  was  not  fenced — nothing  to  hinder  him  from  going 
on  it  where  he  pleased. 

Plaintiff  then  called  John  Briney  as  a  witness,  who 
[*543]  testified  *as  follows :  Somewhere  about  the  middle  of 
Ajiril,  1855,  I  was  going  to  the  stable  ;  saw  the  loco- 
motive coming  ;  saw  it  stop  still  ;  I  did  not  hear  a  whistle  ; 
went  down  there  and  found  that  they  had  run  over  plaintiff's 
«>x  ;  the  ox  had  one  horn  off  and  was  otherwise  so  badly 
bruised,  he  could  not  rise ;  the  ox  had  gone  along  the  track 
from  the  ])oint  where  he  came  on  the  road  ahead  of  the  cars 
about  se\enty  yards ;  he  came  on  the  track  at  a  place  where 
cattle  and  men  were  in  the  habit  of  crossing  the  railroad  track ; 
it  was  on  plaintiff's  land  ;  it  was  between  two  cuts,  through 
which  railroad  run  ;  the  train  M'as  running  eastward;  when  I 
lii'.-t  saw  the  cars  they  were  about  one  hundred  yards  from  the 
l)Iace  wliere  the  ox  was  killed.  It  was  late  in  the  afternoon, 
Imt  I  should  think  before  sun  doM^n ;  it  was  rainy  and  foggy  ; 
I  was  about  one-fourth  of  a  miie  off ;  I  could  have  seen  a  man 
standing  on  the  top  of  the  cars  when  I  first  saw  them  ;  place 
whi're  ox  was  killed  was  about  half  a  mile  from  Arlington, 
east ;  the  roud  was  on  a  stiaight  course  from  Arlington  ;  1  saw 
tlie  tracks  (»f  the  ox  where  he  had  j^assed  along  on  the  centre 
of  the  railroad  track  ;  I  tracked  him  back  li'om  the  place,. 
where  lie  was  killed,  to  where  he  came  on;  it  was  nniddy  ;  i 
knew  the  ox;  drove  him  a  good  deal;  he  was  worth  about 
$»)U;  we  had  worked  him  during  the  winter  and  the  day  befoi-e 
ho  was  killed  ;  the  cattle  liad  been  running  on  the  prairie  and 
were  g«ting  home  when  (his  ox  was  killed;  the  place  where 
the  ox  ciinie  on  the  road  was  where  men  and  stock  usually 
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crossed  ;  I  think  it  is  down  grade,  from  east  to  west,  wliere  ox 
was  killed. 

Cross  examined.  The  cattle  were  crossing;  they  all  had 
crossed  but  this  ox;  he  went  np  the  track;  the  cattle  were 
running  at  large  ;  might  have  run  on  the  railroad  track  if 
the_y  liked  ;  think  the  wind  came  from  the  east ;  people  trav- 
eled on  a  track  that  run  north  from  the  place  where  the  ox 
came  on  the  railroad  track  ;  crossed  the  railroad  track  at  that 
place  ;  I  don't  know  anything  about  a  laid  out  road  ;  I  did  not 
mean  that  the  railroad  track  where  the  ox  was,  was  Rock^i fel- 
low's land ;  it  was  his  before  the  railroad  was  built ;  where 
the  ox  was  killed  the  railroad  occupied  it  one  hundred  feet 
wide. 

Direct  resumed.  Plaintiff  lived  about  fifty  rods  north  from 
Avhere  the  ox  was  killed ;  the  track  that  was  traveled  was 
fenced  on  one  side  of  Waigh's  fence. 

Plaintiff  then  called  Benjamin  Parks,  who  testified  as  fol- 
lows : 

I  have  never  traveled  across  the  railroad  at  the  place  where 
the  ox  was  killed  ;  there  is  a  track  that  is  traveled  somewhere 
there  ;  I  have  never  been  enough  along  there  to  tell  much  about 
the  travel ;  I  saw  a  place  somewhere  there  where  there  were 
tracks  across  the  railroad  of  men  and  horses — I  think  wagons, 
but  am  not  positive  ;  my  son-in  law  has  been  in  the 
habit  of  *crossing  repeatedly  with  his  wagon  and  his  [*544] 
sled  somewhere  there,  and  must  have  crossed  there. 

Here  the  plaintiff  rested  his  case. 

The  defendant,  to  maintain  the  issue  on  its  part,  called  Ira 
Aldrich.  The  plaintiff"  objected  to  his  being  sworn  on  ac- 
count of  his  want  of  religious  belief  ;  said  witness  was  then 
sworn  on  his  voi?'  dire,  and  examined  by  the  plaintiff,  and  tes- 
tified as  follows : 

1  don't  believe  in  the  existence  of  a  God,  particularly ;  can't 
say  whether  I  believe  it  or  not ;  I  have  no  belief  either  one 
way  or  the  other  ;  there  may  be  a  God  and  there  may  not  ; 
never  made  up  my  mind  on  that  subject ;  I  don't  believe  there 
is  a  God  who  punishes  for  perjury,  either  in  this  world  or 
any  other;  I  don't  believe  anything  about  it;  it  may  be  and 
it  may  not ;  I  have  no  opinion  about  it. 

Examined  by  defendant.  I  am  certain  that  there  is  an  ob- 
ligation on  my  part  to  tell  the  truth  when  sworn ;  I  am  not 
certain  that  there  is  a  Supreme  Being  who  rewards  and  pun- 
ishes men  ;  I  am  not  satisfied  that  it  is  so,  and  I  am  not  cer- 
tain that  it  is  not  so ;  I  have  no  belief  one  way  or  the  other. 

Examined  by  the  court.  I  believe  I  should  be  responsible 
to  the  civil  law  if  I  should  testify  falsely;  and,  further,  that 

565 


44  OTTAWA. 

The  Central  Military  Tract  R.  R.  Co.  v.  Rockafellow. 


I  AunM  be  ]iiniislied  by  losing  the  esteem  of  mv  fellow  men  ; 
I  (lun't  know-that  I  aiii  bonnd  in  conscience,  for  I  can't  say 
what  conscience  is,  miless  it  is  jiulgnient ;  I  don't  believe  that 
there  is  a  Siiiu-eme  Being  who  will  reward  and  punish  men  ; 
1  do  not  believe  that  it  is  so,  and  do  not  say  that  I  disbelieve 
it;  I  liave  no  belief  about  it. 

Examined  by  defendant.  I  only  say  I  am  not  certain  one 
wav  or  the  <.»ther ;  I  have  no  cej-tainty  that  I  may  not  be  pun- 
ished for  ]-crjnry,  and  no  certainty  that  I  may  be  ;  I  feel  ob- 
ligated to  tell  tb'e  truth  aside  from  the  actions  of  the  civil  law, 
and  aside  from  what  others  may  think  of  me. 

The  court  thereupon  refused  to  permit  said  witness  to  be 
sworn  or  to  testify. 

The  defendant  "then  called  James  Wangh,  who  testified  as 
follows: 

I  have  seen  the  ox  that  was  killed  ;  have  seen  him  work ; 
the  ox  looked  ]  retty  hard  ;  he  was  a  raw-boned  ox  and  might 
be  fatter  than  he  looked  to  be  ;  I  think  that  ox  worth  ^3U  at 
least;  Rockafellow's  cattle  run  at  large;  we  had  a  fence  on 
one  side  of  the  railroad  at  my  father's  farm  ;  there  is  no  fence 
north  of  the  railroad  ;  plaintilf's  cattle  could  run  on  the  rail- 
road ;  I  don't  know  of  any  road  crossing  the  railroad  where 
the  ox  came  on  to  the  track ;  the  railroad  pnt  in  a  crossing 
for  plaintiff  about  eighty  rods  east  of  where  the 
[*545]  ox  came  on  the  road;  don't  think  there  *was  then  any 
tra\eled  track  crossing  the  railroad  where  the  ox 
came  on  the  track. 

Cross-examined.  There  was  a  traveled  track  crossing  the 
line  of  the  railroad  there,  running  from  the  plank  road  north, 
across  the  railroad,  and  jiast  defendant's  house,  before  the  rail- 
road was  built.  There  was  no  crossing  put  in  across  the  rail- 
road there  after  the  road  was  built;  there  was  a  place  where 
llicy  could  cross  eighty  rods  further  up  cast,  Mdien  it  was  not 
very  muddy  ;  they  thei'e  crossed  under  an  aqueduct;  a  bridge 
was  made  by  public  officers  not  far  from  this  cut;  it  was  made 
l)cfore  the  railroad  was  built;  the  track  leads  north  from  the 
pl;mk  road  ;  there  used  to  be  a  great  deal  of  travel  on  that  line 
l»cft)re  the  railroad  was  built.  I  saw  the  ox  after  he  was  killed; 
liave  seen  all  of  plaintiff's  cattle  ;  when  1  saw  the  ox  dead  I 
knew  whieh  (»ne  it  was;  if  the  ox  had  been  in  right  good  order 
f(»r  be(;f,  I  think  he  would  have  weighed  over  one  thousand 
pounds.  There  were  two  bridges  built  by  the  public  oflicers 
<»n  wliat  I  understand  to  be  the  laid  out  toMnship  road,  be- 
tween the  railr(»ad  somewhere  near  where  the  old  traveled 
track  sj)oken  of  used  to  run  ;  they  were  nearly  on  the  same 
b'round ;  the  new  road  was  short,  and  the  ti-aveled  track  dif- 
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fered  from  it  bj  making  a  few  meanders  on  aeconnt  of  the 
ground  ;  they  frequently  run  into  each  other  ;  my  father  has 
a  fence  on  the  north  side  of  the  railroad,  and  also  one  which 
runs  north  and  south,  which  comes  south  to  railroad ;  the 
cut  where  the  ox  came  on  to  the  road. 

The  laid  out  road  which  crossed  the  line  of  the  railroad,  and 
the  old  traveled  track,  both  crossed  the  line  of  the  railroad  on 
-that  cut ;  the  railroad  company  made  a  crossing  for  plaintiff, 
but  they  did  not  make  it  till  after  the  ox  was  killed. 

Direct  resumed.  Can't  say  that  the  track  which  was  traveled 
before  railroad  was  built,  crossed  the  line  of  the  railroad  at 
the  precise  jioint  where  the  ox  came  on  the  track ;  the  bridges 
I  understood  to  be  on  the  laid  out  township  road  ;  this  town- 
ship road,  as  I  understand  it,  varies  from  the  old  traveled 
track,  though  sometimes  one  runs  into  the  other,  sometimes 
not ;  I  don't  recollect  about  the  old  traveled  track  at  the  point 
where  it  crossed  the  railroad ;  the  old  traveled  track  used  to 
run  through  where  our  field  is  before  it  was  broken  up ;  after 
our  field  was  fenced,  it  crossed  the  line  of  the  railroad  not  far 
from  the  line  of  our  field. 

l^elson  Knapp  was  then  called  by  defendant,  and  testified  as 
follows  :  I  was  on  the  locomotive  when  the  plaintiff's  ox  was 
killed  ;  it  was  about  the  middle  of  April  last,  about  5  o'clock 
P.  M.,  about  half  a  mile  east  of  Arlington ;  it  was  raining 
hard  ;  it  was  not  dark  ;  should  think  it  was  about  sun- 
down ;  it  was  a  *freight  train  going  east;  we  had  [*546] 
stopped  at  Arlington  to  wood  and  water ;  I  don't 
recollect  whether  the  window  was  open  or  shut ;  we  some- 
times close  it  when  it  rains  hard.  I  saw  some  cattle  cross  the 
track.  They  all  crossed  the  track  except  this  one ;  he  went 
down  the  track  into  a  cut;  then  we  hit  him.  The  engine  was 
]"eversed,  and  everything  done  to  save  the  ox.  The  train 
might  have  been  forty  rods  off  from  the  ox  when  he  first  came 
upon  the  track.  The  other  cattle  went  across,  and  I  thought 
he  was  going  across,  but  he  turned  down  on  the  track. 
He  came  up  the  bank,  and  appeared  to  be  going  across; 
he  had  got  through  the  first  cut  when  I  discovered  him ; 
we  were  going  not  faster  than  five  or  six  miles  an  hour. 
I  think  it  is  down  grade  going  east,  but  I  don't  know, 
it  seemed  so  to  me.  I  did  all  I  could  to  save  the  ox,  re- 
versed the  engine  and  put  on  steam.  It  was  a  heavy  train 
and  the  track  was  wet ;  I  could  not  stop  it.  The  engine  was 
reversed  and  the  train  could  not  be  stopped ;  I  can't  recollect 
whether  the  brakes  were  whistled  down  or  not,  think  they 
were ;  it  was  customary  always  to  do  so  in  such  cases  ;  nothing 
could  be  done  to  stop  the  train.     The  ox  was  struck  some  six 
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or  eiirlit  rods  from  where  it  was  when  I  first  saw  it ;  the  train 
hail  nearly  stopi)ed  ;  I  think  if  there  |iad  heen  two  or  three 
rods  more  we  could  have  saved  it;  don't  thhik  we  were  going 
more  than  lialf  a  mile  an  hour  when  we  hit  him,  he  was 
then  on  the  track  hetween  the  rails;  the  ox  was  walking  all 
the  way,  did  not  run  a  step ;  I  thought  it  was  a  poor  ox ;  I 
thought  it  it  had  any  life  at  all  it  could  have  got  out  of  the  way 
of  that  train  ;  the  ox  was  very  poor,  he  staggered,  seemed  to  be 
very  weak  before  lie  was  hit.  If  the  whistle  did  blow  it  was 
for  the  ])urpose  of  closing  down  the  brakes. 

Cross-examined.  "Was  on  board  the  locomotive;  was  en- 
gineer; was  in  the  employ  of  the  Central  Military  Tract  Eail- 
i-oad  (/ompany  ;  can't  tell  whether  the  track  was  tilled  up  even 
with  the  ties  at  that  time.  The  ox  gotnnder  thecow  catcher; 
this  was  because  the  pih^t  was  too  short.  If  there  had  been  a 
long  pilot  it  would  lia\'e  thrown  him  off  any  how ;  wdien  I 
lirst  saw  the  cattle,  I  had  just  got  through  the  cut;  sometinoes 
we  whistled  to  scare  cattle  off  the  track,  but  first  we  whistled 
the  l)r;d<es  down  ;  I  can't  tell  whether  we  whistled  to  scare 
the  cattle  or  not,  or  whether  I  sounded  the  whistle  or  not.  I 
did  not  see  the  cattle  sooner  on  account  of  running  in  the  cut. 
I  tried  to  sto])  the  train  at  once;  i  don't  know  whether  the 
brakes  were  wound  down  or  not.  I  can't  tell  how  long  it 
would  take  to  stoji  the  train  on  such  a  wet  and  clayey  track ; 
the  wheels  of  the  locomotive  did  not  hold  any.  I  don't  re- 
member whether  I  looked  down  the  track  ahead  of  the  en- 
fine  coming  through  the  cut;  I  don't  remember  that 
swore  before  the  justice  thati  wasbut^five  or  eight 
rods  off  when  I  first  saw  the  ox;  don't  recollect  of 
paying  before  the  justice  that  it  was  cold  and  raining,  and 
I  did  not  l(H»k  aliead  of  the  train  down  the  track;  I  tried  to 
tell  the  truth  before  the  justice;  I  do  not  say  I  did  not  swear 
before  the  justice. 

There  was  a  full  complement  of  men  on  the  train,  but  I 
don't  know  whether  they  did  their  duty  or  not.  It  was  m}'' 
bu.-incss  to  keei)  look  out  ahead  ;  before  I  got  near  the  cattle 
they  were  all  otf  the  track  but  tliisone  ;  they  were  crossing  the 
track  when  I  saw  them  ;  some  liad  crossed, some  were  crossing, 
ami  some  were  not  yet  on  the  track ;  can't  say  how  far  off. 
The  engine  was  one  of  the  heaviest  on  the  road  ;  it  was  a 
lieavy  train  ;  don't  recollect  how  many  cai-s  there  were  ;  thirty, 
and  I  crhaps  not  so  many.  As  goon  as  I  saw  the  ox  turn  down 
the  track.  I  reversed  the  engine;  I  can  not  tell  what  made  the 
ox  turn  down  the  track;  1  don't  think  it  was  because  he  ^vas 
aliaid  of  the  engine;  don't  think  it  would  take  one-fonrth  of  a 
mile  to  Btop  tlie  train  ;  don't  know  where  the  train  was  made 
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up ;  don't  know  wlietlier  the  cars  were  loaded,  tliej  nsually 
were  at  that  season  of  the  year ;  don't  think  it  safe  to  run  so 
large  a  train  that  it  could  not  be  stopped  in  one-fourth  of  a 
mile  ;  think  I  could  have  stopped  this  train  in  a  quarter  of  a 
mile  with  a  dry  track  and  a  proper  train,  and  all  things  in  rea- 
sonable good  order.  A  train  can  be  sto]:»ped  in  its  own  length, 
with  a  train  such  as  I  ought  to  have  to  be  safe.  A  dry  track 
and  every  thing  right,  I  think  a  train  could  be  stopped  in 
twenty  rods,  perhaps  ;  don't  know  exactly  how  far  it  was  from 
the  place  where  the  ox  came  on  the  track  to  where  he  was  hit. 
The  train  was  heavier  than  the  engine  coukl  manage  ;  it  was  a 
very  heavy  train,  too  heavy  to  be  safe  ;  the  train  was  on  the 
Central  Military  Tract  Kailroad. 

Direct  resumed.  A  train  cannot  be  handled  any  way  when 
the  track  is  in  such  a  state  ;  I  don't  know  that  -I  was  in  the  em- 
ploy of  the  Central  Military  Tract  Railroad  Comjmny  ;  don't 
know  whether  the  railroad  was  owned  by  that  company  or  the 
Chicago,  Burlington  and  Quincy  Railroad  Company.  I  have 
seen  cars  marked  in  that  name  on  the  road,  and  I  have  run  un- 
der the  same  employment  on  the  Peoria  and  Oquawka  Road. 
I  was  employed  by  a  man  by  the  name  of  Frink  ;  he  did  not 
tell  me  for  what  company,  but  I  was  to  run  an  engine  on  this 
road  ;  don't  know  in  whose  employ  Frink  was. 

Cross-examination  resumed.  I  understood  the  Central  Mili- 
tary Tract  Railroad  to  run  from  Mendota  to  Galesburgh ;  it 
was  on  that  road  the  ox  was  killed.  If  any  one  liad  asked  me 
then  in  whose  employ  I  was,  I  should  have  answered,  in  the 
employ  of  the  Central  Military  Tract  Railroad  Company. 

The  defendant  then  called  Samuel  Huffstodt,  who 
testilied  as  *follows :  I  was  fireman  on  the  engine  [*548] 
when  plaintiff's  ox  was  killed  ;  it  was  some  time  in 
April  last,  in  the  evening  about  sundown  ;  can't  tell  how  far 
we  were  from  the  ox  when  we  first  saw  him  ;  I  think  we  were 
coming  out  of  theiirst  cut  from  Arlington  ;  when  I  first  looked 
out  I  saw  the  cattle  crossing  the  ti-ack  ;  I  think  the  engine 
whistled  doAvn  brakes,  but  I  could  not  say;  I  don't  remember  ; 
I  shut  the  lire  door,  that  is  the  rule.  The  engine  was  reversed  ; 
Ave  were  some  little  distance  oft'  from  the  ox  ;  can't  tell  how  far ; 
we  were  running  very  slow  at  the  time,  probably  four  or  five 
miles  an  hour  ;  it  is  hard  for  me  to  tell  the  speed  ;  it  is  not  my 
business  ;  the  ox  walked  right  down  the  track,  he  did  not  run  ; 
I  looked  at  him  all  the  time  on  account  of  the  danger  ;  we  had 
almost  stopped  when  we  hit  the  ox  ;  we  were  not  going  faster 
than  a  man  would  walk ;  the  track  was  wet  and  very  slippery  ; 
the  wheels  were  very  slippery;  they  would  not  stick.     It  was 
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a  heavy  train  ;  I  think  it  was  a  down  grade  we  were  running, 
but  I  am  not   certain ;  I  never  noticed  particularly. 

Cross-e.xaniined.  Don't  know  how  many  brakes  there  were 
on  tlie  cars  :  all  the  cars  had  not  brakes  ;  there  were  two  brakes 
tliat  could  be  worked  in  tlie  way  car  on  the  inside  ;  can't  tell 
whether  the  brakes  on  the  other  cars  were  on  the  top  or  on 
tacks. 

This  was  all  of  the  evidence. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the  jury 
as  follows : 

1.  If  the  jury  believe,  from  the  evidence,  that  the  ox  of 
the  plaintiff  M'as  kille(i  by  the  engine  of  the  defendant,  in  con- 
sequence of  the  fault,  negligence  or  carelessness. of  defendant's 
servants,  in  charge  of  said  engine,  then  the  jury  will  lind  for 
tlie  plaintiff  the  damages  which  the  plaintiff  has  proven  he  has 
sustained  tliereb}'. 

2.  If  tlie  jury  believe,  from  the  evidence,  that  the  ox  in 
question  was  killed  by  reason  that  the  defendant's  engineer  was 
not  keeping  a  ])roper  look  out  on  the  road  ahead  of  the  engine, 
then  that  is  such  negligence  as  would  render  tlie  defendant 
liable  in  this  action. 

3.  Jf  the  jury  believe,  from  the  evidence,  that  the  ox  in 
question  was  running  at  large,  and  went  upon  the  defendant's 
railroad  at  a  jioint  where  the  same  Avas  unfenced,  then  the  ox 
was  lawfully  ui)on  the  railroad;  and  then  if  the  jury  believe, 
from  the  evidence,  that  wliile  said  ox  was  so  upon  the  road  he 
was  killed  l)y  any  want  of  ordinary  or  reasonable  care  and  dili- 
gence in  the  defendant's  servants,  then  they  Avill  find  for  the 
plaintiff;  the  degree  of  care  to  whicli  the  defendant  is  bound 
is  such  care  as  is  ordinary  or  reasonable  care  in  the  business  of 

transporting  freight  by  steam  on  a  railroad. 
[*549]         *4:.     Said  instructions  were  given  by  the  court,  and 
to  tlie  giving  of  each  of  said  instructions  the  defend- 
ant then  and  there  excepted. 

The  com-t  refused  to  give  the  following  instructions  re- 
<juested  by  the  defendant : 

8.  The  defendant  has  a  right  to  use  its  railroad  and  run 
its  cars  thereon  without  obstruction  ;  and  the  i^laintiff's  ox  had 
no  right  to  bo  on  said  railroad  without  any  ]^erson  to  take 
charge  of  him,  and  without  the  consent  of  the  defendant;  and 
if  tlie  plaintiff  either  voluntarily  ])ermitted  said  ox  to  be  on 
said  railroad  track  without  right,"  or  negligently  suffered  said  ox 
to  stray  upcn  the  track,  by  means  of  which  tlie  ox  was  injured, 
the  law  is  for  the  defendiiut. 

9.  The  plaint  ill',  before  he  can  recover  in  this  cause,  must 
prove  that  the  ox  was  lawfully  upon  the  railroad  track,  and 
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said  plaintiff  had  not  tlie  riglit  by  law  to  allow  liis  ox  to  run 
at  lage  upon  the  said  railroad  ti'ack  of  the  defendant  without 
the  knowledge  or  consent  of  defendant;  and  if  he  did  so,  it 
was  at  his  own  risk. 

Which  instructions  the  court  refused  to  give  ;  to  which  re- 
fusal of  the  court  to  give  said  instructions  the  defendant  then 
and  there  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
fifty  dollars.  The  defendant  moved  for  a  new  trial ;  the  court 
overruled  the  motion. 

Errors  assigned : 

1.  The  court  erred  in  overruling  the  objection  of  the  de- 
fendant below  to  the  8th  and  9th  interrogatories  in  the  depo- 
sition of  William  Fox  severally,  and  in  pei'mitting  said  interrog- 
atories and  the  answers  to  the  same  severally  to  be  read  in 
evidence. 

3.  The  court  erred  in  giving  each  of  the  instructions  asked 
for  by  plaintiff  below. 

4.  The  court  erred  in  refusing  to  give  the  8th  and  9th  in- 
structions asked  for  by  defendant  severally. 

5.  The  court  erred  in  overruling  defendant's  motion  for  a 
new  trial. 

This  cause  was  tried  before  IIollistee,  Judge,  and  a  jury. 

Glover  and  Cook,  for  Appellant. 
Tayloe  and  Stipp,  for  Appellee. 

ScATES,  C.  J.  'No  replication  to  third  plea  is  copied  into 
the  record,  but  it  shows  that  one  was  tiled,  and  issue  joined, 
and  was  tried.  This  is  sufficient  to  preclude  advantage  being 
taken  of  its  absence  from  the  record. 

*The  evidence  clearly  fails  to  show  gross  negli-  [*550] 
gence  in  plaintiff'  in  killing  the  ox,  and  the  jury  were 
erroneously  instructed  as  to  the  degree  of  diligence  required, 
and  the  degree  of  negligence,  for  which  they  would  be  liable 
for  damage  done  to  property,  circumstanced  as  the  ox  was  in 
this  case. 

The  degrees  of  care  or  diligence  are  three,  and  are  well  de- 
fined and  illustrated  in  Story  on  Bailments,  Sees.  15,  16,  186  ; 
Jones  on  Bailments,  8.  ^Negligence  is  similarly  divided,  and 
made  or  delined  to  be  the  counterparts  or  opposites  of  each 
degree.  Story  on  Bailments,  Sec.  17 ;  Jones  on  Bailments,  8, 
9  ;  Angell  on  Carr.  Sec.  10. 

There  is  little  difficulty  in  laying  down  the  rule  for  care  and 
for  neglect,  while  we  are  content  to  state  in  the  language  long 

57i 


550  OTTAWA. 

The  Central  Military  Tract  K.  R.  Co.  v.  Rockafellow 

known,  familiar  to,  and  used  by  tlie  courts  and  profession. 
The  (litlieulty  is  very  little  greater, in  determining  M-liat  degree 
of  eacli  is  ajiplicable  to  any  given  state  of  facts.  The  great 
diHiculty  is  the  application  of  the  rule  to  determine  whether 
the  ]iarticular  facts  shoM-  the  want  of  the  ascertained  degree 
of  care,  or  guiltiness  of  the  negligence  applicable  to  the  rela- 
tion of  the  jiarties  under  the  circumstances. 

This  court,  in  Chicago  and  Miss.  Railroad  Co.  v.  Patchi?i, 
!♦'>  111.  H.  198,  examined  this  subject  with  great  care,  looking 
into  a  great  number  of  cases,  and  upon  a  great  diversity  of 
facts  and  circumstances,  varying  the  relation  of  the  parties  to 
eacli  other,  and  to  the  jiroperty  injured,  and  npon  a  very  full 
consideration  of  it.  in  all  its  bearings  perceivable  by  them, 
laid  down  the  rule  there  adopited.  Upon  full  reconsideration, 
we  find  notliing  to  shake  or  vary  that  opinion,  and  no  new 
authority  to  settle  it  otherwise. 

We  ha\  e  been  referred  to  Jacl'son  v.  Hiitland  and  Bur- 
Vnnjton  Railroad  Co.^  25  Yermont  R.  162,  as  questioning  the 
doctrine  of  New  Yoi'Jt  and  Erie  Railroad  v.  SMnner,  19 
Penn.  State  K.  298,  as  unsound,  as  repudiated  by  the  English 
Courts,  but  we  have  not  adopted  the  rule  laid  down  in  that 
case  in  its  full  extent. 

We  are  very  liable  to  be  misled  wd^en  we  look  into  the 
law  regulating  bailments  and  common  carriers  of  passengers 
and  goods,  and  such  special  relations  of  parties  to  each  other, 
and  to  the  jiroj'crty  under  their  care,  unless  we  kee]>  con- 
stantly in  mind  that  the  principles  laid  doMU,  as  applicable  to 
pudi  relationships,  do  not  apply  in  their  full  extent  for  injuries 
done  to  ]iersuns  and  projierty,  with  whom  and  which  defend- 
ants in  actions  have  nothing  to  do,  and  no  relation,  either  as 
bailee,  cai-rier,  or  freighter^ 

Counsel,  in  arguing  these  questions,  seem  frequently  to  for- 
get all  distinction  between  goods  on  freight,  and  tres- 
[*551]  ])assing  stuck  *on  the  road-bed — betweeii  walking  or 
_  driving  ujton  it  from  idle  curiosity  or  business  calls, 
and  taking  passage  on  the  cars.  But  the  two  relations  are  very 
dilTi-rcnt,  and,  consecpiently,  the  duty  for  the  degrees  of  care, 
and  liability  for  degrees  oi  negligence,  cannot'be  tlie  same. 
Every  farmer,  mecham'c,  laborer  and  citizen,  in  the  pursuit  of 
his  ordinary  occupation  or  calling,  though  not  as  dangerous 
and  umnanageable  as  railroad  train's,  is  yet  equally  liable  with 
railroad.-  f.ir  damage  done  to  his  neigh'l)or's  stock  or  property 
of  this  description.  The  degrees  of  care  and  negligence  are 
the  Kiuie,  while  ])ursuing  it  upoii  his  own  premises,  and  would 
be  the  same  if  transferred  to  or  done  upon  the  common  high- 
ways.    Kaiiroads  arc  not  common  highways,  in  the  sense""  of 
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public  wagon  roads,  upon  wliich  every  one  may  transact  his 
own  business  with  his  own  means  of  conveyance,  but  only  in 
the  sense  of  being  compelled  to  accept  of  each  and  all,  and 
take  and  carry  to  the  extent  of  their  ability.  In  passing  pub- 
lic highways  and  public  streams,  where  others  have  connnon 
rights  of  passing  and  transacting  their  business,  the  care  and 
liability  will  correspond  with  that  of  all  others  passing  and 
doing  business  on  them,     v 

Now,  the  three  instructions  given  in  this  case,  at  the  instance 
of  defendant,  would  charge  the  plaintiff  for  (1st)  "the  fault, 
negligence  or  carelessness"  of  plaintiff's  servants,  in  any 
degree  ;  (2nd)  if  "  the  engineer  was  not  keeping  a  proper  look 
out  on  the  road,  ahead  of  the  engine,"  whatever  other  duties 
about  the  machinery  might  demand  his  attention ;  and  (3rd) 
if  the  road  was  not  fenced,  the  ox  had  a  right  to  be  on  it,  and 
if  killed  while  so  upon  it,  "  by  any  want  of  ordinary  or  reason- 
able care  and  diligence  in  the  defendant's  (plaintiff's)  servants, 
then  they  will  find  for  plaintiff  (defendant).  The  degree  of 
care  to  which  defendant  (plaintiff)  is  bound,  is  such  care  as  is 
ordina]-y  or  reasonable  care  in  the  business  of  transporting 
freight  by  ffceam  on  a  railroad."  The  obvious  sense  of  these 
instructions,  is  to  put  all  the  loitering  stock  on  freight,  or 
freighting,  terms  of  care,  diligence  and  negligence,  upon  the 
raih'oads  of  the  country.  Although  we  might  not  interpret 
them  as  making  railroads  insurers,  as  they  are  for  freights,  yet 
we  cannot  well  stop  short  of  all  the  care  and  liabilities  of  a 
bailee  for  reward.  The  relation  of  the  parties  to  each  other, 
and  that  of  plaintiff  to  the  property,  is  wholly  misconceived. 
There  are  no  such  relations  as  bailment  or  carrier  creates — ■ 
and  no  such  liabilities  imposed.  Sic  uUre  tico,  ut  aliemvin  non 
Icedas,  has  more  application,  and  may  be  violated  by  a  recklesB, 
wanton,  or  grossly  negligent  injury,  as  we  have  said  in  16  111. 
E.  198. 

The  eighth  and  ninth  instructions  of  plaintiff  lay  down  the 
rule,  and  should  have  been  given. 

*The  allegations  and  proofs  should  agree.  The  alle-  [*552] 
gation  of  negligence  in  the  conduct  and  management 
of  a  train  is  not  supported  by  proof  of  making  up  a  train  too 
heavy  to  be  managed  and  controlled  by  the  engine  attached  to 
it  for  transportation.  Mayor  v.  Ilum/phreys,  1  Carr.  and 
Payne  R.  251 ;  1  McLean  R.  551 ;  McKinney  v,  JSl'eil; 
Angell  on  Carr.,  Sec.  592, 

We  may  reasonably  doubt  the  legal  right  of  owners  of  wan- 
dering stock  to  question  the  size  and  heft  of  trains,  and  the 
power   or  inability   of   attached   engines,   as  passengers  and 
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freitrhtcrs  might  do  in  cases  of  delay  or  damage  from  sneli 

cause. 

Tlie  question?,  as  to  Aldricli's  incompetency  for  want  of  re- 
liijious  helief  in  a  God,  and  a  liability  to  divine  pimisliment  for 
ivrjury,  and  the  propriety  of  establishing  this  disbelief  by  his 
own  sworn  statements,  may  recnr  again  npon  another  trial,  and 
we  therefore  dis}tose  of  the  question  here. 

The  constitution  (Art.  13,  Sec.  3)  has  declared  complete  tol- 
eration of  all  religions,  and  a  freedom  of  conscience  to  every 
man  to  worship  as  he  may  be  enb'ghtened  and  feel  inclined,  but 
it  has  no  provision  that  modifies  the  rules  of  the  common  law 
in  relation  to  requiring  evidence  in  courts  being  given  upon 
oath,  ^or  has  it  changed  the  rules  for  ascertaining  those 
competent  to  give  it. 

The  criminal  code  has  declared  persons  injured  by  crimes 
and  misdemeanors  comj.etent  on  the  score  of  interest,  leaving 
the  question  of  competency  on  grounds  of  infamy,  infidelity, 
hmacv,  infancy,  «fec.,  as  at  common  law,  rendering  blacks, 
nuilattoes  and  Indians  incompetent,  both  in  criminal  and  civil 
cases,  against  whites.  Eev.  Stat.  1845, '  pi.  154,  Sees.  15,  16; 
]).  237,  Sec.  23.     Ko  statute  regulates  the  questicm  before  us. 

In  early  times  Lord  Coke  laid  down  the  rule  as  excluding  all 
notCliris'tians — a  rule  as  narrow,  bigoted  and  inhuman  as  the 
spirit  of  fanatical  intolerance  and  persecution  which  disgraced 
his  age  and  country.  Lord  Hale  doubted  and  denied  it,  and 
the  Lord  Chancellor,  Lords  Ch.  Justices  of  the  K.  B.  and  C.  P. 
and  Cli.  P>ar(»n  expressly  overruled  it  in  OmicMind  v.  Barli'er, 
reported  AVilles  R  538* and  1  Atk.  E.  21.  Although  the  two 
reports  differ  somewhat  as  to  the  extent  of  the  rule,  I  regard 
it  as  correctly  laid  down  by  Chief  Justice  Willes  in  his  own 
rejjort  of  the  case,  to  be,  that  all  are  competent  who  believe 
tliat  there  is  a  God,  the  Creator ,and  Preserver  of  all  things,  and 
that  He  will  punish  them  if  they  swear  falsely,  in  this  world 
or  in  the  ne.xt ;  and  a  want  of  such  belief  will  render  them  in- 
competent to  take  an  oath,  without  which  no  one  can  testify 
in  a  Court  of  justice. 

A  liability  to  civil  ]iunishment  for  ]^erjury,  and  the  fear  of 
it,  will  not  substitute  that  moral,  conscientious  obliga- 
[*553]  ti»)n  under  *which  Avitnesses  are  required  to  state 
facts  as  testimony,  and  which  is  su]iposed  to  be  im- 
j)oged  and  exist  by  an  oath  taken  by  one  entertaining  such  be- 
lief. The  rule  laid  down  in  Atkins  had  reference  to  future 
)»iinishnients  in  a  life  to  come,  aiid  many  writers  and  courts  so 
follow  it.  Ilis  i-cport  of  the  ease  was  made  many  years  before 
the  correetecl  niiimiscript  note  of  it  by  C.  J.  Wilies  was  pub- 
li^lled,  which  allows  a  belief  of  God's  punishments  in  this  life 


:>7i 


JUNE   TEEM,  1856.  553 

The  Central  Military  Tract  R.  R.  Co.  v.  Rockafellow. 

or  a  future  state  of  existence  to  be  sufficient.  I  think  this  a 
sufficient  guaranty  of  truth  and  to  be  the  true  rule,  founded  in 
good  sense,  reason  and  humanity.  The  majority  of  American 
cases  follow  it,  though  there  are  decisions  in  favor  of  the  for- 
mer. But  apart  from  this  difference,  there  is  great  uniformity 
and  unanimity  in  the  adoption  and  application  of  the  rule,  un- 
changed by  any  constitution  gave  that  of  Yirginia,  which  se- 
cures religious  toleration  and  declares  that  men's  religion 
"shall  in  no  wise  affect,  diminish,  or  enlarge  \hQ\v  civil  cajyaoi- 
ties.^''  This  in  r.rg.iment  by  the  court  w^as  construed  to  do 
away  all  test  in  t'erry's  case,  (3  Gratt.  R.  641,)  though  the 
proofs  showed  the  witness  competent,  without  such  constitu- 
tional shield. 

I  have  examined  all  the  anthorities  accessible  to  me  and 
need  not  review  them ;  a  simple  reference  may  suffice,  as  I 
feel  confident  no  one  can  examine  the  whole  without  a  convic- 
tion that  the  above  rule  is  fully  sustained.  1  Phil.  Ev.  10,  11  ; 
1  Stark.  Ev.  93,  94;  Roscoe  Cr.  Ev.  129  to  132;  1  Greenleaf 
Ev.  Sees.  368  to  370  and  notes ;  Wakefield  v.  Ross^  5  Mason 
C.  C.  R.  18,  note  ;  Jackson  v.  Gi'idley,  18  John,  E'.  102 ; 
Butts  V.  Swartwood.  2  Cow.  E.  431 ;  Peojple  v.  IJatteson,  id. 
431,  note  («);  Anonymous,  id.  572,  note;  Hunscom  v.  Iluns- 
com,  15  Mass.  E.  184;  Smith  v.  Cofyn,  18  Maine  E,  157; 
Ctirtis  V.  Strong,  4  Day  E.  55;  Atwood  v.  Welton,  7  Conn.  E. 
QQ\  State.  \.  Cooper,  2  Tenn.  E.  96;  McClure^.  Tennessee,  1 
Yerg.  E.  225;  Norton  v.  Ladd,  4  K.  Hamp.  E.  444;  Den  v. 
Yancleve,  2  Southard  E.  652;  Arnold  y.  Arnold,  13  Vt.  E. 
364;  Scott  v.  Hooper,  14  id.  538;  Quinn  v.  Crowell,  4  Whart. 
E.  337;  CuUison  v.  McCreery,  2  Watts  &  Serg.  E.  262; 
Broclc  V.  Milligan,  10  Ohio  E.  123;  Queen'' s  case,  2  Brod.  & 
Bingh.  E.  284,  (6  Eng.  C.  L.  E.  147);  Gill  v.  Caldwell,  Breese 
E.  28  and  note ;  Notle  v.  The  People,  id.  29,  30  and  note  c. 
These  cases  only  differ  as  to  the  belief  of  the  present  or  future 
punishment  by  God  for  perjury,  and  they  concur  in  the  legality 
and  necessity  of  administering  the  oath  in  the  'manner  and 
form  recognized  by  the  witness  as  obligatory  upon  his  con- 
science, according  to  the  foi-ms  used  in  the  country  and  under 
the  religion  of  his  spiritual  faith.  So  a  Christian  should  be 
sworn  upon  the  Bible  or  Evangelists,  (or  affirmed,  as  allowed 
by  statute,)  the  Catholic  upon  the  Cross,  the  Jew  upon  the 
Pentateuch,  the  Mohammedan  upon  the  Koran, 
*the  Gentoo  by  touching  the  foot  of  the  priest  inter-  [*554] 
prefer,  and  he  touching  the  hand  of  another  bramin 
or  priest,  et  sic  de  similihus. 

But  one  having  no  religion,  believing  in  no  God,  and  not 
accountable  to  any  punishment  for  falsehood,  here  or  here. 
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after,  except  his  own  notions  of  honor,  veracitj  and  amena- 
bility to  criminal  justice,  cannot  be  sworn,  as  no  legal,  moral, 
c<»nscientiui]s  obligation  or  responsibility,  iii  the  view  of  the  law, 
can  be  imposed  by  an  oatli,  and  he  may  not  testify  without. 
And  tin's  is  no  infringement  of  freedom  of  conscience,  or  vio- 
lation of  constitutional  tolerance.  He  may  take  official  oaths, 
and  make  ex  parte  affidavits,  for  no  one  but  a  party  interested 
can  object  to  comjietency,  and  that  only  to  giving  testimony 
against  him;  or,  it  may  be,  to  sit  as  a  juror:  Mcdlure  v.  Ten- 
iie.'isee,  1  Yerg.  R.  200,  and  such  acts  as  affect  the  rights  of 
others. 

It  is  simply  absurd  to  swear  a  witness  to  testify  whether  he 
is  caj.able  of  taking  an  oath.  The  current  of  the  above  au- 
thorities ])rescribe  the  proofs  by  other  witnesses,  who  may 
testify  to  what  they  have  heard  him  say  of  his  belief,  and 
wttnld  exclude  the  proposed  witness  from  contradiction  or  ex- 
]»lanation.  Others  would  allow  his  unsworn  and  some  a  sworn 
statement,  but  would  not  compel  Jiim  to  make  a  statement; 
yet  they  would  allow  him  to  exj^.lain  what  othei's  had  heard 
iiim  say,  or  show  a  change  of  sentiments.  I  think  evidence 
by  the  mouths  of  other  witnesses,  most  consonant  to  reason, 
and  sustained  by  the  current  authorities.  Though  I  can  see 
no  well  grounded  objection  to  hearing  the  proposed  witness 
in  explanation,  and  on  a  change  of  belief,  when  voluntary  on 
liis  part,  and  sworn  or  unsworn,  as  he  may  choose  to  offer  it, 
leaving  its  credit  to  the  due  consideration  of  the  court.  We 
are  of  opinion  the  witness  is  incompetent. 

The  judgment  will  be  re\ersed  and  cause  remanded  for  the 
errors  noted. 

Judgment  reversed. 

Skinnkr,  J.  My  views  in  regard,  to  liability  of  railroad 
com|ianies  for  injuries  to  stock  on  their  roads,  have  been  here- 
tofore exi)ressed.  Great  Viesterii  liaihcatj  Comjxiny  v. 
Tliouqwm,  ante^  p.  131.  The  rule  as  to  the  com]  etency  of 
M-itnesses,  as  affected  by  theok»gical  o|)inion,  Avas  laid  down  by 
this  court  as  early  as  1822,  to  be,  "  that  all  persons  who  be- 
lieve in  the  existence  of  a  God,  and  a  future  state,"  are,  unless 
otherwise  dis(pialilied,  competent.  Noble  v.  The  People., 
Jirecse  21).  This  ci'iterion  of  competency,  so  long  acquiesced 
iu,  I  would  not,  by  judicial  decision,  disturb. 
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'^* James  Cunningham,  Plaintiff  in   Error,  v.     \^bb5'] 
William  R.  Loomis  et  al.,  Defendants  in 
Error. 

Error  to  Cook. 

A  case  cannot  be  heard  in  the  Supreme  Court  until  after  final  judgment  in 
the  court  below. 

This  was  an  agreed  ease  in  the  Circuit  Conrtof  Cook  coiintj. 
That  coiart,  as  appears  from  the  case,  adjudged  in  favor  of  the 
plaintiffs  below,  rendering  judgment  against  the  defendant  for 
"  damages  and  costs,'"'  not  naming  any  sum.  This  decision  upon 
the  agreed  case  is  presented  to  the  Supreme  Court. 

W.  K.  McAllister,  for  Plaintiff  in  Error. 

T.  D.  Owen,  for  Defendants  in  Error. 

Catoist,  J.  However  clear  we  might  he  that  the  Circuit 
Court  decided  correctly,  so  far  as  that  decision  went,  yet,  as 
there  is  no  iinal  order  in  the  case,  this  court  has  no  jurisdiction 
to  affirm  or  reverse  the  decision.  U]5on  the  agreed  case  the 
court  found  for  the  plaintiff's  and  rendered  judgment  in  their 
favor  "for  damages  and  costs."  But  those  damages  do  not 
appear  ever  to  have  been  assessed.  Indeed  the  agreed  case 
aft^orded  the  court  no  means  of  assessing  the  damages,  but  ex- 
pressly provided  that  the  damages  should  be  assessed  by  a 
jury,  in  case  the  court  should  find,  from  the  facts  stated,  that 
the  plaintiffs  were  entitled  to  recover.  The  damages  have 
never  been  assessed  as  contemplated  by  the  agreement.  The 
judgment  which  was  rendered  was  but  interlocutory.  It  could 
not  be  final,  till  the  damages  were  assessed.  Should  we  affirm 
the  judgment  it  would  not  be  an  end  of  the  case.  As  yet  the 
plaintiffs'  judgment  is  for  nothing.  It  merely  determines  that 
they  are  entitled  to  recover  something.  How  much  they  are 
entitled  to  recover,  is  a  question  still  pending  before  the  Cir- 
cuit Court,  which  has  exclusive  jurisdiction  over  it.  That  ques- 
tion may  be  tried  in  that  court,  at  the  same  time  we  are  hea,  - 
ing  this  cause  here,  and  by  the  time  this  decision  is  made,  t!ie 
condition  of  the  cause  might  be  very  different  there  irrwi 
what  it  was  when  this  case  was  brought  up.  It  is  the  same 
question  which  was  decided  at  the  last  term  at  Sj)ringtield,  and 
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nuijst  be  decided  in  the  same  way.     See  Crull  et  ux.  v.  Keener^ 
anti\  'J4>!. 
The  case  iniist  be  dismissed  for  the  want  of  jurisdiction. 

Case  dismissed. 


p'ooG]     "^'William  Norton    et    al.,   Appellants,   v. 
William  Studley,  Appellee. 

Appeal  from  Bureau. 

Under  the  provisions  of  the  law  of  1851  for  township  organization,  the 
public  is  exchided  from  opening  or  using  a  highway  until  the  daiuages  are 
assessed  or  agreed  upon,  or  released  in  writing. 

This  was  an  action  of  trespass  qr/are  clavsrcm  f  regit  in  the 
Bureau  Circuit  Court,  by  appellee  against  appellants. 

The  declaration  contains  one  count,  in  the  usual  form. 

Plea,  tliat  the  locus  in  quo  was  a  jiublic  highway. 

Replication  to  second  plea,  that  a  highway  had  been  located 
over  the  close  in  question,  but  damages  not  assessed  and  paid 
to  appellee,  who  was  the  owner  of  said  close,  etc. 

Demurrer  to  this  rejilication,  which  was  sustained,  and  leave 
given  to  appellee  to  amend. 

An  amended  replication  was  thereupon  filed  in  these  words, 
viz: 

"  And  for  a  further  replication  to  defendants'  plea,  by  leave 
of  the  court  had  and  (.btained,  the  said  plaintiff  says,  that  he 
ought  not  to  be  precluded  from  having  or  maintaining  his  ac- 
tion aforesaid  by  reason  of  any  thing  alleged  in  said  plea,  be- 
cause he  sa^'-s  that  the  highway  set  up  by  said  defendants  in 
said  j)lea  was  located  by  the  commissioners  of  highways  of  the 
town  of  ]h-amby,  in  said  county,  on  the  3rd  August,  A.  D. 
1854,  through  the  jiremises  of  plaintiff,  described  in  said  decla- 
ration, without  the  damage  sustained  by  reason  of  laying  out 
and  o|  t-ning  of  said  road  being  assessed,  or  any  decision  upon 
the  question  of  said  damages  by  said  commissioners,  and  their 
tiling  a  statement  thereof  with  the  town  clerk  of  said  town, 
and  said  damages  have  not  as  yet  been  so  assessed  or  de- 
termined, notwithstanding  no  agreement  was  made  with  the 
owner  of  said  ])remises,  who  Avas  a  ])rivate  person  in  relation 
to  said  (hitnages,  and  said  owner  did  not  in  writing  release  all 
claim  to  damages,  nor  was  there  any  such  agreement  or  release 
liU'd  in  the  otilee  of  the  town  clerk  of  said  town,  nor  never 
as  been,  and  this  tlie  said  plaintiff  is  ready  to  verify;  where- 
fore he  juays  judgment,"  etc. 
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To  this  replication  appellants  demurred,  and  the  canse  was 
heard  upon  said  demurrer,  and  judgment  rendered  for  appellee, 
the  court  assessing  his  damages  at  ^ve  cents  /  from  which 
judgment  this  appeal  is  taken. 

The  only  error  assigned  is  the  overruhng  of  the  demurrer. 

Tatlok  and  Stipp,  for  Appellants. 
Petees  and  Farwell,  for  Appellee. 

■^Caton,  J.  Under  the  provisions  of  the  town-  [*557] 
ship  organization  law  of  1851,  this  road  was  laid  out, 
bnt  no  assessment  of  damages  was  made,  nor  was  any  agree- 
ment made  with  the  owner  of  the  land  in  regard  to  damages, 
nor  release  of  damages  executed  by  him.  And  the  question 
is,  whether  it  became  a  public  highway  and  subject  to  the  use 
of  the  public  without  such  assessment,  or  agreement,  or 
release  of  damages.  The  question  is  all  comprised  in  the 
construction  of  the  sixth  section  of  the  twenty-fourth  chapter 
of  that  act.  That  section  is  as  follows  :  "  The  damages  sus- 
tained by  reason  of  the  laying  out,  or  opening,  or  altering  any 
road,  may  be  ascertained  by  the  agreement  of  the  owners,  and 
commissioners  of  highways,  and  unless  such  agreement  bo 
made,  or  the  owners  of  the  land  shall  in  writing  release  all 
claims  to  damages,  the  same  shall  be  assessed  in  the  manner 
hereinafter  described,  before  such  road  shall  be  opened  or 
used.  Every  agreement  and  release  shall  be  filed  in  the  town 
clerk's  ofSce,  and  shall  forever  preclude  such  owners  of  such 
lands  from  all  further  claims  for  such  damages.  In  case  the 
commissioners  and  owners  of  land  claiming  damages  cannot 
agree,  it  shall  be  the  duty  of  the  commissioners  to  assess  the 
damages  at  what  they  may  deem  just  and  right  to  each  indi- 
vidual claimant  with  which  they  cannot  agree,  and  deposit  a 
statement  of  the  amount  of  damages  so  assessed  to  each  indi- 
vidual with  the  town  clerk,  who  shall  note  the  time  of  filing 
the  same," 

It  would  seem  as  if  this  statute  is  so  framed  as  to  exclude 
any  claim  of  right  in  the  public  to  open  or  use  a  road  laid  out 
under  it  till  the  damages  are  assessed  or  agreed  upon,  or 
released  in  writing.  Till  then,  the  rights  of  the  public  to  the 
road,  or  of  the  owner  of  the  land  to  claim  or  recover  damages, 
do  not  attach.  The  former  decisions  of  this  court  referred  to 
were  made  under  a  statute  containing  no  such  provision  as 
this,  and  which  implied  a  release  of  damages,  to  which  the 
owner  set  up  no  claim.  Indeed,  this  question  was  more  than 
decided  by  this  court  in  Dennijig  v.  Matthews,  16  111.  308, 
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Avlicre  the  damages  had  been  actually  assessed  but  not  ap- 
j.roved,  and  we  held  that  the  public  had  acquired  no  right  to 
uj)en  and  use  tlie  road.  That  decision  was  made  under  the 
law  of  1849,  but  its  provisions  were  substantially  the  same  as 
this,  and  the  only  distinction  drawn  in  argument  was,  that 
there  no  appeal  \vas  allowed  from  the  assessment  of  damages  ; 
while  here,  an  appeal  is  provided  for.  But  we  are  of  opinion 
that  tliis  ]-)ro vision  does  not  weaken  tlie  force  of  the  decision 
cm  this  question. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


["•'558]     ^William  S.  Searls,  Appellant,  v.  Feancis 
S.  MuNsoN,  Appellee. 

Appeal  from  Lake. 

CiTAXGK  OP  VExrK. — The  act  in  relation  to  changes  of  venue,  applies  to 
parties  and  causes  in  the  Lake  County  Court. 

CoNTiNTANCE. — An  application  for  a  continuance  of  a  cause  in  that 
court,  should  be  granted,  as  it  would  be  in  the  Circuit  Court. 

Attendance  o^  witnesses — Evidence  of  diligence. — The  attendance 
of  a  witnesp,  upon  the  request  of  a  party,  is  evidence  of  diligence  on  his  part. 

TiiTS  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  in  the  Lake  County  Court,  said  County 
Court  having  jurisdiction  of  the  subject  matter,  by  virtue  of 
an  act  of  the  General  Assembly  of  this  State,  entitled  "  An 
act  to  extend  the  jurisdiction  of  the  County  Court  of  Lake 
County,"  a])proved  February  12th,  1853.  Declaration  upon  a 
])romissory  note  given  by  appellant  to  appellee,  and  the  com- 
mon counts. 

Pleas,  general  issue,  set-off,  payment,  and  failure  of  consid- 
eration. 

At  the  January  term  of  said  County  Court  for  the  year 
1854,  the  a|)pellant  (defendant  below)  entered  his  motion  in 
Kiid  ctMirt  f<»r  a  contiiuiance  of  said  cause  until  the  next  ensuing 
term, and  insup|»<trt  of  thatmotion,  tiled  the  following atlidavif: 

"  William  S.  ISearls,  of  said  county,  being  duly  sworn,  doth 
depose  and  say,  that  he  is  the  defendant  intlie  above  entitled 
cause;  that  Jic  cannot  now  safely  ju-oceed  to  the  trial  of  said 
cause  on  account  of  the  absence  from  said  county  of  one  Jere- 
miah Thorn,  who  is  a  material  witness  for  said  defendant  ujiou 
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the  trial  of  said  cause,  and  who  resides  in  the  State  of  Wis- 
consin ;  that  the  said  witness  left  Waukegan  last  night,  for  his 
home  in  Wisconsin,  where  he  was  called  without  any  notice 
snlhcient  to  enable  this  deponent  to  take  his  deposition,  on  ac- 
count of  sickness  in  his  family  ;  and  that  this  deponent  expects 
and  verily  believes  he  shall  be  able  to  prove  by  said  witness, 
that  this  deponent  paid  to  said  Francis  F.  Munson  the  snm  of  two 
hnndred  dollars,  to  apply  upon  the  note,  sned  upon  in  this  case, 
and  that  said  Munson  then  agreed  to  indorse  it  upon  the  note 
sued  upon  in  this  case,  which  said  Munson  has  not  done.  And 
tliis  deponent  further  says,  that  said  two  hundred  dollars  form 
a  good  and  valid  set-oif  to  said  plaintiff's  cause  of  action ;  was 
paid  previous  to  the  commencement  of  this  suit ;  and  that  ho 
does  not  now  know  of  any  other  person  by  whom  this  depo- 
nent can  prove "  the  same  facts.  And  further,  that  this  depo- 
nent was  ready  for  trial  of  said  cause  yesterday,  at 
which  time  said  witness  could  be  had,  *but  that  he  is  [*559] 
not  now,  for  the  reason  that  said  witness  has  gone 
out  of  the  State  and  out  of  the  reach  of  this  deponent.  And 
further,  that  said  witness  was  yesterday  in  attendance  on  this 
court,  at  the  request  of  this  deponent,  as  a  witness  in  this  cause, 
and  that  this  deponent  did  not  know  that  said  witness  was 
going  away  until  he  had  started  on  his  way,  and  when  it  was 
too  late  for  this  deponent  to  get  a  subpoena  for  said  witness  ; 
and  that  said  witness  was  sent  for  on  account  of  the  sickness 
of  his  family ;  and  that  this  deponent  verily  believes  that  he 
can  produce  said  witness  at  the  next  term  of  this  court,  as  a 
witness  herein;  and  that  said  sum  of  $200  is  over  and  above 
any  and  all  sums  indorsed  upon  said  note  ;  and  that  this  appli- 
cation is  not  made  for  delay,  but  that  justice  be  done  ;  and 
that  this  deponent  has  used  due  diligence  and  every  manner  to 
be  ready  for  a  trial  of  this  cause  at  this  term  of  said  court,  and 
the  not  being  ready  is  not  his  fault." 

Which  said  motion  for  continuance  was  overruled  by  the 
court.     To  which  the  appellant  excepted. 

Whereupon  the  appellant  moved  the  court  for  a  change  of 
the  venue  of  said  cause,  founding   said  motion  upon,  the  fol- 
lowing petition  verified  by  affidavit : 
"  To  Hon.   John   L.  Turner,  Presiding   Judge  of   the   Lake 

County  Court,  in  and  for  the  county  of  Lake,  in  the  State 

of  Illinois : 

"  Your  petitioner,  William  S.  Searls,  the  defendant  in  the 
above  entitled  case,  respectfull}'  sheweth  unto  your  Honor, 
that  he  entertains  serious  and  well  grounded  fears  that  he  can- 
not receive  a  fair  and  imjmrtial  trial  of  said  cause  in  said 
County    Court,  on  account  of  the  prejudice  that  your  peti- 
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tioner  believes  exists  in  the  mind  of  the  presiding  jndge  of 
Kiid  court,  who  is  now  on  the  bench  ;  and  that  your  petitioner 
believes  those  prejudices  so  great  against  your  petitioner,  that 
he  would  be  unsafe  in  submitting  to  a  trial  of  said  cause  be- 
fi.re  said  judge,  to  wit,  said  Jolin  L.  Turner.  And  yonr  peti- 
tioner further  sheweth  and  states,  that  the  cause  above  stated 
fur  a  change  of  venue  of  said  cause  has  arisen  since  the  last 
term  of  said  court,  the  said  presiding  judge,  to  wnt,  the  said 
Jolm  L.  Turner,  having  commenced  his  official  term  as  judge 
of  said  court  since  that  time,  and  said  cause  not  existing  as  to 
tlie  former  judge  of  said  court,  to  M'it,  William  A.  Boardman. 
Your  i)etitiuner,  therefore,  prays  that  change  of  the  venue  of 
said  cause  may  be  granted  to  some  county  where  the  cause 
aforesaid  does  not  exist. 

"And  for  a  further  cause  for  a  change  of  -  venue  in  said 
ciiuse,  your  petitioner  further  slieweth  unto  yonr  Honor  that, 
as  he  verily  believes,  the  adverse  party,  to  wit,  Francis  F. 
Munson,  luis  an  undue  influence  over  the  minds  of  the  inhabi- 
tants of  the  county  of  Lake,  wherein  the  above  en- 
[*560]  titled  cause  is  pending,  so  *that  this,  your  petitioner, 
cannot  receive  a  fair  and  impartial  trial  in  said  county 
and  in  said  court;  and  that  your  petitioner  was  not  aware  of 
said  influence  of  said  Munson  until  since  the  last  term  of  said 
County  Court;  and  that  this  is  the  first  term  of  said  conrt 
since  your  petitioner  learned  said  fact;  and  tliat  this  is  the 
first  term  of  said  court  at  which  this,  your  petitioner,  could 
liave  a|)j)lied  for  a  change  of  venue  since  he  learned  the  fact 
of  the  influence  of  said  Munson,  and  since  said  cause  was  com- 
menced.  Your  ])etitioner,  therefore,  prays  that  a  change  of 
venue  may  be  awarded  in  said  cause  to  some  county  where 
said  cause  does  not  exist." 

Which  said  motion  for  change  of  venue  was  overruled  by 
the  court,  and  excepted  to  by  the  appellant.  The  case  was 
then  tried  at  said  term  (on  the  20th  of  January,  1854,)  by  a 
jury,  and  a  verdict  ui)on  all  the  issues  found  for  the  plaintiff, 
(the  appellee,)  and  the  plaintiff's  damages  assessed  at  the  sum 
of  >^l:'.7.77.  Whereupon  the  appellant  entered  his  motion  for 
a  now  trial,  and  assigned  the  following  reasons  for  said  motion  : 

1st.  The  court  erred  in  refusing  to  grant  a  continuance  in- 
biiid  cause  on  the  affidavit  of  the  defendant. 

2nd.  The  court  erred  in  refusing  to  grant  a  change  of 
venue  on  the  petiti(jn  of  defendant. 

.'>rd.     The  verdict  of  the  jury  is  contrary  to  law. 

4th.     Said  verdict  is  contrary  to  evidence. 

Which  said  motion  was  overruled,  and  judgment  rendered 
in  accordance  with  the  verdict,  to  which  appellant  excepted, 
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and   prayed   an  appeal   to  the  Circuit  Court   of   said   county- 

The  said  cause  was  taken  by  said  appeal  t6  the  Circuit 
Court  of  said  county,  and  heard  at  the  October  term,  1855, 
upon  the  following  assignment  of  errors : 

1st.  The  County  Court  erred  in  not  granting  a  continuance 
in  said  cause. 

2nd.  The  County  Court  erred  in  not  granting  a  change  of 
venue  in  said  cause. 

And  upon  said  hearing  said  Circuit  Court  affirmed  the 
judgment  of  the  court  below.  To  which  appellant  excepts 
and  appeals  to  this  court. 

This  cause  was  heard  in  the  Circuit  Court  for  Lake  county, 
by  Manieeee,  Judge,  at  October  ternij  1855. 

H.  W.  Blodgett,  for  Appellant. 

H.  Smith,  for  Appellee. 

ScATES,  C.  J.  The  jurisdiction  of  Lake  County  Court  is 
made  concurrent  with  the  Circuit  Court,  except  in 
ejectment,  &c.  *Acts  1853,  p.  263,  Sec.  1.  By  sec-  [*561] 
tion  2  process  shall  be  issued  and  executed  in  the 
same  manner,  and  the  ''  rules,  proceedings  and  practice," 
shall  conform  as  near  as  may  be  to  like  rules,  &c.,  in  the  Cir- 
cuit Court.  An  appeal  or  writ  of  error  lies  to  the  Circuit 
Court,  (Sec.  3,)  with  many  other  like  provisions  conferring 
the  power  and  jurisdiction  of  Superior  Courts, 

Under  these  provisions,  I  cannot  doubt  of  the  applicability 
of  the  act  in  relation  to  changes  of  venue,  to  ]  arties  and  causes 
in  this  court,  and  on  the  same  grounds  as  in  the  Circuit  Court. 
The  petition  brings  the  party  within  the  j)rovision  of  the 
statute.  There  is  no  apparent  reason  for  a  refusal  of  the 
change. 

The  application  for  a  continuance  is  also  full  and  sufficient, 
and  the  cause  should  have  been  continued  upon  it  at  the  plaint- 
iff's request. 

It  is  true,  parties  neglecting  to  subpoena  witnesses,  do  so  at 
their  risk  of  non-attendance.  But  when  witnesses  actually  attend 
upon  request,  the  party's  diligence  is  as  complete  as  if  they 
attended  upon  subpoena.  They  may,  or  may  not,  be  liable  to 
attachment  for  not  remaining  ;  but  no  court  would  attach  a 
witness  leaving  upon  sudden  sickness  in  his  familj',  as  is  shown 
here;  and  so  the  party's  sudden  and  complete  surprise  is  shown 
by  the  departure.  The  name  and  residence  of  witness  are 
given  sufficiently,  and  the  facts  expected  to  be  shown  by  him 
are  material  and  important  under  the  issues.     The  affidavit  was 
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sutiicieut  in  every  material  part,  and  the  cause  should  have 
been  eontinned.  For  this  is  one  of  the  practices  of  the  Circuit 
Court  to  which  the  County  Court  must  conform,  in  the  exercise 
of  the  enlai-ged  jurisdiction,  when  proper  grounds  are  presented 
fur  it. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


James  Waugh,  Appellant,  v.  The  People,  Appellee. 

Appeal  from  Bureau. 

Where  a  slierifiF,  in  a  criminal  proceeding,  takes  bail  for  a  larger  suni 
than  is  directed  by  the  court,  the  recognizance  is  a  nuUity. 

Tiiic  scire  facias,  in  this  case,  recites  that  appellant  and  one 
J.  Fitt.-her  came  before  S.  G.  Paddock,  sheriff  of  said  county 
— Fittslicr  having  been  arrested  upon  a  capias  issued  from  the 
Circuit  Court,  for  the  crime  of  larceny — and  the  said  Waugh 
and  Fittsher  executed  and  delivered  to  said  sheriff",  a  bond  or 
recognizance,  whereb}'  they  severally  acknowledged 
[*562]  themselves  to  *owe  and  be  indebted  to  the  People  of 
the  State  of  Illinois,  the  sum  of  two  hundred  dollars 
each,  to  be  ]iaid  to  the  People  if  default  should  be  made  in  the 
condition  following,  to  wit: 

"Whereas,  the  said  sheriff  has  this  day  arrested  the  said 
Jose|-h  Fittsher,  uj^on  a  writ  of  capias  ad,  resjyondcndum,  is- 
sued from  the  Circuit  Court  of  said  county,  for  and  concerning 
the  crime  vf  j^etit  larceny,  with  which  he  stands  charged,  as  by 
H  cbrtain  bill  of  indictment  preferred  against  him  by  the  grand 
jury  of  said  county,  liled  in  our  said  court  in  that  behalf, 
a p]  ears. 

"Xc)w,  tlierefore,  if  the  said  Joseih  Fittsher  shall  well  and 
truly  be  and  appear  on  tlie  first  day  of  the  next  term  of  our 
Haid  Cij'cuit  Court,  to  be  holden  at  the  court  house  in  Prince- 
ton, in  and  for  said  county,  on  the  second  Monday,  in  the 
month  of  January  next,  A.  D.  1S50,  then  and  there,  in  our  said 
court,  to  answer  unto  the  said  bill  of  indictment,  and  abide  the 
order  of  the  court,  and  not  dej  art  the  court  without  leave, 
iheii  this  recognizance  to  be  void;  otherwise  to  be  and  remain 
in  full  force  and  virtue." 

Which   Kiid  bond  was  approved  by  the  said  sheriff,  and 
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"filed  of  record  in  tlie  office  of  the  clerk  of  the  Circuit  Court  of 
said  Bureau  county,  on  the  fourteenth  day  of  January,  A.  D. 
,1856. 

The  scire  facias  then  recites  that  at  the  next  term  of  tlie 
Circuit  Court,  Fittsher  did  not  appear,  and  his  default  was 
entered,  and  that  a  judgment  was  rendered  in  the  follow- 
ing form:  "It  is  therefore  considered  by  the  court  that  the 
^ People  of  the  State  of  Illinois  have  and  recover  of  the  said 
Joseph  Fittsher  and  James  Waugh,  the  said  sum  of  one  hundred 
dollars,  the  amount  of  the  penalty  in  the  said  recognizance, 
and  the  court  further  considers  that  a  scire  facias  be  issued," 
&c.  The  scire  facias  commands  the  defendants  to  show  cause 
why  the  People  should  not  have  execution  against  them  sev- 
erally, for  the  said  sum  for  which  they  are  respectively  bound, 
according  to  the  form,  force  and  effect  of  their  said  recogni- 
zance. 

At  the  March  term,  A.  D.  1856,  of  the  Circuit  Court  of  said 
county,  Waugh  filed  the  following  plea  : 

"Now  comes  James  Waugh,  one  of  the  defendants,  by  Milo 
Kendall,  his  attorney,  and  defends  the  wrong  and  injury,  when, 
&c.,  and  says  that  said  People  ought  not  to  have  judgment 
against  this  defendant,  by  the  said  scire  facias,  on  said  recog- 
nizance, and  ought  not  to  have  execution  against  him,  because 
he  says  that  at  the  October  term  of  said  Circuit  Court,  1855, 
the  said  court  made  an  order  fixing  the  sum  of  one  hundred 
dollars  as  the  amount  of  bail  to  be  indorsed  by  the  clerk  on  the 
said  writ  of  capias  ad  responclenclum^  in  said  scire  facias  men- 
tioned, and  the  clerk  of  said  court,  on  issuing  the  said 
capias,  indorsed  *the  said  sum  of  one  hundred  dollars  [*563J 
on  the  said  process,  as  the  amount  of  bail  ordered  by 
the  court,  to  be  taken  thereon  by  the  said  sheriff;  but  the  said 
sheriff,  instead  of  taking  the  said  recognizance,  in  the  said  sum 
of  one  hundred  dollars,  unlawfully,  and  contrary  to  the  express 
order  of  the  said  court,  took  a  recognizance  for  tlie  sum  of  two 
hundred  dollars;  so  this  defendant  says  the  same  is  illegal 
and  void,  and  that  no  judgment  or  execution  ought  to  be  ren- 
dered, or  awarded  thereon,  or  in  consequence  thereof;  and 
this  the  defendant  is  ready  to  verify;  wherefore  he  prays  judg- 
ment." 

To  which  plea  there  was  a  general  demurrer,  which  was 
sustained  by  the  court. 

The  defendant  abided  by  his  demurrer. 

The  court  rendered  the  following  judgment : 

"  It  is  therefore  cimsidered  by  the  court,  that  the  said  Peo- 
ple have  execution  against  the  said  defendant,  James  Waugh, 
for  the  collection  of  the  said  judgment,  for  the  amount  of  one 
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huiulroJ  dollars  hereinbefore  entered  against  said-  defendants? 
together  with  all  their  costs  and  charges  herein  expended." 

Glovek  and  Cook,  for  Appellant. 

AV.  n.  L.  Wallace,  for  Appellee. 

Caton,  J.  This  was  a  scii'e  facias,  npon  a  recognizance, 
t;iken  by  the  sheriff,  in  the  sum  of  t\vo  hundred  dollars,  con- 
ditit>ned  for  the  appearance  of  one  Fitt-her,  at  the  next  term 
of  the  Circuit  Court,  to  answer  to  an  indictment  preferred 
against  him  for  the  crime  of  larceny.  The  scire  facias  shows 
that  the  judgment  of  forfeiture,  for  one  hundred  dollars,  was 
entered  against  the  cognizors,  and  it  commands  them  to  show 
cause  why  execution  should  not  be  issued  against  them  for 
that  amount. 

The  plaintiff  in  error  appeared,  by  his  attorney,  and  filed  a 
plea,  showing  that  the  Circuit  Court,  to  whom  the  indictment 
was  j)referred,  had  oi-dered  Fittsher  to  be  held  to  bail  in  the 
sum  of  one  hundred  dollars,  and  that,  in  pursuance  of  that  or- 
der, tlie  clerk  had  indorsed  on  the  back  of  the  capias,  on  which 
he  was  arrested,  the  sum  of  one  hundred  dollars,  as  the  amount 
of  bail  required.  That  he  was  arrested  on  that  warrant,  and 
reipiired  by  the  sheriff  to  give  bail  in  the  sum  of  two  hundred 
dollars,  and  that,  accordingly,  to  procure  his  release,  he  had 
given  the  recognizance,  in  the  scire  facias  mentioned,  for  the 
sum  of  two  hundred  dollars. 

To  this  plea  a  denmrrer  was  sustained  by  the  Circuit  Court, 
which  thereupon  rendered  final  judgment,  and  awarded 
[*564]  *execution  for  the  sum  of  one  hundred  dollars.  In 
this  the  court  most  clearly  erred.  The  sheriff  was 
ordered  to  t;ike  bail  in  the  sum  of  one  hundred  dollars,  and 
this  was  his  only  authority  for  taking  bail  in  any  amount. 
This  was  no  more  authority  for  him  to  require  bail  in 
the  sum  of  two  hundred  dollars,  than  it  was  to  require  him  to 
hnive  his  right  hand  in  pledge  for  his  a])pearance  at  court.  The 
sheriff  was  bound  to  p|n-sue"his  authority  strictly,  and  when  he 
departed  from  it  lie  acted  without  authority,  and  the  recogni- 
zance was  as  void  as  if  he  had  no  authority  whatever  to're- 
quire  bail.  It  is  no  answer  to  say  that  the  court  only  rendered 
a  judgment  against  him  for  one  liundred  dollars,  for  which  the 
.xherill"  was  authorized  to  take  bail.  There  is  nothing  in  this 
record,  except  the  plea,  showing  that  the  recognizance  was 
taken  in  too  kirge  a  sum;  and,  lifter  the  demurrer  was  sus- 
tained, the  coui't  could  not  rightfidly  act  ujion  its  statements.  It 
was  either  a  good  plea  or  a  bad  one.     If  good,  then  the  de- 
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miirrer  should  have  been  overruled,  and  if  bad,  the  court  had 
no  right  to  reduce  the  amount  of  the  judgment  on  the  strength 
of  its  statements.  But  there  is,  in  this  case,  a  principle  of 
higher  moment.  If  the  sheriff  may  require  the  prisoner  to  give 
bail  in  a  greater  amount  than  is  required  by  the  order  of  the 
court,  to  the  extent  of  one  hundred  dollars,  he  may,  with  the 
same  propriety,  require  ten  thousand,  and  thus  exercise  the 
most  intolerable  oppression;  and,  in  fact,  deprive  the  party 
altogether  of  the  right  to  give  bail.  It  is  no  satisfactory 
answer  to  say  that  the  court  may  treat  the  recognizance  as  if 
taken  for  the  true  amount  authorized,  for  the  greater  mischief 
is,  in  requiring  the  excessive  bail,  by  wdiich  the  pai*ty  may  be 
demanded  to  give  higher  bail  than  he  is  able  to  do,  and  thus 
compel  him  to  continue  in  prison,  when  he  might  have  secured 
his  discharge  by  giving  the  bail  required  by  law.  It  is  not, 
and  can  not  be,  denied  that  the  plea  showed  the  recognizance 
was  void  as  to  a  part;  and  if  as  to  a  part,  then  it  was  void  as 
to  the  whole.  There  is  no  authority  for  thus  reducing  the 
amount  for  the  purpose  of  giving  it  vitality.  The  plea  was 
good,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


*Geoege   Baenett    et   al.,    Appellants,   v.     \^b^^ 
Geoege  Smith,  Appellee. 

Ax>i)eal  from  Cook  Couniy  Court  of  Common  Pleas. 

Partj^er5?hip — What  constitutes — Release  of  bondsmen  of  ser- 
vant BY  master's  taking  PARTNER. — Where  it  is  agreed  between  A.  and 
B.  that  B.  shall  enter  into  business  with  A.,  and  receive  a  specified  sum  per 
annum  as  his  share  of  the  profits,  upon  condition  that  B.  shall  devote  his 
whole  time  to  the  business,  they  are  to  the  world  co-partners;  and  the  sure- 
ties to  a  bond,  conditioned  for  the  faithful  conduct  of  a  servant  who  was 
employed  by  A.  before  his  association  with  B.,  were  held  to  be  released  as 
against  A.  and  B.,  who  continued  the  servant  in  their  joint  service,  such 
servant  having  become  delinquent  while  in  such  joint  service. 

This  was  an  action  of  debt.  The  declaration  is  as  follows  : 
For  that  whereas -on  the  19th  day  of  April,  A.  D,  1850,  the 
defendants  made  their  certain  bond  or  writing  obligatory,  in 
the  sum  of  five  thousand  dollars,  lawful  money,  to  be  paid  to 
George  Smith  &  Co., — the  condition  of  said  bond  being  such, 
that  if  the  said  Thomas  Hamilton  Noble  (one  of  the  appellants 
herein,)  should  well  and  truly  perform  the  duties  assigned  to, 
and  trust  reposed  in,  him  as  teller  of  said  iirm,  and  as  long  as 
he  should   continue  in   that  capacity ;  or  if  the  said  Thomas 
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Hamilton  Xoble  sliould  well  and  trnlj  perform  the  duties  of 
every  other  otKce,  duty,  or  employment,  to  which  lie  might 
be  ap])ointed  in  the  otHce  of  said  Urm,  and  also  such  other 
duty  or  duties  as  might  from  time  to  time  be  assigned  to  him 
l)y  said  tirni,  or  by  the  managing  clerk  thereof,  or  nndertaken 
by  him  in  relation  to  the  said  lirm,  then  said  obligation  should 
be  void;  otlierwise  to  remain  in  full  force  and  virtue.  That 
afterwards  the  said  Thomas  Hamilton  Noble  entered  upon 
the  duties  of  teller  of  said  firm  of  George  Smith  &  Co.,  and 
continued  in  the  discharge  of  such  duties  for  the  space  of  four 
years  and  u[)ward  ;  and  that  on  the  10th  day  of  October,  A. 
D.  1854,  the  said  JN'oble,  while  in  discharge  of  the  duties  of 
the  office  of  teller,  abstracted  and  retained  from  the  funds  of 
said  George  Smith  &  Co.  the  sum  of  $9,579.93,  which  snm  it 
is  alleged  was  the  ]n-opcrty  of  said  plaintiff;  by  means  Avhereof 
said  defendants  became  liable,  etc.,  to  ]my  said  sum  of  $5,000; 
yet  that  said  defendants  have  not  paid  said  sum  of  $5,000, 
although,  &c.,  but  ha\'e  hitherto  neglected,  &c. ;  to  the  dam- 
age of  said  plaintiff,  of  Hxa  hundred  dollars,  and  therefore  he 
brings  suit. 

The  defendants,  Barnett  and  Armonr,  filed  three  pleas: 
Ist.  That  Thomas  Hamilton  Noble  did  not,  while  in  the  dis- 
cliarge  of  the  duties  by  him  to  be  performed,  in  said  writing 
obligatory  mentioned,  abstract  or  retain  from  the  funds  of  the 
j)laintitf  the  sum  of  money  in  said  declaration  mentioned,  or 
any  other  sum  of  money ;  concluding  to  the  country. 

Upon  this  ]ilea  issue  was  joined. 
[*566]  *2nd.  That  said  Thomas  Hamilton  Noble,  at  the 
time  of  the  execution  and  delivery  of  the  writing 
obligatory  in  said  declaration  mentioned,  was  employed  by 
the  said  plaintiff  for  the  term  of  three  years  from  the  19th 
day  of  A])ril,  A.  D.  1850,  and  no  longer,  to  perforn:  the 
duties  in  said  Avritin<r  obligatory  mentioned,  and  that  said 
Noble  did  for  that  time  well  and  truly  perform  and  keep  all 
and  singular  the  articles,  clauses,  payments,  conditions  and 
agreement  in  the  condition  of  said  bond  mentioned,  and  that 
before  any  default  of  said  Noble,  or  any  liability  of  said  de- 
fendants on  said  bond  had  been  incurred,  the  tii'ne  for  which 
said  Noble  was  employed  had  elapsed  and  expired,  and  this 
the  said  defeixlauts  are  ready  to  verify,  &q. 

To  this   plea  there  was  a  general  dennirrer,  which  was  sus- 
tained by  the  court. 

^  IWd.  Tliat  before  and  at  the  time  of  the  execution  and  de- 
livery of  tlie  writing,  the  said  ])laintiff  was  trading  and  doing 
iHisinoRfi  as  a  private  banker,  under  the  name  and  style  of 
George  Smith  <S:  Co.,  and  was  the  sole  and  only  person  com- 
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posing  the  said  firm  of  George  Smith  &  Co.,  and  that  the  said 
service  in  the  condition  of  said  bond  mentioned,  was  to  be 
performed  by  said  Thomas  Hamilton  Koble  to  the  said  plaint- 
iff in  his  said  business  as  a  private  banker;  that  said  IToble, 
dmdng  all  the  time  he  continued  in  the  service  of  said  plaintiif 
alone,  did  fully  perform  all  things  in  the  condition  of  said 
bond  required  of  him  ;  nor  did  he  during  that  time  abstract 
any  sum  of  money  from  the  funds  of  said  plaintiff.  But  said 
defendants  aver  that  on  the  19th  day  of  Aj^ril,  1852,  and  be- 
fore any  default  had  occurred,  the  said  plaintiff  associated 
with  himself  in  the  said  business,  a  partner,  one  Elisha  W.  Wil- 
lard,  and  that  while  said  Willard  was  associated  with  the  said 
plaintiff  as  a  partner  in  said  business,  the  said  default  of  said 
]^oble  occurred.  And  that  after  said  Willard  was  associated 
with  said  plaintiff  as  a  partner  as  aforesaid,  the  said  Noble 
served  the  said  firm,  and  did  not  serve  further  the  said  jjlaint- 
ift"  alone,  and  at  the  time  of  said  default  was  in  the  employ  of 
said  plaintiff"  and  said  Willard,  and  not  of  said  plaintiff  alone  ; 
and  this  the  said  defendants  are  ready  to  verify. 

To  the  defendants'  third  plea  the  plaintiff  replied :  that  on 
the  29th  day  of  November,  1851,  he  and  the  sai^i  Elisha  W. 
Willard  made  and  entered  into  a  covenant  and  agreement, 
setting  forth  that  on  said  29th  of  November,  1851,  said  de- 
fendant was  and  before  that  time  had  been  engaged  in  the 
general  business  of  banking  and  exchange,  in  the  city  of  Chi- 
cago, under  the  name,  style  and  firm  of  George  Smith  &  Co., 
and  that  said  party  of  the  second  part  (the  said  Willard)  being 
desirous  of  becoming  a  member  of  said  firm,  it  was  thereupon 
agreed  between  said  parties: 

*lst.  The  said  party  of  the  first  part  hereby  admits     [*567] 
and  receives  the  said  party  of  the   second  part  as  a 
member  of  the  firm  of  George  Smith  &  Co. 

2nd.  The  business  to  be  continued  and  carried  on  in  the 
city  of  Chicago,  in  the  name,  style  and  firm  of  George  Smith 
<fe  Co.,  and  to  be  a  general  banking  and  exchange  business,  of 
the  same  kind  and  character  as  has  been  heretofore  done  by 
said  party  of  the  first  part. 

3rd.  The  partnership  hereby  entered  into  is  to  continue 
from  the  first  day  of  December,  A.  D.  1851,  until  the  first  day 
of  December,  A.  D.  1853. 

4th.  The  capital  stock  used  in  said  business  is  to  be  fur- 
nished by  said  party  of  the  first  part. 

5th.  The  said  party  of  the  second  part  is  to  devote  his 
whole  time  and  attention  to  said  business,  and  is  not  to  use  the 
name  and  style  of  said  firm  for  any  other  purposes,  except  such 
as  regularly  belong  to  said  business  aforesaid. 
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Gtli.  Said  party  of  the  second  part  is  to  have  and  receive 
from  said  business  the  sum  of  three  thousand  dollars  per  an- 
num in  full  for  his  services,  and  in  lieu  of  all  other  profits  or 
f'aims  upon  said  parly  of  the  first  part,  the  said  lirra  or  the 
business  thereof. 

7th.  The  said  party  of  the  first  part  hereby  guarantees  to 
the  said  party  of  the  second  part,  the  payment  of  the  sum  men- 
tioned in  article  number  six. 

That  afterwards,  and  on  the  1st  day  of  June,  1853,  by  an 
agreement  thereunder  written,  said  articles  of  copartnership 
\vei-e  by  said  parties  "extended  for  three  years  from  and  after 
they  would  expire  by  limitation,  upon  the  same  terms,  except 
that  the  comjiensation  provided  for  in  article  six,  be  from  the 
date  hereof  $5,000  per  annum." 

And  it  is  averred  in  said  replication  that  said  plaintiff  and 
said  Willard  transacted  business  together  only  as  provided  in 
said  agreement;  and  so  the  said  plaintiff  says,  that  the  money 
so  abstracted  was  liis  money  solely,  and  that  notwithstanding 
said  articles  of  agreement,  was  abstracted  by  said  jSToble  while 
in  the  service  and  employ  of  said  ])laintiff'  alone;  and  so  the 
I'laintitf  says,  that  by  reason  of  the  premises,  he  and  the  said 
Willard  have  at  no  time  been  partners  as  is  alleged  in  said 
l>Iea.     Without  this,  etc.,  with  verification. 

To  the  rei>lication  of  the  plaintiff"  to  the  defendants'  third 
])lca,  tlie  defendants  rejoined  three  several  rejoinders. 

1.  That  the  said  plaintiff',  from  and  after  the  entering  into 
said  articles  of  agreement,  in  said  replication  mentioned  and 
set  forth,  at  all  times  represented  and  held  himself  out  to  said 

defendants  and  to  the  world  at  large,  as  a  paitner  o' 
[*568]     the  said  *Willard,  as  in  the  saict  ])lea  alleged,  and 

they,  the  said  defendants,  had  no  knowledge  or  ini^ji- 
mation  of  the  said  articles  of  agreement,  in  said  replication 
mentioned  and  set  forth,  Avith  verification. 

2.  That  the  said  plaintiff  ought  not  to  be  admitted  to  reply 
tliesaid  rei>lication  to  said  third  ])lea,  as  to  so  much  thereof  as 
alleges  tliat  the  said  money  abstracted  as  aforesaid,  was  the 
pro|-ertv  of  said  plaintiff,  and  not  at  anytime  that  of  said  Wil- 
lard and  said  plaintiff;  and  that  the  said  plaintiff'  and  the  said 
Willard  have  not  at  any  time  been  partners  as  ]n-ivate  bankers, 
as  allcgccl  in  said  third  plea,  because  said  defendants  say  that 
en  tlic  nth  day  of  July,  A.  D.  1S55,  the  said  plaintiff  and  the 
Kiid  Elisha  W.  Willard,  as  i)artners,  sued  the  said  Thomas 
Hamilton  Noble,  in  the  Cook  county  Court  of  Common  Pleas, 
for  tlie  same  identical  money  mentioned  in  said  declaration, 
and  afterwards,   as   such  partners,  by  the  consideration  of  said 
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court,  recovered  judgment  of  the  said  Thomas  Hamilton   No- 
ble for  the  same,  together  with  costs. 

3.  -That  the  said  plaintiff  ought  not  to  be  admitted  or 
received  to  reply  said  replication  to  the  defendants'  third  plea, 
as  so  mnch  as  sets  forth  said  articles  of  agreement,  because 
said  plaintiff,  at  all  times,  after  entering  into  the  same,  repre- 
sented and  held  himself  out  to  the  said  defendants  and  to  the 
world  at  large,  as  partner  of  said  Willard;  and  that  said  de- 
fendants have  no  knowledge  or  information  of  said  articles  of 
agreement,  in  said  replication  mentioned  and  set  forth. 

The  plaintiff  demurred  generally  to  each  of  the  rejoinders, 
and  the  demurrer  was  sustained  by  the  court. 

Trial  of  the  issue  on  the  first  plea  was  by  the  court,  without 
a  jury. 

On  the  trial  the  plaintiff  called  James  Alexander,  who  testi- 
fied that  Thomas  Hamilton  Noble,  one  of  the  co-obligors  in  the 
bond  sued  on,  was  teller  of  the  firm  of  George  Smith  &  Co., 
and  that  while  in  said  ofiice  and  in  the  employment  of  said 
plaintiff,  he  abstracted  and  retained  the  sum  of  $9,871.73,  the 
property  of  the  plaintiff',  which  he,  said  Noble,  still  owed  to 
plaintiff.  The  default  of  NoWe,  in  abstracting  and  retaining 
said  money,  was  not  discovered  until  after  he  went  away, 
which  was  in  July  or  August,  1854. 

The  defendants  then  introduced  in  evidence  the  record  of  a 
judgment  in  an  attachment  rendered  by  the  Cook  county 
Court  of  Common  Fleas,  in  favor  of  the  jDlaintift'  and  Elisha 
W.  Willard  against  Thomas  Hamilton  Noble  for  |9,873.71 
damages.  The  defendants  also  introduced  in  evidence  the 
record  of  a  decree  in  a  suit  in  chancery,  rendered  by  the  said 
court,  wherein  the  plaintiff  and  said  Elisha  W.  Wil- 
lard were  complainants  against  *Thomas  Hamilton  [*569] 
Noble  et  al.  for  the  sum  of  $9,873.71,  and  directing 
certain  property  to  be  sold  for  the  payment  thereof.  It  was 
admitted  that  the  money  mentioned  in  the  testimony  of  Alex- 
ander was  the  same  money  in  the  above  suits  in  favor  of 
Smith  &  Willard.  This  was  all  the  evidence  in  the  case. 
The  court  found  the  issue  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  which  was  overruled  by  the  court,  and 
exception  taken  thereto.  Judgment  was  rendered  for  the 
plaintiff  for  85,000  debt  and  |5,000  damages,  the  debt  to  be 
discharged   on  payment  of  the  damages  and  costs. 

The  errors  assigned  are :  1,  in  overruling  the  defendants' 
motion  for  a  new  trial ;  2,  in  sustaining  the  demurrer  to  the 
defendants' second  plea;  3,  in  sustaining  the  demurrer  to  the 
defendants'  rejoinders. 
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Til  is  cause  was  lieard  before  J.  M.  Wilson,  Judge,  at  the 
vacation  term  of  the  Common  Pleas,  in  April,  1850. 

HiGGiNS,  Beckwith  aiid  Strother,  for  Appellants. 

Burton  and  Winston,  for  Appellee. 

Caton,  J.  The  question  ]iresented  by  the  pleadings  in  this 
cause  is  this:  George  Smith  was  doing  a  banking  business 
under  tlie  name  of  George  Smitli  &  Co.  And,  as  such,  eni- 
j)lo_ved  Xuble  as  his  teller  in  the  bank.  Barnett  and  Armour 
executed  the  bond  sued  on,  to  Smith,  by  the  name  of  George 
Smith  cV:  Co.,  conditioned  that  Noble  should  conduct  himself 
with  integrity,  &c.,  in  his  said  appointment,  ancl  in  any  other 
enijiloyment  of  the  obligee.  Smith  afterwards  entered  into  a 
contract  of  copartnership  with  Willard,  in  the  said  banking 
business,  by  M-hich  it  M-as  agreed  that  he  should  be  a  jiartner 
in  the  firm  of  George  Smith  &  Co.,  and  that  Smith  should  pay 
him  three  thousand  dollars  per  annum  for  his  share  of  the 
]irotits  in  the  business,  and  that  he  should  devote  his  entire 
time  to  the  business  of  the  firm.  After  its  expiration  this  con- 
tract of  cojiartnershi])M'as  renewed,  increasing  the  amount  to  be 
paid  to  Willard,  for  his  share  of  profits,  to  five  thousand  dollars 
per  annum.  During  all  this  time,  Xoble  was  continued  as  teller 
in  the  banking  house,  and  after  Willard  was  admitted  as  a 
];artner  with  Smith,  Noble  abstracted  of  the  funds  of  the  house 
nearly  ten  thousand  dollars,  for  which  he  failed  to  account. 
Smith  and  Willard  sued  Noble  fortius  money  and  obtained  a 
judgment  against  him,  but  failing  to  obtain  satisfaction,  Smith 
brought  this  action  against  the  oljligees  in  the  aforesaid  bond 
to  him.     Barnett  and  Armour  knew  that  Willard  had  been 

admitted  as  a  i\artner  in  the  house,  but  did  not  know 
[*570]     of  the  ]irovision  of  the  contract  by  which  *WilIard 

^yas  to  receive  a  stijjulated  sum  in  lieu  of  profits.  The 
(pv.stion  is,  whether  ihcy  are  liable  for  the  misconduct  of  No- 
ble, after  Willard  M-as  admitted  to  the  partnership.  It  was 
freely  admitted,  that  if  AVillard  had  been  admitted  as  a  gen- 
ei-al  partner,  they  could  not  be  liable:  but  it  is  insisted  that 
by  tlie  contract  between  Smith  and  Willard,  he  did  not  be- 
come in  fact  and  in  law  a  partner  in  the  house;  that  he  Avas 
an  enii)l<>yee  of  the  house  upon  a  stijuilated  salary,  entitled  to 
no  profits  and  liable  to  no  losses.  If  that  M-ere  so  inter  partes 
it  would  not  follow  that  such  was  Willard's  position  as  to  the 
jiublic  or  third  jtersons.  But  as  between  themselves  their  re- 
lations were  not  those  of  master  and  servant.  For  instance, 
Willard  was  bound  to  devote  his  time  and  services  to  the  bus- 
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iness  of  tlie  house,  and  by  that,  he  was  bound  to  do  so  when 
able,  but  suppose  he  was  sick  for  a  day,  a  week,  or  a  month,  or 
even  a  whole  year,  if  he  was  a  clerk  on  a  salary,  the  salary 
would  stop  whenever  the  services  stopped ;  but  as  partner 
his  share  of  the  profits  did  not  stop,  nor  did  Ins  stipulated 
compensation  which  he  was  to  receive  in  lieu  of  profits.  As 
between  themselves  then,  a  different  degree  of  obligation  is 
imj)Osed  upon  Willard  to  render  the  service  speciiied.  Again, 
he  could  not  sue  Smith  for  work  and  labor,  as  he  could  were 
he  at  service  for  a  salary.  Should  he  sue  Smith  for  the  stip- 
ulated sum,  he  would  have  to  count  specially  for  the  price  of 
his  share  of  the  ])roiits  and  not  for  the  services.  He  did  not 
serve  Smith  alone,  but  himself  and  Smith  as  partners.  As 
between  themselves,  their  relations  differ  from  those  of 
master  and  servant.  But  that  is  a  matter  of  very  little 
moment  in  the  jDresent  inquiry.  The  question  is,  what  is 
their  position  as  regards  the  public  and  third  persons  ?  To 
that  there  can  be  but  one  answer.  They  are  partners. 
The  agreement,  set  out  in  the  pleadings,  declares  them 
to  [be  partners ;  and  as  such  they  held  themselves  out 
to  the  world,  by  carrying  on  business  in  the  partnership 
name.  The  legal  title  to  all  the  partnership  effects  was  in 
Willard  and  Smith,  and  all  actions  to  collect  their  debts  had 
to  be  prosecuted  in  their  joint  names,  and  both  were  alike 
liable  for  the  debts  of  the  lionse.  Willard  was  just  as  liable 
as  Smith  for  all  losses,  and  should  Smith  fail  to  meet  them, 
he  would  be  obliged  to  do  so,  if  necessary,  out  of  his  private 
estate,  and  look  to  Smith  for  indemnity  on  the  contract.  In 
case  of  the  death  of  Smith,  Willard,  I  aj^prehend,  would  have 
the  right  to  close  up  the  business  of  the  firm  as  surviving  part- 
ner, in  defiance  of  Smith's  personal  representatives. 

The  money  then,  which  Noble  abstracted,  was  not  Smith's, 
but  it  belonged  to  Smith  and  Willard.  Smith  alone  is  the 
obligor  in  the  bond,  and  the  sureties  only  undertook  for  the 
principal,  that  he  should  act  with  fidelity  to  Smith, 
when  in  his  employ  *alone.  They  never  undertook  [*571] 
to  answer  for  him  when  in  the  employ  of  Smith 
and  Willard,  or  of  any  other  person  than  Smith.  While  in 
Smith's  employ,  self-interest  would  prompt  them  to  carefully 
watch  the  conduct  of  Noble,  but  when  he  left  Smith's  employ 
and  entered  into  the  service  of  Smith  and  Willard,  they  were 
no  longer  called  upon  to  look  after  him,  for  they  had  a  right 
to  consider  that  they  were  no  longer  answerable  for  his  con- 
duct. After  that,  scrutiny  into  his  conduct  would  have  been 
officious,  if  not  impertinent.  We  think  the  rejoinders  were 
good,  and  that  the  replication  was  bad,  so  that  the  demurrer 
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should  liave  been  overruled  as  to  the  rejoinders,  but  sustained 
to  the  rei)lication. 

Tlie  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  qx  versed. 


Cyrus  P.  Bradley,  Appellant,  v.  Michael   Geisel- 
man, Appellee. 

Appeal  from  Kane. 

A  party  who  has  taken  the  deposition  of  a  witness,  has  a  right  to  read  it 
in  evi(ience,  althougi  the  witness  may  be  present  at  thp  trial.  If  the  oppo- 
site party  chooses,  he  may  examine  the  witness. 

This  was  an  action  brought  by  Michael  Geiselman  in  the 
Cook  county  Court  of  Common  Pleas,  against  Bradley,  for  an 
alle^ffed  trespass  in  seizing  certain  personal  property. 

The  ]ilaintitf  claimed  the  pro]  erty  in  the  declaration  men- 
tioned by  a  sale  made  to  him  by  Elisha  W.  King  and  Henry 
A.  Layton,  doing  business  under  the  firm  of  H.  A.  Layton  & 
Co.     The  defendant  pleaded  the  general  issue,  with  notices. 

The  case  "vvas  taken  by  change  of  venue  to  Kane  county. 
At  May  term,  1S55,  of  the  Kane  Circuit  Court  the  cause  was 
tried  before  I.  G.  Wilson,  Judge,  and  a  jury.  The  facts  con- 
nected with  the  point  decided,  are  stated  in  the  oi^iuion. 

"Williams  and  TVoodbeidge,  for  Appellant. 

B.  C.  CooKE  and  A.  M.  Hekkington,  for  Appellee. 

Skinner,  J.  The  plaintiff  below  having  closed  his  evidence, 
the  defendant  offered  to  read  to  the  jury  the  deposition  of  one 
White  taken  by  him  in  the  cause.  The  plaintiff'  then  piro- 
duced  the  witness  in  person,  objected  to  the  reading  of  his 

deposition,  and  the  court  sustained  the  objection. 
[*572]     The  defendant  had  the  *right,  under  the  statute,  to 

take  the  dej)osition  to  be  read  in  evidence  on  the 
trial,  and  the  question  is,  did  the  ]n-oduction  of  the  witness,  by 
the  0|)po8itc  party,  depri\  e  him  of  the  right  to  use  the  depo- 
sitions? Parties  are  supposed  to  go  to  trial  relying  upon  such 
legal  evidence  as  they  show  thcniselves  ready  to  produce. 
This  deposition  was  a  part  of  the  defendant's  evidence,  and 
material  to  his  defence.     To  compel  a  party  to  abandon  his 
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depositions  and  resort  anew  to  the  witnesses,  produced  by  his 
adversary,  perhaps  for  the  occasion,  would  encourage  ^tamper- 
ing  with  them,  produce  surprise  and  afford  undue  advantage. 
The  defendant  had  a  right  to  rely  upon  his  evidence,  as  it 
stood,  to  use  it  in  the  form  taken,  and  could  not,  by  the  act  of 
the  plaintiff,  be  driven  to  the  necessity  of  attempting  to  im- 
peach his  own  witness  by  proof  of  contrary  testimony,  given 
by  him  in  his  deposition.  Nor  would  it  be  consistent  with 
justice,  to  allow  the  jjlaintiff,  by  producing  the  witness  and 
comj^elling  the  defendant  to  put  him  on  the  stand  as  his  wit- 
ness, the  advantage  practically  resulting  from  the  cross-exami- 
nation of  eliciting  testimony  in  chief.  If  the  plaintiff  de- 
sired to  examine  the  witness,  on  his  part,  either  in  chief  or 
upon  the  matters  to  which  he  had  testified  in  his  deposition, 
he  was  at  liberty  to  do  so,  but  he  could  not  prevent  the  de- 
fendant from  using  the  evidence  upon  which  he  had  a  right 
to  rely,  and  went  to  trial.  Phenix  v.  Baldwin^  14  Wend,  62. 
Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Nelson  C.  E,ae,  Plaintiff  in  Error,  v.  William  Hul- 
B'PtT  ET  AL.,  Defendants  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

Action  on  judgment  of  sister  State — Pleading. — It  is  not  requisite, 
in  an  action  upon  a  judgment  of  a  sister  State,  to  aver  that  the  court  which 
pronounced  the  judgment  had  general  jurisdiction  or  special  jurisdiction  of 
the  subject  matter,  or  of  the  person,  if  the  action  is  upon  a  judgment  of  a 
court  of  general  jurisdiction. 

Judicial  notice. — It  is  the  duty  of  this  court  to  take  the  same  notice, 
that  the  Supreme  Court  of  another  State  bad  jurisdiction  of  the  subject  mat- 
ter and  of  the  regularity  of  its  proceedings,  that  it  would  take  of  a  doraes- 
tic  judgment. 

Jurisdiction. — The  question  of  jurisdiction  over  the  person  is  lather  one 
of  evidence  than  of  pleading. 

Judgment  not  a  contract. — A  judgment  is  not  a  contract,  witliin  the 
meaning  of  the  statutes  in  relation  to  what  may  be  matters  of  set-off  in  this 
State. 

This  is  an  action  of  debt  upon  a  judgment  of  the  Su  preme 
Court  of  the  State  of  ]S[ew  Yoik,  commenced  in  the  Cook 
county  Court  of  Common  Pleas. 

*The  declaration  alleges  that  William  Hulbert  and  [*573J 
LaFayette  Hulbert,  pjlaintiffs,  by  their  attorneys,  com- 
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I»laiii  of  Kelson  C.  Eae,  defendant  in  this  snit,  of  a  plea  of 
debt,  that  he  render  to  tlie  said  plaintilis  the  sum  of  twel%e 
thousand  dollars,  -which  he  owes  to  and  unjustly  detains  from 
the  said  plaintiffs.  For  that,  whereas  heretofore,  to  wit,  on 
the  2Slh  dav  of  April,  1854,  at  a  term  of  the  Supreme 
Court  of  the  State  of  JS'ew  York,  for  the  county  of  New- 
York,  lield  in  and  for  said  county  in  said  State,  before  the 
lu)norable  the  justices  of  said  court,  the  said  plaintitfs,  by  the 
consideration  and  judgment  of  the  said  court,  recovered 
against  tlie  said  defendant  as  well  a  certain  debt  of  ten  thou- 
Kind  three  hundred  and  forty-two  dollars  and  seventy-six  cents, 
as  also  two  Inindred  and  thirty  dollars  and  sixty-nine  cents, 
which,  in  and  b}'  the  said  court,  were  then  and  there  adjudged 
to  said  ])laintiffs  for  their  costs,  disbursements,  and  extra 
allowance  granted  by  said  court,  M'hereof  the  said  defendant 
was  convicted,  as  by  the  record  and  proceedings  thereof  re- 
maining in  said  court  more  fully  appears,  etc. 
To  which  declaration  the  defendant  pleaded. 

1.  JS^iil  tiel  record. 

2,  Sjiecial  ]ilea:  That  said  judgment,  declared  on  as 
aforesaid,  was  obtained  by  fraud,  and,  after  the  formal  part 
thereof,  is  in  substance  as  follows,  to  wit:  Ijccause  he  says 
tliat  heretofore,  to  wit ,  on  the  9th  day  of  May,  1853,  to  wit, 
at  tlie  city  and  county  of  New  York,  in  the  State  of  New 
Yoi-k,  the  said  i)laintiif,  contriving  and  intending  to  cheat  and 
defraud  the  said  defendant,  and  obtain  an  undue  advantage 
over  him,  unlawfull}^  knowingly,  designedl}^  and  without 
having  any  claim  or  demand  in  law  or  ecpiity  then  subsisting 
against  the  said  defendant,  and  did  then  and  there  commence 
an  action  in  the  Supreme  Court  of  the  said  State,  against  the 
Kiid  defendant  in  assumj)sit  upon  promises,  and  did  then  and 
there  unlawfully,  knowingly,  and  designedly,  falsely  pretend 
or  claim  in  their  complaint  in  said  action  damages  to  the 
amount  of  $^0,75().(iy,  together  with  interest  thereon  from 
March  1,1853;  that  afterwards,  to  wit,  on  the  15th  day  of 
July,  1853,  the  said  defendant  served  his  answer  in  said  action 
denying  the  allegations  of  indebtedness  in  said  complaint,  and 
claimed  and  alleged  tiie  fact  that  the  said  plaintiffs  were  tlien 
and  there,  at  the  time  of  the  commencement  of  said  action, 
indebted  unto  said  defendant  in  the  sum  of  $10,000  over  and 
above  all  legal  claims  and  demands  which  the  said  plaintiffs 
tlicn  liad  against  him  for  butter,  produce  and  merchandise 
had,  and  lec  -ived  by  said  plaintilh  of  and  from  the  said  defend- 
ant before  the  commencen  ent  of  ^aid  action,  and  Avhich 

[*574]     said  sum  of   ^10,(»00  the  said  defendant  was  ^then 
and  there,  by  the  laws  of  the  rftate  of  New  York,  at 
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the  time  of  tlie  commencement  of  said  action  and  of  the 
rendition  of  the  judgment  hereinafter  mentioned,  available  to 
said  defendant  by  way  of  set-off  or  counter  claim  against  the 
said  pretended  claim  of  the  said  plaintiff's;  that  afterwards,  to 
wit,  on  the  2nd  day  of  August,  1853,  the  said  plaintiffs  filed  a 
replication  to  said  answer,  denying  the  allegations  therein,  and 
issue  being  thereu])on  joined,  afterwards,  to  wit,  on  the  29th 
day  of  August,  1853,  said  cause  was  duly  referred  to  a  sole 
referee  pursuant  to  the  rules  and  practice  of  said  court. 
And  the  said  defendant  further  says,  that  a  time  and  place  for 
the  hearing  of  said  action  was  fixed  by  the  referee  therein, 
at  which  time  and  place  the  said  defendant  appeared  with  his 
counsel  and  witness  to  try  said  cause,  and  the  said  defendant 
avers  that  he  was  then  and  there  prepared  to  establish,  and 
could  then  and  there  have  established,  by  the  legal  and  com- 
petent evidence  of  said  witness,  had  the  trial  of  said  action 
then  and  there  proceeded,  the  fact,  that  the  said  plaintiffs  then 
had  no  valid  subsisting  claim  or  demand  in  law  against  him, 
the  said  defendant,  but  that,  on  the  contrary  thereof,  they, 
the  said  plaintiffs,  were  indebted  to  him,  the  said  defendant, 
which  facts  were  then  and  there  well  known  to  and  under- 
stood by  the  said  plaintiff's ;  but  the  said  plaintiffs,  contriving 
and  intending  to  cheat  and  defraud  the  said  defendant  in  that 
behalf,  and  to  obtain  an  undue  advantage  over  him  in  said 
suit,  did  then  and  there  unlawfully,  knowingly,  and  designedly 
falsely  pretend  and  represent  to  said  defendant,  that  they 
were  desirous  of  settling  taid  suit  upon  just,  fair  and  reason- 
able terms  with  said  defendant,  and  did  then  and  there  pro- 
]30se  and  off'er  to  settle  and  discontinue  the  same  upon  ]iay- 
ment,  by  said  defendant  to  said  plaintiffs,  of  a  certain  nominal 
sum  in  money  then  and  there  agreed  upon  by  and  between 
the  said  plaintiff's  and  said  defendant,  as  soon  as  the  said  de- 
fendant could  make  the  necessary  arrangement  to  pay  the 
same  through  his  father,  then  living  at  Cortland  county  and 
State  of  New  York.  And  the  said  defendant  further  says, 
he  then  and  there  accepted  said  proposition  and  offer  of  the 
said  plaintiffs  and  agreed  to  pay  said  sum  of  money  so 
agreed  upon  as  aforesaid  upon  the  terms  and  conditions  afore- 
said; and  confiding  in  the  false  pretences  and  fraudulent 
representations  made  by  the  said  plaintiffs  as  aforesaid,  and 
being  deceived  thereby,  was  induced,  by  reason  thereof,  to 
dismiss  his  said  witnes^s  and  allow  them  to  depart  and  go 
home,  a  distance  of  five  hundred  miles  from  said  court ;  also 
to  depart  himself,  and  go  immediately  and  at  once  to  the 
coanty  of  Cortland  aforesaid,  a  distance  of  three 
hundred  miles  *from  court,  to  complete  said  arrange-      [*575] 
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lucnt  and  settle  said  suit  upon  the  terms  and  c•ondition^^ 
aforesaid.  And  tlie  said  defendant  further  says,  that  before 
he  had,  by  ordinarj'  diligence,  time  to  com])lete  said  arrange- 
ment and  settle  said  suit  ujx.n  the  terms  and  conditions  afore- 
said, and  before  a  reasonable  time  therefor  had  elapsed,  and 
before  he  could  by  possibility  again  re-assemble  his  wit- 
nesses and  get  ready  for  trial  and  try  said  suit,  tlie  said  plaint- 
iffs, disregarding  their  said  offer  and  agreement  to  settle  said 
suit,  which  they  never  intended  to  settle,  but  knowingly  and 
fraudulently  contriving,  as  aforesaid,  to  cheat  and  defraud  the 
said  defendant  in  tliat  behalf,  and  obtain  against  him  an  un- 
just and  exceedingly  large  judgment,  did,  by  means  of  tlie 
false  pretences  and  fraudulent  representations  aforesaid,  get 
the  said  defendant  and  his  witnesses  out  of  the  way  as  afore- 
said, and  did  then  and  there,  in  the  absence  of  said  defendant 
and  his  said  witnesses,  press  said  suit  on  to  trial  and  try  the 
same  before  said  referee,  and  did  then  and  there,  on  the  trial 
of  sjiid  action,  by  false  evidence,  fraudulently,  knowingly,  and 
designedly  fix  and  establish  before  said  referee  the  sum  of 
!?l'»,o42.7G  against  the  said  defendant,  for  which  sum  the  said 
])laintitfs,  on  tiling  the  report  of  said  referee  therefor,  did,  on 
the  liSth  day  of  Ajiril,  1854,  in  said  Supreme  Court,  recover 
judgment  against  the  said  defendant,  together  with  $230.61> 
costs  of  suit,  whereas,  in  trutli  and  in  fact,  the  said  defendant, 
at  the  time  of  the  trial  of  said  suit  and  of  the  rendition  of 
said  judgment  as  aforesaid,  was  not  indebted  to  said  plaintiff's 
in  any  sum  of  money  whatever,  wliicli  tlie  said  plaintiffs  M-ell 
knew.  And  the  said  defendant  avers,  that  he  has  always  been 
ready  and  willing  to  perform,  and  has  offei-ed  to  perform,  his 
agreement  aforesaid  to  settle  said  suit  within  the  time  and 
upon  the  terms  and  conditions  aforesaid,  but  that  the  said 
plaintiffs  never  intended  to  ]ierform  said  agreement  on  their 
])art,  and  have  hitherto  wholly  refused  to  receive  and  accept 
said  sum  of  money  agreed  upon  as  aforesaid,  and  discontinue 
said  suit  or  vacate  said  judgment,  and  still  so  refuse  to  accept 
the  same.  And  the  said  defendant  also  avers,  that  said  judg- 
ment, thus  obtained,  is  made  the  foundation  of  this  actioiL 
wherefore  he  says  that  said  judgment  was  and  is  void  in 
law,  etc. 

3.     Special  ])lea  is  in  the  usual  form  of  a  ])lea  of  set-off. 

To  wliich  sj^ecial  pleas  the  plaintiff's,  by  their  attoineys,  in- 
tcri>osud  a  general  denuirrer  and  assigned  special  causes  as 
follows,  to  wit :  To  the  first  special  ])lea  they  allege  : 

1.  Jt  does  not  set  forth  any  such  fraud  in  the  obtaining 
of  judgment  as  tliis  court  c^m  take  notice  of  in  this  suit. 

2.  It  does  not  appear  from  said  ])lea  but  that  a  long  time 
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elapsed  between  the  hearing  of  the  case  before  the  ref- 
eree and  *the  HHng  of  his    report  and  final  entry,  of     [*576] 
judgment,  nor  but  that  the  defendant  had  time  and 
opportunity,  before  judgment  was  entered,  to  have  interposed 
his  defence. 

3.  It  does  not  show  but  that  the  defendant  was  jiresent  in 
court  in  person  or  by  attorney  before  and  at  tb.e  time  of  the 
entry  of  said  judgment  in  the  case,  nor  but  that  he  did  inter- 
pose his  defence, 

4.  That  it  is  multifarious  and  inconsistent,  and  is,  in  other 
respects,  uncertain,  informal,  and  insufficient,  etc. 

And  for  special  causes  of  demurrer  to  second  amended 
special  plea,  plaintitf  s  say  : 

1.  It  sets  up  a  claim,  originating  and  growing  out  of  the 
same  contract  on  which  suit  was  brought  and  the  judgment 
sued  on  in  this  cause  was  recovered,  which  claim  should  have 
been  interix>sed  in  that  suit  and  cannot  be  set  off  in  a  suit  on 
the  judgment. 

2.  It  shows  that  the  demand  attempted  to  be  set  off  ac- 
crued before  the  commencement  of  the  suit  in  which  the  judg- 
ment sued  on  was  recovered,  which  demand  should  have  been 
set  off  in  that  suit. 

3.  That  said  second  amended  special  plea  is  in  other  respects 
uncertain,  informal  and  insufficient,  etc. 

That  defendant  joined  in  demurrer,  and  judgment  was  given 
therein  for  and  in  favor  of  said  Hulberts,  and  against  said 
Rae,  who  stood  by  his  said  pleas  as  amended. 

The  judgment  declared  upon  and  introduced  in  evidence  in 
this  cause  is  as  follows  : 

"  SUPREME  COURT. 
"  William  HuLBERT  and  ^ 
La  Fayette  Hulbert 

Nelson  C.  Rae.  J  This  action   being  at  issue,  and  having 

been  duly  referred  to  the  Hon.  William  Kent,  as  sole  referee  to  hear  and  de- 
termine the  issue  joined  therein,  and  the  report  of  the  said  William  Kent, 
referee,  having  been  duly  filed,  whereby  he  finds  to  be  due  from  the 
said  Nelson  C.  Rae  to  said  William  Hulbert,  and  La  Fayette  Hulbert,  the 
sum  of  ten  thousand  three  hundred  and  forty-two  dollars  and  seventy-six 
cents:  Now,  on  motion  of  William  D.  Booth,  the  plaintiff's  attorney,  it  is 
hereby  adjudged  that  the  said  William  Hulbert  and  La  Fayette  Hulbert,  the 
said  plaintiffs,  recover  of  the  said  Nelson  C.  Rae,  the  defendant,  the  afore- 
said sum  of  ten  thousand  three  hundred  and  forty-two  dollars  and  seventy- 
six  cents,  together  with  the  sum  of  two  hundred  and  tliirty  dollars  and  sixty. 
nine  cents  costs,  disbursements,  and  extra  allowance  granted  by  tliis  court 
amounting  in  the  whole  to  the  sum  of  ten  thousand  five  hundred  and  seven- 
ty-three dollars  and  forty -five  cents." 
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The  issue  of  md  iiel  record  was  tried  and  found  for   said 

Ilulberts,  and  a  general  judgment  was  thereupon  ren- 

[*5T7]     dered   in  *said  Court   of   Common  Pleas  for  and    in 

favor  of  said  Ilulberts,  and  against  said  Eae,  upon  tlie 

whole  record. 

Anderson  and  McAllistek,  for  Plaintiffs  in  Error. 

G.  GooDKiCH,  for  Defendant  in  Error. 

Caton,  J.  This  was  an  action  of  debt  upon  a  judgment 
rendered  in  the  Supreme  Court  of  the  State  of  New  Tork. 
The  declaration  is  in  the  usual  form,  averring  that  the  plaint- 
iffs recovered  a  judgment  on  the  day  specified,  in  the  Supreme 
Court  of  the  State  of  New  York,  against  the  defendant,  for 
his  debt  and  damages  adjudged,  etc.,  Avitli  profert.  The  de- 
fendant pleaded,  first,  nul  tiel  record;  second,  a  special  plea, 
that  the  judgment  was  obtained  by  fraud,  and  third,  a  plea 
of  set-off'.  The  plaintiffs  took  issue  on  the  first  plea,  and  de- 
murred to  the  second  and  thii-d,  which  dennirrer  was  sustained 
by  the  court.  The  court  then  found  the  issue  on  the  first 
l)lea  for  the  plaintiff's,  and  rendered  judgment  for  theu*  debt 
and  damages. 

The  first  question  presented  is,  that  the  declaration  is  insuffi- 
cient, and  that  the  demurrer  to  the  plea  should  have  been 
carried  back  and  sustained  to  it.  It  is  objected,  that  there  is 
no  averment — that  the  Supreme  Court  of  Nev\"  York  is  a  court 
of  general  jurisdiction,  or  that  it  had  sj^ecial  jurisdiction  of  the 
subject  matter  of  that  suit,  and  that  there  is  no  averment  that 
the  court  had  jurisdiction  of  the  person  of  the  defendant.  It 
is  not  pretended  tliat  these  avei-ments  are  necessary  in  a  dec- 
larati(Ui  upon  a  domestic  judgment  of  a  court  of  general  juris- 
diction, nor  do  we  think  them  necessary  where  the  judgment  is 
i-endercd  in  a  court  of  a  sister  State  of  general  jurisdiction; 
nor  will  we  now  say  they  are  necessary  e\en  upon  a  strictly 
foreign  judgment.  While  for  many,  if  not  for  most,  purposes, 
the  several  States  of  the  Union  are,  as  to  each  other,  consid- 
ered and  treated  as  foreign  States,  yet  it  is  not  strictly  so  as  to 
the  judgmentii  rendered  by  theii-  several  courts.  I  will  not 
fjnule  from  tlie  constitution  and  laws  of  the  federal  govern- 
ment, but  from  the  opinion  of  this  court  in  the  case  of  Welchw 
Si/keM,  ',\  (lihiian,  lOi).  It  is  there  said,  'Under  the  constitu- 
tion of  the  Unitt'd  States,  and  laws  made  in  pursuance  thereof, 
tlie  judgments  i/i  pcmma?/}  of  the  various  States  are  ])lacedon 
the  ft)(»ting  of  domestic  judgments,  and  they  are  to  receive  the 
BUiie  credit  and  effect,  when  sought  to  be  enforced  in  differ- 
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ent  States,. as  tliey,  by  law  or  usage,  have,  in  the  particular 
States  where  rendered."  We  are  then  to  treat  this  judgment, 
or  give  it  the  same  effect,  as  if  rendered  by  one  of  our  own 
courts  or  as  if  this  were  a  proceeding  in  New  York. 
We  do  not  hesitate  to  declare  that  it  is  our  duty  *to  [*578] 
take  notice  that  the  Supreme  Court  of  New  York  had 
jurisdiction  of  the  subject  matter  ;  and  the  same  presumptions 
arise  in  favor  of  the  jurisdiction  of  the  person,  and  of  the 
regularity  of  the  proceeding,  that  would  arise  upon  a  donjestic 
judgment.  How  far  tliose  presumptions  arise  in  favor  of  the 
jurisdiction  of  the  person,  it  is  not  necessary  now  to  discuss  partic- 
ularly, for  that  is  a  question  rather  of  evidence  than  of  plead- 
ing. Though  it  may  be  necessary,  when  used  as  evidence,  that 
the  record  should  show  such  facts  as  are  necessary  to  give  the 
court  jurisdiction  of  the  person  of  tht;  defendant,  or,  at  least, 
as  raise  a  presumption  of  jurisdiction,  yet  it  is  not  necc.sary 
that  such  facts  should  be  set  out  in  the  pleading.  It  is  only 
necessary  to  aver  that,  by  the  consideration  of  the  court,  a 
judgment  was  rendered  against  the  defendant.  The  implica- 
tion is,  that  it  was  a  valid  judgment,  and  that  is  sufficient  to 
lay  the  foundation  for  the  proof  of  every  fact  necessary  to  show 
that  it  was  a  valid  judgment. 

It  is  argued  that  every  fact  which  is  necessary  to  be  proved 
must  be  averred.  This  is  not  so  to  the  extent  contended.  All 
proof  must  be  in  support  of,  and  find  its  foundation  in,  the 
pleading,  but  every  distinct  fact  need  not  be  pleaded.  That 
would  be  pleading  the  evidence.  In  the  case,  above  referred 
to,  in  3  Gilman,  and  in  the  case  of  Bimeler  v.  Dawson,  4- 
Scam., 536,  which  were  actions  on  judgments  from  other  States, 
the  pleadings  are  not  set  out  in  the  reports;  but  I  have  exam- 
ined the  original  files,  and  find  that,  in  neither  declaration,  was 
there  any  averment  that  the  court  rendering  the  judgment  had 
jurisdiction  of  the  person  of  the  defendant,  but  that  they,  like 
this  declaration,  follow  the  common  precedents,  averring  gen- 
erally the  j-endition  of  the  judgment.  It  is  true  that,  in  those 
cases,  the  objection  was  not  made,  so  that  it  was  not  expressly 
passed  upon  by  the  court,  but  they  at  least  serve  as  approved 
precedents;  and,  from  the  counsel  reported  as  engaged  in  them, 
we  may  well  suppose  the  objection  would  have  been  taken 
had  it  been  deemed  tenable.  We  think  the  declaration  sufii- 
cient. 

The  first  special  plea  avers  that  the  plaintiffs,  knowing  that 
they  had  no  just  cause  of  action  against  the  defendant,  com- 
menced the  suit  in  the  Supreme  Court  of  New  York,  to  which 
he  appeared  and  filed  a  plea  of  set-oif ;  and  that,  after  the 
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issues  wore  formed,  the  cause  was  referred  to  a  referee,  accord- 
in<j!;  to  the  practice  of  that  court,  before  whom  the  parties  ap- 
])earcd  for  trial,  wheu  the  defendant  had  his  witnesses  present, 
by  wlioin  he  could  have  established  his  set-off  to  a  greater 
amount  than  he  owed  the  plaintiffs.  That  terms  of  settlement 
were  then  agreed  upon,  by  which  the  defendant  was  to  pay 

the  ])laintiffs  a  certain  nominal  sum  of  money  in  satis- 
[*579J     faction  of  their  claim,  and  they  ^should  dismiss  their 

suit,  wliicli  sum  the  defendant  was  to  pay  as  soon  as 
lie  could  make  the  necessary  arrangement  with  his  father, 
wlio  lived  in  Cortland  county,  a  distance  of  three  hundred 
miles.  That,  on  the  faith  of  this  agreement,  the  defendant 
dismissed  his  witnesses,  and  went  to  his  father  to  complete  the 
arrangement,  but  that,  during  his  absence,  and  before  he  could, 
by  reasonable  diligence,  com|)lete  the  arrangement  with  his 
father  and  return,  the  ])laintitfs  brought  the  cause  to  trial  before 
the  referee,  and.  by  false  testimony,  established  a  claim  before 
him  of  ^10,343. 7t),  which  amount  the  referee  reported  in  their 
favor,  and  against  the  defendant,  for  which  a  judgment  was 
subsequently  rendered  against  him  witb  damages,  interest, 
costs,  vSrc.  And  the  plea  further  avers  that,  in  this,  the  plaint- 
iffs acted  fraudulently.  To  this  plea  a  demurrer  was  sustained, 
and  we  think  very  ])roperly.  In  this,  there  is  no  such  fraud 
set  out  as  would  vitiate  a  judgment.  The  agreement  for  the 
settlement  of  the  suit  was  matter  properly  cognizable  before 
that  court,  and  should  have  been  interposed  for  the  purpose  of 
postponing  the  trial  before  the  referee,  or  should  have  been 
objected  to  the  report,  when  judgment  was  moved  thereon;  or, 
if  for  any  cause  the  defendant  could  not  then  present  the  ob- 
jection, he  should,  at  the  earliest  op]X)rtunity,  liave  applied  to 
that  coiirt  to  open  or  set  aside  the  judgment,  and  enforce  the 
agreement  to  settle,  or  to  let  him  in  with  a  defence.  Instead  of 
doing  this,  he  waits  till  he  issued  on  that  judgment  in  another 
tribunal  and  in  another  State,  and  then  substantially  asks  that  a 
new  trial  be  gi-anted  him  in  the  original  cause.  We  are  referred 
to  a  great  many  authorities  declaring  that  fraud  will  vitiate  any 
judgiiK-nt.  That  is  so,  undoubtedly,\vhen  jn-operly  understood, 
but  it  is  not  every  unfair  act  that  constitutes  such  a  fraud  as  will 
render  a  judgment  or  even  a  contract  void.  Even  in  case  of  a 
contract,  the  fraud  which  will  render  it  void,  must  be  in  the 
excc>iti(.u  aiul  not  in  the  consideration,  as  where  the  party  is 
fraudulently  induced  to  sign  one  i)aper  supposing  it  to  be 
anotlier.  Had  the  judgment  been  fraudulently  entered  up  for 
a  greater  amount,  for  instance,  than  was  awarded  by  the  court, 
the  defendant  might  every  where  insist  that  he  was  not  bound 
by  It.     The  plea  was  bad. 
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It  was  admitted  on  the  argument  that  the  plea  of  set-ofi 
would  not  be  good  at  the  connnon  law,  and  we  tliink  it  equally 
clear  that  it  is  not  warranted  by  our  statute.  That  provides, 
that  a  defendant,  "  in  any  action  brought  upon  any  contract  or 
agreement,  either  expi-ess  or  implied,  having  claims  or  de- 
mands against  the  plaintiff,  may  set  up  the  same  and  have 
them  allowed  him  upon  the  trial."  We  cannot  agree  with 
counsel,  that  a  judgment  is  a  contract,  within  the 
meaning  of  this  statute.  It  *is  the  conclusion  of  the  [*580] 
law  upon  the  rights  of  the  parties,  and  it  is  not  very 
common  that  it  is  entered  up  by  the  agreement  of  the  unsuc- 
cessful party,  but  the  reverse  is  generally  the  case.  In  this  stat- 
ute the  words,  "action,"  "contract"  and  "agreement,"  are  used 
in  their  ordinary  sense,  and  not  with  the  intention  of  embracing 
every  imaginable  litigation  upon  every  cause  of  action.  A 
judgment  is  no  more  a  contract  than  is  a  tort.  In  one  sense  it 
is  true  that  every  member  of  society  impliedly  agrees  to  pay  all 
judgments  which  may  be  regularly  rendered  against  him;  ar.d, 
in  the  same  sense,  does  he  impliedly  agree  to  make  amends 
for  all  torts  which  he  may  commit.  'No  one  will  pretend  that 
actions  for  torts  are  within  the  spirit  and  intent  of  the  statute, 
and  yet  they  are  certainly  as  much  so  as  are  actions  upon  judg- 
ments. In  Keaggy  v.  Hite^  12  111.  101,  it  was  decided  by  this 
court,  that  a  set-off  could  not  be  allowed  in  an  action  of  trover; 
and  in  Woodhury  v.  Manlove,  14  111.  216,  it  was  decided  that 
a  scire  facias,  to  foreclose  a  mortgage,  was  not  within  this 
statute ;  and  in  Sketoe  v.  Ellis,  14  111.  75,  it  was  decided  that 
a  tenant  could  not  set  off  a  claim  against  his  landlord  on  a  dis- 
tress for  rent  although  we  have  decided  that  the  finding  of 
the  court  upon  that  proceeding,  under  our  statute,  is  a  judg- 
ment, and  conclusive  between  the  parties.  "We  have  no  doubt 
the  demurrer  was  properly  sustained  to  this  plea,  without 
noticing  any  of  the  objections  which  were  urged  to  its  merits. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgment  affirmed. 
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The  Illinois  Central  Eaileoad  Company,  Plaintiff 
iu  Error,  v.  Henky  Reedy,  Defendant  in  Error. 

Error  to  LaSalle  County  Court. 

FoKM  OF  ACTION. — Trespass  ri  et  armis,  is  not  the  proper  form  of  action 
for  injuries,  rcsultiner  from  the  negligence  of  the  servants  of  a  corporation; 
tr.-;pa-s  on  the  case,  is  the  proper  action,  of  which  a  justice  of  the  peace  has 
not  jurisdiction. 

ANIXIAI.S   ox    R.    R.     TRACK     TRKSPASSERS — LIABILITY    FOR    THEIR    DE- 

sTiti'CTiON. — Animals  -wandering  upon  the  track  of  an  uninclosed  railroad, 
are  strictly  trespassers,  and  the  company  is  not  liable  for  their  destruction, 
unle.>js  its  "servants  are  guilty  of  willful  negligence,  evincing  reckless  mis- 
co  nduct. 

Bi-RDEN  OP  PttooF. — ^The  burden  of  proof  is  on  the  plaintiif,  to  show  neg- 
ligence. The  mere  fact  that  an  animal  was  killed,  will  not  render  the  com- 
jKUiy  liable. 

\ViTXKSSES. —  In  order  to  show  the  manner  in  which  railroad  trains  are 
conducted,  witnesses  acquainted  with  their  management  must  be  examined. 

This  was  an  actiou  of  trespass  begun  before  a  justice  of  the 
]ieace,  for  killing  a  steer,  by  the  train  of  the  defendant,  running 
upon  the  railroad  in  LaSalle  county.  Judgment  was 
[*581]  rendered  *for  the  ])]aintilf  below,  for  twenty-live  dol- 
lars and  costs.  The  case  was  taken  by  appeal  to  the 
LaSalle  County  Court.  The  case  was  submitted  to  H.  G.  Cot- 
ton, Judge,  of  the  County  Court,  without  the  intervention  of 
a  jury,  who  gave  judgment  for  Ileedy  for  thirty  dollars  and 
C()st.<.  The  railroad  company  thereupon  brought  the  case  to 
the  Supreme  Court. 

There  was  but  one  witness  examined,  who  testified  that  he 
was  plowing  on  the  5th  of  May,  1855,  when  he  heard  a  freight 
train  c<»ming  on  the  Illinois  Central  Railroad;  stopped  to  look 
at  it,  and  saw  a  lot  of  cattle  on  the  track,  all  of  which  left  the 
track,  e.xcej)t  one  steer,  lie  ran  before  the  train  about  twelve 
jnicus,  when  the  locomotive  caught  him  and  shoved  him  along 
i..e  track  and  then  upon  one  side,  both  of  his  hind  legs  were 
ln-okcn,  and  his  fore  legs  severely  wounded.  The  steer  died 
of  his  wounds.     That  the  value  of  the  steer  w^as  thirty  dollars. 

CiTEo:  20  III.  490;  39  111.  192;  42  111.  451;  47  111.  306;  55  lU.  201.  Over- 
ruled. 4»;  111.  4S9. 

hdilroiids  -Injuries  to  stock — Fencing  tracks. — See  The  Great  Western 
K.  H.  Co.  r.  Thompson,  ante,  p.  VM,  note. 

'I'hi'  doctrine  of  the  aVvnc  ca.se  of  the  111.  Cen.  R.  R.  Co.  r.  Reedy,  to  the 
efri'(:t"fliat  a  railroad  company  is  not  lialile  for  the  want  of  ordinary  care 
and  diiijfi'iice  in  running  it.s  train.  wherel)y  stock  upon  the  road  is  killed, 
but  only  for  wanton,  willful,  or  gross  neirligence,"  has  been  overruled.  111. 
ten.  K.  R.  Co.  v.  Middlesworth,  40  111.  4'J4,  498. 
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A  motion  was  made,  after  the  introdnction  of  this  evidence) 
to  dismiss  the  suit,  for  want  of  jnrisdiction  in  the  justice  of 
the  peace,  before  whom  the  suit  was  comnvjuced;  which  was 
denied  by  the  County  Court. 

D.  L.  Hough,  for  Plaintiff  in  Error. 

Chumasero  and  Eldredgb,  for  Defendant  in  Error. 

Caton,  J.  I  think,  very  clearly,  the  motion  to  dismiss 
for  want  of  jurisdiction  should  have  been  sustained.  The 
proper  form  of  action  was  not  trespass,  vi  et  armis,  but  tres- 
pass on  the  case  for  the  negligence  of  the  servants  of  the  com- 
pany, of  which  a  justice  of  the  peace  has  no  jurisdiction. 
Trespass  only  lies  where  the  party  sued  does  the  act  directly, 
or  orders  it  to  be  done,  which  produces  the  injury  complained 
of.  There  can  be  no  pretence  that  such  was  the  case  here. 
What  did  the  defendant  below  do  ?  It  built  a  railroad  and  put 
a  train  of  cars  upon  it,  and  appointed  an  engineer  and  con- 
ductor to  run  it,  for  the  transaction  of  its  business,  as  it  had 
a  right  to  do,  and  the  presumption  is,  that  those  having  the 
charge  of  the  train  were  instructed  to  run  it  in  a  prudent  and 
proper  manner.  These  acts  certainly  were  not  the  direct  cause 
of  the  injury.  If  those  put  in  charge  of  the  train,  in  conduct- 
ing it,  behaved  carelessly,  and  thereby  caused  the  injury,  such 
carelessness  is  the  direct  and  immediate  cause  of  the  injury,  for 
which  they  might  be  made  liable  in  trespass;  but  the  emj^loyer, 
whose  act  was  at  the  most  but  the  remote  cause  of  the  injury, 
could  only  be  made  liable  in  an  action  on  the  case. 

But  waiving  this  question  as  to  the  form  of  the  action,  the 
evidence  does  not  show  such  a  case  of  negligence  in 
those  having  *the  charge  of  the  train,  as  to  render  [*582] 
the  company  liable  for  the  injury  sustained.  The 
rule  laid  down  by  this  court  in  the  case  of  The  Chicago  and 
Mississippi  Railroad  Company  v.  Patching  16  111.  198,  must 
control  this  case.  It  had  been  previously  settled,  that  tlie 
company  was  not  bound  to  fence  the  road  against,  or  to  pre- 
vent the  intrusion  of  stock  upon  it.  In  this  case  it  was  settled 
that  animals  wandering  upon  the  -  track  of  an  uninclosed  rail- 
road were  strictly  trespassers,  and  that  the  company  was  not 
liable  for  their  loss  while  on  the  track,  unless  its  employees 
were  guilty  of  willful  or  wanton  injury,  or  of  gross  negligence, 
evincing  reckless  or  willful  misconduct.  The  conduct  of  the 
servant  must  evince  a  total  want  of  care  for  the  safety  of  the 
stock,  whereby  it  is  injured,  in  order  to  make  the  company 
liable  for  his  negligence.  In  other  words,  a  case  of  very  gross 
negligence  must  be  shown.    Such  I  understand  to  be  the  rule  laid 
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down  in  Patcliin's  case,  above  referred  to.  In  that  case,  also, 
it  is  held  that  the  burden  of  proof  is  on  the  plaintiff  to  show 
t-arelessness,  and  that  the  bare  killing  of  the  stock  by  the 
train,  is  not,  of  itself,  sufficient  to  show  negligence  in  its  man- 
ai'oujent.  The  propriety  and  public  policy  of  these  rules  are 
so  well  vindicated  in  that  decision,  as  in  nearly  all  the  other 
courts  where  the  subject  has  been  carefully  considered,  that  I 
do  not  feel  called  upon  to  do  more  than  to  state  distinctly  what 
lias  been,  and  may  now  be,  considered  the  settled  law  of  the 
land. 

By  applying  the  law  thus  settled  to  the  facts  as  shown  in  this 
record,  there  can  be  no  doubt  that  the  finding  of  the  court  is 
not  sustained  by  the  ]>roofs,  and  no  doubt  the  result  would 
have  been  different  had  the  decision  of  this  court,  in  the 
lUth  111.,  above  referred  to,  been  published  at  the  time  of  the 
trial.  But  one  witness  is  swoi-n,  who  saw  the  steer  killed,  and 
that  from  a  considerable  distance.  He  saw  the  train  passing 
along  the  road,  and  saw  a  herd  of  cattle  on  the  track.  They 
all  left  the  track  but  one  steer,  which  run  before  the  engine 
some  twelve  j)aces,  when  he  was  overtaken  by  the  train  and 
killed.  This  is  all  the  evidence  we  have  relating  to  the  acci- 
dent. It  ]iroves  nothing,  except  the  mere  fact  of  killing, 
which,  as  before  remarked,  is  not,  of  itself,  any  evidence  of 
negligence  on  the  part  of  the  conductors  of  the  train,  in  such 
a  case  as  this.  We  are  not  informed  whether  the  whistle  was 
sounded,  or  other  means  adopted  to  scare  the  cattle  from  the 
track.  We  are  not  advised  whether  the  speed  of  the  train  was 
slackened,  or  whether  it  was  practicable  to  check  the  speed  at 
that  ])lace,  so  as  to  have  lu-evented  the  accident.  Indeed,  there 
is  nothing  testified  to,  showing  the  least  want  of  care,  or  that, 
by  the  greate&t  possible  exertions,  the  accident  could  have 
been  prevented,  much  less,  is  there  that  gross  and  cul]ia- 
[*583]  ble  negligence,  *or  wanton  recklessness  shown,  which 
the  law  re(juires,  in  order  to  render  the  company  liable 
for  the  loss  of  the  steer.  The  burden  of  proof  is  on  the 
l»laintilf,  and  it  is  for  him  to  show  by  facts  and  circumstances, 
and  by  those  ac(piainted  with  the  management  of  trains, 
wlio  could  speak  understandingly  on  the  subject,  that  it 
was  practicable  and  easy  to  have  avoided  the  collision,  and 
that  in  not  doing  so,  those  in  charge  of  the  train  were  guilty 
of  that  measure  of  carelessness,  or  willful  misconduct,  which 
the  law  recjuires  to  establish  the  liability  of  the  defendant  be- 
l<»w.  The  defendant's  train  was  rightfully  on  the  track,  and 
c<.id(l  go  no  where  else.  The  plaintiif's  steer  Avas  there  wrong- 
fully. He  was  wrongfully  allowed  to  be  in  the  most  danger- 
ous j)laco  which  could  be  found,  and  where  there  was  every 
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reason  to  suppose  lie  would  be  killed.  His  being  there,  was 
not  only  dangerous  to  the  steer,  but  to  tlie  property  of  the 
company  and  the  lives  of  those  upon  the  train,  and  courts  and 
juries  should  not  strain  the  law  to  encourage  the  owners  of 
stock,  to  allow  it  to  rim  into  danger,  w^hich  exposes  not  only 
their  own  property,  but  the  lives  and  property  of  others. 
The  judgment  must  be  reversed  and  the  cause  remanded.^ 

Judgment  reversed. 


Henry  B.  Hunt    et  al.,  Appellants,  v.  Henry  W. 
Blodgett,  Appellee. 

Appeal  from  Lake. 

A  conveyance  to  an  infant,  for  the  pui-pose  of  defrauding  creditors,  will 
ba  set  aside. 

This  was  a  bill  in  chancery  filed  by  appellee  against  the  ap- 
pellants in  the  Circuit  Court  of  Lake  county,  setting  forth 
that  on  or  about  the  28th  day  of  IN^ovember,  A.  D,  1842,  Bur- 
leigh Hunt  purchased  of  Lake  county  lots  4,  9,  the  north  half 
of  5  and  the  north  half  of  8.  all  in  block  25,  in  the  town  of 
Waukegan,  as  marked  and  designated  on  the  plat  of  the  town 
made  by  the  county  commissioners  ;  that  Burleigh  Hunt  paid 
said  county  $45,  or  thereabouts,  for  said  real  estate,  and  that 
on  the  28th  day  of  I^ovember,  1842,  said  county  by  its  agent 
conveyed  the  above  described  premises,  at  the  instance  of 
Burleigh  Hunt,  to  his  son,  Henry  B.  Hunt,  who  was  then  an 
infant  of  about  hve  years  of  age;  that  Henry  B.  Hunt  had 
never  made  any  conveyance  of  the  property.  The  bill  charges 
that  neither  Henry  B.  Hunt  nor  any  person  for  him, 
ever  paid  any  of  the  consideration  for  said  deed  *to  [*584] 
Burleigh  Hunt  or  to  Lake  county,  but  that  the  entire 
consideration,  upon  which  the  deed  was  executed,  was  paid  by 
Burleigh  Hunt,  and  that  the  deed  was  executed  as  above  stated, 
at  the  instance  of  Burleigh  Hunt,  for  his  own  use  and  benefit, 
and  for  the  purpose  of  defrauding  his  creditors,  to  whom  he 
was  then  largely  indebted,  and  thereby  jiecuniarily  embarrassed. 
The  bill  further  states,  that  on  the  1st  day  of  September,  1845, 
James  B.  Gorton  recovered  judgment  in  the  Circuit  Court  of 
J^ake  county  against  Burleigh  Hunt  for  $21  costs,  in  a  suit  in 
chancery  of  Gorton  against  Hunt;  and  on  the  same  day  Gor- 
ton recovered  judgment  in  same  court  against  Burleigh  Hunt 
for  $22  in  a  suit  in  chancery  of  Hunt  against  Gorton;  that  on 
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tlie  27tli  day  of  Jamiarj,  1S48,  writs  of  execution  were  issued 
on  said  judgments,  directed  to  sheriff  of  Lake  county,  wlio 
levied  upon  the  above  described  premises,  and  on  the  21st  day 
of  February,  1848,  sold  the  same  to  James  B.  Gorton  for 
$o3.-S0  and  "executed  tlie  usual  certificate  of  sale;  that  on  the 
1st  dav  of  May,  IS-iO,  Gorton,  for  the  consideration  of  |59.7T, 
assit^ned  the  certiiicate  of  sale  to  the  orator,  and  that  the  sher- 
iff of  Lake  county,  on  the  26lh  day  of  May,  184-9,  executed  a 
deed  of  the  premises  to  the  orator  in  pursuance  of  said  sale. 

The  bill  then  charges  that,  at  the  time  of  the  rendition  of 
said  judgments,  Burleigh  Hunt  was  the  sole  equitable  owner 
»if  tlie  premises,  and  that  the  legal  title  to  the  same  was  vested 
in  Henry  B.  Hunt,  as  trustee  of  Burleigh  Hunt;  that  the  orator 
had  succeeded  to  the  equitable  rights  of  Burleigh  Hunt,  by 
said  sale  and  ]iurchase,  and  that  Henry  B.  Hunt  then  held  the 
legal  title  in  trust  for  him.  The  bill  further  charges  that  said 
cun\eyance  was  not  made  to  Henry  B.  Hunt  as  a  gift. 

An  answer  under  oath  is  waived,  and  the  bill  prays  a  release 
from  the  defendants  of  the  premises,  that  they  be  enjoined 
from  conveying,  and  for  further  relief. 

Burleigh  Hunt  tiled  his  answer,  therein  admitting  that  on 
the  2sth  day  of  Xovember,  1842,  he  purchased  the  above 
])remises  of  Lake  county,  and  paid  said  county  therefor  forty- 
live  dollars,  or  thereabouts,  but  says  he  did  not  purchase  the 
])remises  in  his  own  right,  but  as  guardian  or  trustee  of  Henry 
B.  Hunt,  and  shortly  after  the  purchase,  as  such  guardian  or 
trustee,  ]  aid  to  said  county  the  full  amount  of  the  purchase 
money;  and  further  admitting  that  on  the  28th  day  of  Novem- 
ber, 1842,  Xelson  Landon,  who  was  a  commissioner  of  Lake 
county  for  that  jnirpose,  at  the  instance  of  Burleigh  Hunt  as 
such  gnaidian,  executed  a  deed  of  the  premises  to  Henry  B. 
Hunt,  an  infantchild  of  his  of  about  live  years  of  age.  Hedenied 
the  allegation  that  no  consideration  was  ever  paid  by  Hopry 
B.  Hunt,  nor  by  any  person  for  him,  to  Burleigh 
[*585]  Hunt  or  to  said  Cf)unty,  and  averred  *that  the  constd- 
ci-ation  u]M»n  Avhich  the  deed  was  made,  was  fully 
paid  by  Ihirleigh  Hunt,  as  guardian  or  trustee  of  Henry  B. 
Jluut,  out  of  moneys  or  county  orders  purchased  with  moneys 
furnished  by  liim  for  the  exji-ess  purjiose  of  purchasing  said 
real  e.^tate.  He  denied  that  he  had  or  ever  had  any  interest, 
legjil  or  e(iuitable,intlie  moneys,  county  orders  or  funds,  which 
were  paid  for  the  ])remises,  or  any  interest,  legal  or  equitable, 
in  the  premises  at  the  time  of  the  ]nirchase^or  at  any  time 
tliereaftei-,  an([  averi-ed  that  he  held  said  county  orders  and 
moneys  as  such  guardian  or  trustee,  and  made  the  purchase  in 
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that  cliaracter  with  snch  moneys  and  county  orders,  wliicli  be- 
longed to  said  Henry  B.  Hunt,  in  liis  own  right. 

He  denied  the  allegation  that  tlie  conveyance  was  made 
with  an  intent  to  defraud  creditors,  but  admits  his  indebted- 
ness—has no  knowledge  of  the  recovery  of  the  judo-ments 
issuing  of  executions,  levies  or  sale  tliereon,  nor  of  the'' certifi- 
cate of  purchase,  assignment  of  same  to  orator,  or  of  sheriff's 
deed.  He  avers  that  he  has  been  duly  appointed  guardian  of 
Henry  ij.  Hunt,  and  that  the  assignment  to  orator  of  sheriff's 
certihcate  was  colorable  and  without  consideration;  that  Blod- 
gettwasamere  trustee  of  Gorton,  and  prayed  that  Gorton 
might  be  made  a  party  to  the  bill,  and  answer'the  premises 

Gorton  tiled  his  answer,  admitting  the  allegations  of  the 
bill— denying  that  he  had  any  interest  in  the  controversy— 
and  averring  tlaat  the  sale  and  assignment  of  the  certificate  to 
±>  odgett  were  io?ia  fide  and  upon  the  terms  mentioned  in  the 
bill. 

The  proof  sustained  the  allegations  of  the  bill 
1  ^i^  ^^ecree  was  entered  by  Moekis,  Judge,  at  October  term, 
1853,  of  the  Lake  Circuit  Court. 

H.  P.  Smith,  for  Appellants. 

C.  Beckwith,  for  Appellee. 

Caton,  J.     We  agree  with  the  Circuit  Court  that  the  evi- 
dence^ shows  that  the  premises  in  question  were  purchased  by 
Burleigh  Hunt  for  his  own  benefit,  and  that  he  had  the  con- 
veyance made  to  his  infant  son  for  the  fraudulent  purpose  of 
putting  It  beyond  the  reach  of  his  creditors.     In  1841,  when 
the  property  was  purchased  from  the  county,   Burleio-h  Hunt 
was     insolvent,    with   several    very   considerable    judgments 
against  him.     When  the  lot   in  question  was  offered  at  public 
sale,  he  and  Gorton  bid  upon  it  till  it  was  finally  struck  off  to 
him  at  two  hundred  dollars.     This  was  more  than  four  times 
the  vahie  of  the  lot,  and  of  course  the  bid  was  forfeited      A 
tew   days    after,  he  bought  the   lot  at    private  sale,  of  the 
county,   for  forty-five    dollars.     He  took   a  bond  in 
'^his  own  name,  and  at  that  time'  mentioned  no  one     r*5861 
else  as  purchaser,  so  far  as  is  shown  by  this  testimony, 
and  such  is  the  recollection  of  the  county  agents,  with  whom 
he  did  the  business.     He  paid  for  the  land,  as  is  most  proba- 
ble from  the   evidence,  in  a  kind  of  scrip  or  paper  which  had 
been  issued  by  the  county,  and  was  receivable  in  payment  for 
county  lands.     When  a  conveyance  was  made  of  the  lot,   it 
was    conveyed  to  his   son  Henry  B.  Hunt,  who  was  then  a 
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c'hikl,  four  or  five  years  of  age.  This  is  the  first  tliat  any 
thiiiir  reliable  is  heard  of  this  cliild  in  the  transaction.  Tliere 
is  no  api^earance  here  of  a  lona  fide  investment  of  trust  funds 
for  the  bcneiit  of  his  infant  child.  The  spirit  and  competi- 
tion manifested  at  the  biddings,  by  which  the  projierty  was 
run  ui>  to  more  than  four  times  its  real  value,  is  inconsistent 
with  an  agency  or  a  trust  transaction,  acted  in  good  faith.  Every 
feature  of  the  operation  shows  that  this  was  a  purchase  made 
by  Burleigh  Hunt  for  himself,  and  that  he  took  the  convey- 
ance to  his  son,  for  the  purpose  of  putting  it  beyond  the  reach 
of  Iiis  creditors. 

But  the  testimony  of  Hiram  Hodger  stands  in  the  way  of 
this  conclusion,  and  if  it  is  to  be  taken  as  true,  and  the  trans- 
action of  which  he  speaks  was  a  real  and  bona  fide  gift,  and 
not  a  mere  colorable  operation,  the  better  to  conceal  tlie  inten- 
tion of  Burleigh  Hunt  in  his  contemplated  purchase  of  this 
lot,  then  it  would  go  very  far  to  show,  if  it  would  not  satis- 
factorily establisli,  that  this  lot  was  in  good  faith  purchased 
with  funds  belongiug  to  the  child,  and  for  his  benefit.  He 
states  that,  a  sliort  time  before  the  sale  of  these  lots,  he  was  at 
the  house  of  Burleigh  Hunt  and  saw  a  woman,  whom  he  un- 
derstood to  be  some  connection  of  B.  Hunt's  wife,  give  him 
fifty  dollars  for  Henry  B.  Hunt,  which  he  promised  to  invest 
in  lots  at  this  sale,  for,  and  in  tlie  name  of  the  boy.  We  may 
l)e  doing  great  injustice  to  Mr.  Hodger  and  to  Henry  B.  Hunt, 
but  we  cannot  resist  the  conviction  that  this  is  all  a  fabricated 
story,  or  more  likely,  the  facts  may  be  as  stated,  but  the  trans- 
action itself  a  fictitious  one,  in  wliich  the  formality  of  paying 
over  money  was  gone  through  with,  for  the  purpose  of  get- 
ting u|i  a  defence  to  just  sucli  a  case  as  this,  and  to  enable 
Burleigli  Hunt  the  more  securely  to  ]ilace  his  property  be- 
yond the  reach  of  liis  creditors.  The  great  facility  with 
wliicli  such  deceptive  ap]iearances  may  begot  up,  must  always 
in<liice  a  court  or  jury  to  look  upon  them  with  suspicion,  and 
re(|uire  the  varty  relying  upon  them,  at  least  to  produce  all 
the  proof,  which  may  reasonably  be  sup])osed  to  be  in  his 
liowcr,  of  the  reality  and  fairness  of  the  transaction.  Here 
we  have  the  naked  transaction  itself  testified  to,  without  any 
corroborating  circumstances,  and  by  a  witness,  too,  who  shows 
a  disposition  to  testify  altogether  too  much  upon  con- 
[*587J  fidcncc,  for  he  states"  *in  another  part  of  his  deposi- 
tion that  he  knows  this  money  was  invested  in  the 
]iurc]iase  of  lots  in  Waukegan  by  Burleigli  Hunt,  while  he 
aftorwai-ds  admits  that  lie  does  not  know  when  or  how  the  lots 
were  ])ai<]  for. 

Wiiere  is  this  woman  wlio  gave  this  money  to  Henry  B. 
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Hunt?  Why  is  she  not  produced  as  a  witness  to  vindicate  the 
reality  of  this  transaction?  or,  at  least,  why  is  her  absence  not 
accounted  for?  Or  why  is  not  Burleigh  Hunt,  the  father  of 
the  boy,  produced  to  show  that  he  had  not  furnished  that  same 
money,  to  be  given  back  to  him  in  the  presence  of  a  witness, 
for  the  purpose  of  getting  up  a  colorable  case?  Nothing  of 
this  kind  was  done,  and  no  attempt  made  in  the  testimony  to 
show  why  it  was  not  done.  Should  we  require  nothing  nrore 
than  is  shown  in  this  case  to  protect  a  man's  property  from 
the  reach  of  his  creditors,  we  should  but  invite  the  continual 
perpetration  of  frauds.  Transactions  surrounded  with  so  many 
suspicious  circumstances  demand  at  the  hands  of  this  court  the 
most  rigid  scrutiny,  and  cannot  be  passed  by  without  the  full- 
est ex]3lanation,  which  at  least  the  party  may  reasonably  be 
supposed  to  have  in  his  power  to  give.  If,  as  was  suggested 
in  the  written  argument,  the  woman  is  dead,  that  could  have 
been  shown,  and  no  satisfactory  suggestion  is  even  made  why 
the  testimony  of  Burleigh  Hunt  was  not  produced.  I  have 
laid  out  of  view  all  the  declarations  and  conduct  of  Burleigh 
Hunt,  which  transpired  after  the  deed  was  made  to  Henry  B. 
Hunt,  for  then  the  transaction  was  completed  and  his  agency 
ceased,  and  the  grantee  should  not  be  bound  by  anything  which 
he  did  or  said  afterwards. 

"We  are  satisfied  with  the  decree  of  the  Circuit  Court,  which 
must  be  affii-med. 

Decree  affi,Tmed. 


John  Oliver,  Appellant,  v.  The  Chicago  and  Aurora 
Bailroad  Company,  Appellee. 

Appeal  from  Kane. 

Gaentshment — Anstvek  of  corporation. — If  a  corpoi-ation  is  made  a 
garnishee,  it  may  answer  by  its  proper  officer,  but  the  answer  must  be 
sworn  to. 

Appeal — ADDiTioisrAL  rNTERROGATORiES.— On  an  appeal  from  a  justice 
of  the  peace,  additional  interrogatories  may  be  propounded  to  a  garnishee. 

This  was  a  transcript  filed  in  the  Kane  Circuit  Court,  by 
which  it  appeared  that  judgment  had  been  obtained  against 
the  corporation  as  garnishee.     On  the  filing  of  the  tran- 
script from  *the  justice  in  the  Circuit  Court,  additional     [*588] 
interrogatories   were   propounded  to    the   garnishee. 

Cited:  48  IU.  317j  11  Bradw.  528. 

611 


5S8  OTTAWA. 

Housrh  V.  Rawson. 


The  case  was  submitted  to  a  jury  by  I.  G.  Wilson,  Judge,  at 
July  term,  1855,  who  found  for  the  cori^oration.  An  appeal 
was  prayed  by  01i%er  to  tliis  court.  / 

D.  L.  Eastmak,  for  Plaintiff  in  Error. 

W.  B.  Plato,  for  Defendant  in  EiTor. 

Caton,  J.  On  the  appeal  from  the  justice  of  tbe  peace,  the 
Circuit  Court  properly  allowed  the  plaintiff  to  tile  additional 
interrogatories  to  be  answered  by  the  garnishee,  who  was  the 
a|ipellant.  And  the  only  question  which  we  shall  consider  is, 
whether  the  answer  made  by  the  garnishee  was  sufficient.  The 
irarnishee  was  a  corporate  company,  created  by  the  laws  of  this 
t^tate,  necessarily  performing  all  its  functions  and  acts  through 
its  agents  and  representatives.  The  answer  was  signed  by  Mr. 
Ilall^  the  seci-etary  and  treasurer  of  the  company,  and  under 
its  corporate  seal,  but  was  not  sworn  to  by  any  one.  This  was 
nut  a  compliance  with  the  statute;  that  requires  the  answer  to 
be  sworn  to  in  all  cases.  In  this  case,  it  is  true,  the  corpora- 
tion could  not  in  jierson,  swear  to  the  answer;  but  it  could  have 
been  sworn  to  by  the  proper  officer,  or  agent  of  the  company, 
kncnving  tlie  facts,  which  would  have  been  a  substantial  com- 
pliance with  the  statute. 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
with  leave  to  the  garnishee  to  tile  a  proj^er  answer. 

Judgment  reversed. 


David  L,  Hough,  Appellant,  v.    Erastus   Kawson, 

Appellee. 

Appeal  from  LaSalle. 

DRPKTmENT  rKDKnTAKiNGS. — AvRT^MENTs. — The  proTni?e  of  a  person  to 
doliver  prrain  on  a  certain  time,  at  a  certain  place,  to  be  paid  for  by 
another  at  sudi  times  as  tlif  same  shall  be  delivered,  are  dependent  nnder- 
takin^rs;  the  oblifr.itions  to  deliver  and  to  payare  concnrrent;  and  in  order  to 
re<-ov('r  for  non-deliverj-,  a  party  must  aver  Ms  readiness  to  receive  and  pay 
for  the  jfrain. 


Cited:  Conditions  precedent  to  tender  of  payment,  29  III.  149.  Slig-ht 
evidence  of  madincss  to  perform  sufficiont,  49"lll.  269;  87  111.441.  Pur- 
rhnspf  must  slmw  readiness  to  receive,  70111.  150.  Presumption  of  willinff- 
nesHtopay.  18  III.  491. 

Corenaitts—Whru  indi'prtidenf  atid  uhen  deprjidenf.  The  greneral  rule  is 
that  covenants  will  be  construed  according  to  the  intent  of  the  parties  and 
6U 
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Sufficiency  op  evidence. — Slight  evidence  of  a  readiness  to  accept  and 
pay,  might  be  hftld  sufficient. 

Variance. — If  the  legal  effect  of  a  contract  is  the  same  as  the  promise  al- 
leged, it  ■^'^ill  not  be  a  material  variance. 

This  was  an  action  of  assumpsit  bj  Rawson  against  Hough, 
begun  in  the  LaSalle  Circuit  Court.  The  declaration  alleges 
that,  on  19th  October,  1850,  at  LaSalle,  plaintiff  agreed 
to  *buy  of  defendant  fifteen  thousand  bushels  of  corn  [*5S9] 
upon  the  terms  following :  That  the  corn  should  be 
good  merchantahle  corn,  and  of  the  weight  of  fifty -six  jpounds 
to  the  bushel;  and  should  be  delivered  to  plaintiff  on  board 
canal  boat  at  the  city  of  Chicago,  between  20th  of  May  and 
20th  of  July,  1851,  and  that  plaintiff"  should  pay  defendant  for 
said  corn  at  such  times  as  the  same  should  be  delivered,  at  the 
rate  of  thirty  cents  jper  bushel.  And  plaintiff  agreed  to  allow 
defendant  to  draw  upon  him  at  any  time  after  February  1st, 
1851,  for  such  sums  as  defendant  should  desire,  (not  exceeding 
ten  cents  per  bushel  for  the  amount  of  corn  Hough  should 
have  purchased  at  the  time  of  drawing,)  and  plaintiff  would 
pay  such  draft  at  one  day's  sight.  That  in  consideration  of 
the  premises,  and  that  plaintiff  had  promised  defendant  to  ac- 
cept said  corn  at,  etc.,  and  to  pay  for  the  same  at  the  rate  afore- 
said., defendant  then  and  there  promised   that  he  would,  be- 

thegood  sense  of  the  case.  Davis  v.  Wiley,  8  Scam.  234  ;  Lunn  r.  Gage,  37 
111.  19 ;  Morton  v.  Lamb,  7  T.  R.  130  ;  Tompkins  v.  Elliott,  5  Wend.  496  ; 
Gardiner  v.  Carson,  15  Mass.  500  ;  Rowland  v.  Leach.  11  Pick.  154  ;  Wright 
V.  Smith,  4  Watts  &  S.  527  ;  M"Orellish  v.  Churchman,  4  Rawle'26. 

As  an  aid  in  determining  the  intent  of  the  parties  several  princii^Ies  have 
been  adopted  by  the  courts.  Where  an  act  is  to  be  done  by  one  party  before 
an  act  Avhich  is  the  consideration  for  it  is  to  be  done  by  the  other  party,  the 
covenants  to  do  these  acts  are  independent.  Tileston  v.  Newell,  13  Mass. 
410  ;  Couch  V.  Ingersoll,  2  Pick.  292  ;  Cunningham  v.  Morrell,  10  Johnf^. 
203;  Goodwin  v.  Holbrook,  4  Wend.  377. 

Where  acts  to  be  done  are  simultaneous  and  each  the  consideration  of  the 
other,  the  covenants  are  dependent.  Dana  v.  King,  2  Pick.  155;  Dakin?;. 
Williams,  11  Wend.  69.  _ 

Contra  where  the  considerations  are  independent.  Day  v.  Esses  Bank, 
13  Vt.  97. 

Where  a  covenant  goes  only  to  a  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  in  damages,  it  is  an  independent 
covenant. 

Nelson  v.  Oren,  41  111.  18;  "Bennet  v.  Bixby,  7  Johns.  249  ;  Payne  v. 
Bettisworth,  2  A.  K.  Marsh  (Ky.)  429;  Obermyer  v.  Nichols,  6  Binn.  666. 
Compare  Grant  v.  Johnson,  5  N.  Y.  247,  where  it  is  said  that  a  covenant 
which  goes  only  to  a  part  of  the  consideration  is  not  necessarily  independent; 
that  the  dependence,  or  independence,  of  covenants,  is  determined  bj'  the 
order  of  time  in  which,  by  the  terms  and  meaning  of  the  contract,  their  per- 
formance is  required. 

Where  money  is  to  be  paid  at  a  time  which  is,  or  may  be,  before  the  acts 
of  the  other  party  are  to  be  performed,  the  covenants  are  independent. 
Couch  V.  Ingersoll,  2  Pick.  292;  Seers  v.  Fowler,  2  Johns.  272;  McCoy  v. 
Bixbee,  6  Ohio,  312. 
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tween  the  20tli  of  May  and  20t]i  of  July,  1851,  deliver  to 
plaiutitf  "on  board  canal  boat  at  Chicago,  the  said  quantifi/  of 
ror/i,o(sue/i  i^t'/^/^z' as  aforesaid."  That  the  time  had  elapsed,  and 
that  plaintitf  was,  during  that  time,  read//  and  willing  to  have 
accepted  a  delivery  of  such  corn,  and  to  have  paid  defendant 
for  the  same  at  tlie  rate  in  that  behalf  aforesaid,  at  the  place 
aforesaid,  of  which  defendant  then  had  notice.  Yet  defendant 
liad  not  delivered  any  of  said  corn  of  such  weighty  or  any  other 
corn,  but  lias  wholly  neglected,  to  ]>laintifi's  damage. 

Ilcmgh  tiled  two  pleas :  1st,  non-assumpsit,  on  which  issue 
was  joined ;  and  2ndly,  a  sjiecial  plea,  that  whatever  contract  was 
made  was  in  writing;  that  before  the  making  of  the  said  writ- 
ten contract,  one  William  Martin  had  been  managing  Hough's 
business  in  contracting  about  the  sale  of  corn,  etc.,  and  that 
before  and  at  the  time  of  the  writing,  plaintiff  falsely  and 
fraudulently  represented  to  defendant  that  defendant's  said 
agent  had,  as  such,  made  with  plaintiff  a  bargain  in  substance 
and  efl"ect  as  set  out  in  the  writing,  when  in  truth  and  in  fact 
sucli  i^arol  agreement  was  for  a  lower  price;  and  that  defend- 
ant, relying  upon  the  truth  of  such  false  statements,  signed 
said  su)ii)osed  -written  agreement ;  and  that  plaintiff'  knew  such 
."•tatements  to  be  false  when,  etc.,  and  therefore  said  written 
agreement  was  not  binding. 

Replication  to  second  plea:  That  ]ilaintiff  did  not  make  the 
representations  attributed  to  him  in  the  second  plea;  and  on 
tliis  issue  was  joined. 

On  the  trial  plaintiff  offered  in  evidence  a  writing  as  fol- 
lows : 

Contra,  where  the  money  is  to  be  paid  after  the  performance  of  the  acts 
of  which  it  i^  the  consideration.  McCov  r.  Bixbep,  6  Ohio,  312;  Babcock/;- 
Wilson,  17  Me.  372;  Grant  v.  .Johnson,  5  N.  Y.  247. 

Where  the  acts  concerning  wliich  the  covenants  are  made  have  some  nec- 
oxsarv  rehition  to  each  other,  the  covenants  may  be  dependent.  Knight  r. 
N.  E.  Worsted  Co.,  2  Cush.  286;  Mill  Dam'Founcb-y  r.  Hovey,  21  Pick. 
4.39. 

Acts  of  parties  under  a  contract  as  a  means  of  ascertaining  their  intent 
whf-n  they  entered  into  it.     S(!e  Lunn  v.  Gage,  37  111.  19. 

(Viveiiants  in  contracts  of  emph>yment.  Right  of  employee  to  recover 
without  full  performance.  See  Leopold  v.  Salkev,  89  111  412,  and  cases 
cited. 

Wliere  one  covenants  to  deliver  to  another  a  good  and  sufficient  deed  ot 
land  oil  a  certain  day,  and  the  other  covenants  to  pay  for  the  same  on  the 
same  diiy,  the  covenants  are  dependent.  Hunt  v.  Livermore,  5  Pick.  395; 
Jlowlan.l  r.  J/'ach,  11  Pick.  161;  Parker  r.  Parmele,  20  Johns.  130;  Gazely 
r.  Price,  If,  .Johns.  2Bf>;  Piissmore  r.  Moore,  (i  J.  J.  Marsh.  (Ky.)  591. 

So  inexe.vitory  contract-s  for  sale  of  chattels.  Lester  v.  Jewitt,  11  N. 
\.  4.VJ;  Dunliani  r.  Mann.  8  X.  Y.  508. 

See  further  on  the  gen<'nii  subject,  Iior.gr.  Caffrev,  93  Pa.  St.  526;  Bishop 
r.  Hetcher.  48  Mieh.  .^55;  Lutz  v.  Thompson,  87   N.  C.  334;  Stewart  v. 
Many,  7  Bradw.  5U8;  Waldron  v.  Brazil  &c.  Co.,  7  Bradw.  643. 
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"This  agreement,  made  and  entered  into  this  19th  day  of  October,  1850- 
between  David  L.  Hough,  of  LaSalle,  LaSalle  county,  Illinois,  and  Erastus 
Rawson,  of  Chicago,  Illinois,  witnesseth,  that  said  Hough,  in  con- 
sideration of  the  agreement  *hereinafter  made  irifh  said  Rawson,  has  [*590J 
agreed  and  does  agree  tvith  said  Rawson  to  deliver  to  him,  the  said 
Rawson,  on  board  canal  boat  at  said .  city  of  Chicago,  between  the  20th  of 
May,  1851,  and  the  20th  of  July,  18bl,  fffeen  tJwusand  bushels  of  good  mer. 
chantahle  corn,  at  the  rate  of  thirty  cents  per  bushel.  And  said  Rawson,  in 
consideration  of  the  above  agreement  made  by  Hough,  does  hereby  agree 
with  said  Hough  to  pay  him,  the  said  Hough,  for  any  and  all  of  said  corn  at 
such  thnes  as  the  same  shall  be  delivered  as  above,  at  the  rate  of  thirty  cents 
per  iusJiel  of  ^ftif-six  pounds;  and  said  Rawson  further  agrees  to  allow 
Hough  to  draw  on  him  at  any  time  after  the  1st  of  February,  1851,  for  such 
sum  or  sums  as  Hough  may  desire;  provided  said  sum  or  sums  shall  not 
exceed  in  amount  an  amount  equal  to  ten  cents  per  bushel  for  the  amount  of 
corn  said  Hough  may  have  isurchased  at  the  time  of  making  any  such  draft. 
And  Rawsoij  does  hereby  agree  to  pay  at  one  day's  sight  any  draft  which 
may  be  drawn  upon  him  by  Hough  as  aforesaid. 

"In  witness  whereof  they  have  hereunto  set  their  hands  (the  said  Hough 
and  Rawson)  the  day  and  year  first  above  written." 

To  tlie  introduction  of  wliich  in  evidence  defendant  object- 
ed, upon  the  ground  of  a  variance  between  the  contract  pro- 
duced and  the  contract  described  in  the  declaration;  and  also 
upon  the  ground  of  a  variance  between  the  contract  j^roduced 
and  the  copy  tiled  with  the  declaration  as  a  copy  of  the  in- 
strument sued  on ;  and  then  and  there  produced  to  the  court 
the  copy  filed  wdth  the  declaration,  which  is  set  out  in  the  bill 
of  exceptions  at  large,  and  by  a  comparison  of  which  it  ap- 
pears that  it  is  not  a  verbatim  copy,  but  varies  in  this  that  the 
word  "with"  reads  "by"  in  said  copy;  and  instead  of  the 
words  "  pay  him,"  in  the  contract  produced,  the  copy  reads 
"  pay  to  him  ;"  and  instead  of  the  words  "  provided  said  sum" 
in  the  paper  offered,  the  copy  reads  "  provided  always  said 
sum;"  and  instead  of  the  words  of  attestation  as  above  shown 
in  the  paper  offered  in  evidence,  the  copy  has  the  following : 
"  In  witness  whereof  the  said  Hough  and  Rawson  have  here- 
unto set  their  hands  the  day  and  year  first  above  written." 
Which  objections  of  defendant  were  overruled  by  the  court, 
and  said  contract  permitted  by  the  court  to  be  read  in  evidence, 
and  defendant  excepted. 

This  cause  was  tried  before  Leland,  Judge,  at  May  term, 
1855,  of  the  LaSalle  Circuit  Court. 

T.  L.  Dickey,  for  Appellant. 

Chumaseeo  and  Eldkedge.  for  Appellee. 
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Skinnkr,  J.  This  was  an  action  of  assnmjisit  by  RaM'Son 
again-t  Iloiiijh,  iijion  a  written  contract  for  the  delivery  of  corn 
by  Hough  to  Rawson  at  a  particular  time  at  Chicago,  at  a 
Stipulated  price  per  bushel,  to  be  paid  for  on  delivery. 
[*591]  The  *declaration  alleges  for  breach  the  non-delivery 
of  tlic  corn,  and  that  Eawson  was  ready  and  willing 
to  accept  and  pay  for  the  corn  according  to  the  terms  of  the 
contract.     A'erdict  and  judgment  for  plaintiff  below. 

The  court  instructed  the  jury  for  the  plaintiff,  "  that  if  the 
defendant  contracted  with  plaintiff' to  deliver  to  him  in  Chicago 
fifteen  thousand  bushels  of  corn,  he  was  bound  to  offer  to  de- 
liver the  same  in  accordance  with  the  terms  of  the  contract, 
or  pay  the  damages  occasioned  by  the  non-performance." 
"That  it  is  incumbent  on  defendant,  nnder  such  a  contract,  to 
show  an  offer  of  performance,  or  some  sufficient  excuse  for 
n<»n-j)erformance  on  his  I'art,  to  excuse  himself  from  lia- 
bihty  to  pay  damages."  "  If  the  defendant  has  not  shown 
such  otfer  or  excuse  for  non-performance,  then  the  jury  must 
find  for  the  plaintiff ;  that  is,  if  there  is  such  a  conti-act  as 
stated  in  the  iirst  instruction," 

The  court  refused  to  instruct  on  the  ]"art  of  the  defendant, 
"  That  unless  the  })laintiff  has  proven  that  he  was  ready  to  pay 
for  the  corn  at  the  place  of  delivery,  he  cannot  recover." 
'•  That  unless  he  has  proven  a  readiness  on  his  part  to  perform 
liis  J  art  of  the  contract,  he  caimot  recover." 

Although  the  language  of  the  instructions  asked  by  defend- 
ant and  refused  may  be  objectionable,  as  calculated  to  mislead 
the  jury,  yet  the  substantial  question  presented  to  tlie  court  on 
both  sides  is,  whether  the  ])laintiff',  to  maintain  his  action, 
sliould  satisfy  the  jury  by  evidence  that  he  was  ready  to  per- 
form his  ])art  of  the  contract.  The  ]Tomise  on  the  part  of 
the  defendant  to  deliver  the  corn  to  the  plaintiff  at  a  time  and 
jilace,  and  the  i  )romise  on  the  part  of  the  plaintiff  to  accept  and 
jay  the  defendant  for  the  corn  at  the  ])rice  agreed  on  sucli 
delivery,  are  dependent  undertakings.  The  oblTgation  to  de- 
liver, and  the  obligation  to  j-ay  are  concurrent.  If  Rawson 
was  not  ready  toacce]'t  and  j^ay  for  the  coin.  Hough  was  not 
bound  to  deliver  it.  Where  in  a  contract  like  this'the  defend- 
ant undertakes  to  eonvey  and  deliver  at  a  ]  articular  time  and 
j)lace,  to  be  jiaid  for  on  such  delivery  at  a  stipulated  price,  the 
l>laintiff  to  maintain  his  action  niiist  aver  and  prove  that 
he  was  ready  to  receive  and  pay.  for  the  ]-)ro]^.erty  accord- 
ing to  his  undertaking.  Ho  must  not  be  in  default  him- 
K-olf,  l)-.it  nui>t  show  a  readiness  to  perform  on  his  part  before 
lie  cancomitel  the  defendant  to  show  ]  erformance,  orrespond 
iu  daju.'iges.     Dlekhut   v.  Durrdl,   11    111.72;  1  Chitty's  PI. 
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297;  Cook  V.  J^erral,  13  Wend.  285;  Dox  et  al.  v.  Day,  3 
Wend.  356;  Porter  v.  Rose,  12  John.  209;  Saunders'  PI.  and 
Ev.  127,  128,  and  cases  there  cited. 

An  otfer  or  tender  of  performance  on  the  part  of  the  plaint- 
iff was  not  necessary — -tlie  contract  contemplating  the 
carrying  and  ^delivery  by  defendant  of  the  corn  to  [*592j 
the  plaintiff  at  Chicago.  In  snch  case  a  readiness  to 
perform  only  is  required.  Saunders'  PI.  and  Ev.  127,  128, 
and  cases  there  cited;  1  Chitty's  PI.  297.  The  court  there- 
fore erred  in  instructing  the  jury  upon  the  law  of  the  case. 
From  the  nature  of  the  transaction  it  would  be  •  difficult  for 
the  plaintiff  to  prove  that  he  was  read  /  to  pay  for  the  corn, 
and  undoubtedly  slight  evidence  of  readiness  to  receive  and 
pay  for  it  on  delivery,  would  be  sufficient  to  justify  a  recovery 
by  the  plaintiff.  The  declaration  states  the  contract  according 
to  its  supposed  legal  effect;  and  in  doing  so,  alleges  a  promise 
to  deliver  corn  "of  the  weight  of  fifty-six  pounds  to  the 
bushel."  The  language  of  the  contract  read  in  evidence  is, 
"  per  bushel  of  fifty-six  pounds."  If  the  legal  effect  of  the 
language  of  the  contract  is  the  same  as  the  promise  alleged, 
there  can  be  no  material  variance  in  law  between  the  allega- 
tion and  jproof.  1  Chitty's  PI.  306,  307,  Z\^\  Fergmoii  ^ . 
Harwood,  7  Cranch.  408.  The  statute  provides  that  "the 
bushel  of  corn  shall  consist  of  fifty-six  pounds."  Statutes  of 
Illinois,  1187.  The  statement  therefore  of  the  declaration 
and  the  language  of  the  contract  are  of  the  same  legal  effect 
and  operation,  each  amounting  to  a  description  of  a  legal 
bushel  of  corn.  The  contract  was  therefore  properly  admitted 
in  evidence  under  the  declaration. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Geoege  C.  Bestoe,  Plaintiff  in  Error,  v.  William  H. 
Phelps  et  al.,  Defendants  in  Error. 

Error  to  Peoria. 

In  an  action  by  an  indorser  against  the  indorsee  of  a  promissory  note,  it  is 
not  necessary  to  prove  its  execution  by  the  maker. 

This  was  an  action  brought  on  a  promissory  note  against  the 
plaintiff'  in  error  as  indorser.  The  note  sued  for  was  as  fol- 
lows : 
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.<  $300.  St.  Louis,  Nov.  26,  1852. 

Eight  months  after  date  I  promise  to  pay  to  the  order  of  Geo.  C.  Bestor 
three  hundred  dollars,  value  received,  payable  at  the  office  of  Phelps  &  Bour. 
land.  Peoria,  Illinois.  H.  A.  FOSTER." 

Indorsed,  ''Pay  Plielps  &  Bourland,  Geo.  C.  Bestor." 

The  declaratic;n  contained  special    counts,   and  also 
[*593]     connnon  *counts  for  money  lent,  paid,  Lad  and  received 
and  acconnt stated.     Defendant  ni  tlie  suit  below  plead- 
ed the  general  issue.     Trial  was  had  before  a  jury,  O.  Peteks, 
Judire,  at  May  term,  1S55,  of  the  Peoria  Court. 

Thu  note  was  offered  in  evidence  under  the  special  count, 
which  was  objected  to,  fur  the  reason  that  it  was  inadmissible 
uiuler  that  count.  The  plaintiff  then  offered  the  note  in  evi- 
dence under  the  connnon  money  count,  (the  signature  of  the 
indorser,  Bestor,  being  admitted  as  genuine,)  which  was  object- 
ed to  by  the  defendant  below,  which  objection  the  court  over- 
ruled, and  admitted  the  note  in  evidence  to  the  jury,  to  which 
decision  of  the  court  the  defendant  excejited. 

The  plaintiff"  further  proved  that  suit  had  been  commenced 
against  Foster,  the  maker  of  the  note,  at  the  Se])tember  term 
of  the  Peoria  Circuit  Court,  A.  D.  1853,  which  term  com- 
menced Sejttember  12,  1853.  Judgment  was  rendered  March 
23,  1854,  at  Mai-ch  term,  which  term  adjom-ned  April  1st, 
1854.  Execution  issued  April  27,  1854,  and  was  returned, 
"  no  pro]ierty."  Also  pro\ed  that  Foster  left  this  State  in 
September,  1853;  that  he  made  an  assignment  to  Win.  A. 
Willard;  that  the  effects  of  said  Foster  will  pay  not  over  fifty 
cents  on  the  dollar,  and  that  he  was  reported  insolvent.  The 
court  instructed  the  jury  as  follows  : 

"1.  If  the  jury  find  from  the  evidence  that,  at  the  time  the 
note  became  due,  the  maker  of  the  note  was  so  far  insolvent 
that  tlie  note  could  not,  by  ordinary  diligence,  have  been  made 
fromliim,  they  will  find  for  the  plaintiffs  in  this  case,  and  the 
measure  of  damage  is  the  amount  of  the  note  and  interest, 
.subject  to  the  qualification  contained  in  the  instructions  for 
the  defendant. 

"■2.  If  i»laintiff's  commenced  suit  on  the  note  in  question  at 
the  first  tei'in  of  the  Circuit  Court  after  the  note  became  due, 
and  jnirsued  said  suit  to  judgment  in  due  course  of  law,  and 
issued  execution,  and  failed  to  make  the  amount  from  the 
maker  of  the  note,  the  plaintiffs  are  entitled  to  recover  the 
amount  of  the  note  and  interest  from  the  defendant. 

"If  at  ajiy  time  jiending  the  suit  at  law  the  maker  of  the 
note  became  an<l  continued  to  be  insolvent,  and  remove  from 
the  Stat^i  of  Illinois,  so  that  further  prosecution  of  the  said 
fcuit  would  have  been  useless,  and  so  that  no  legal  steps   would 
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have  availed  to  collect  the  note  from  the  maker,  then  such 
steps,  or  any  further  legal  steps,  were  not  necessary  on  the 
])art  of  the  plaintiffs,  and  they  are  entitled  to  recover  of  the 
defendant." 

To  all  which  instructions  the  said  defendant  excepted. 

The  jury  brought  in  a  verdictfor  the  plaintiflsin  said 
suit,  *upon  which  verdict  said  Circuit  Court  rendered     [*594] 
judgment  for  the  amount  of  said  note  and  interest. 

Manning  and  Mbeeiman,  for  Plaintiff  in  Error. 

CooPEK,  for  Defendants  in  Error. 

Caton,  J.  This  was  an  action  by  the  assignees  against  the 
assignor  of  a  promissory  note.  On  the  trial,  the  assignment 
on  the  note,  by  the  defendant  below,  was  admitted  to  be  genu- 
ine; but  it  was  objected  that  the  execution  of  the  note  by  the 
maker  was  not  proved.  The  court  overruled  the  objection, 
and  admitted  the  note  in  evidence,  which  is  now  assigned  for 
error.  This  identical  question  was  brouglit  before  this  court 
by  a  person  of  the  same  name  as  the  present  plaintiff  in  er- 
ror, in  the  case  of  Bestor  v.  Wall'er  et  al.,  4  Gilman,  3,  in 
which  the  court  said  :  "But  there  is  no  rule  of  law,  and  never 
has  been,  requiring  the  indorsee  of  a  note,  in  a  suit  against  the 
indorser  of  it,  to  prove  the  execution  -of  it  by  the  maker. 
The  indorser,  having  negotiated  and  put  it  into  circulation, 
exhibits  a  degree  of  assurance  without  a  parallel,  when  he  de- 
mands proof  of  its  genuineness  of  the  man  to  whom  he  has  in- 
dorsed it.  Neither  reason  nor  law  sanctions  such  a  proceed- 
ing." It  is  unnecessary  for  me  to  add  any  thing  to  the  lan- 
guage of  this  court  above  quoted,  to  show  that  the  decision  of 
the  court  was  correct. 

The  instructions  asked  and  given  as  to  when  and  what  de- 
gree of  diligence  the  assignee  was  required  to  use  to  collect  the 
note  of  the  maker,  do  but  reiterate  the  decisions  of  this  court 
in  numerous  cases  on  the  subject,  which  are  pierfectly  familiar 
to  most  of  the  profession,  and  to  which  I  do  not  feel  called  ap- 
on  to  refer  particularly. 

The  judgment  is  allii'med. 

Judgment  affirmed. 

619 


59i  OTTAWA. 

Porter  r.  Boardman  et  al. 


Samuel  S.  Porter,  Plaintiff  in  Error  v.  William  H. 
Boardman  et  al.,  Defendants  in  Error. 

Error  to  Cook. 

JcRTsnioTioN— Vettde — Practice  Act.— The  clause  oF  tlie  second  sec- 
tion of  the  Practice  Act,  ffivintj  jurisdiction  in  the  county  where  the  contract 
may  have  specifically  been  made  payable,  does  not  apply  to  contracts  other 
than  for  the  payment  of  money,  to  be  performed  in  the  county  where  the 

suit  is  brought.  *  . 

[*595]  *A.  contracts  with  B.  for  the  delivery  of  a  quantity  of  wheat 

in  Cook  county.  A.  sued  B.  in  Cook  county  for  breach  of  the  con- 
tract, and  sent  summons  to  Tazewell  county,  the  residence  of  the  defend- 
ant: Held,  that  the  court  in  Cook  county  had  not  jurisdiction. 

This  was  an  action  of  assumpsit,  bronc;;lit  by  the  defendants 
in  error  against  the  pkintili'  in  error,  to  the  March  term,  1856, 
of  the  Cook  Circuit  Court.  The  declaration  contains  two 
counts.  The  first  count  is  upon  a  contract  made  by  the  ]:»laint- 
itf  in  error  with  tlie  defendants  in  error,  to  deliver  to  the  de- 
fendants in  error  live  thousand  bushels  of  wheat,  in  Chicago, 
on  the  15th  of  August,  1S55,  to  be  ]iaid  for  on  delivery,  and 
alege^,  as  a  breach  of  such  contract,  the  non-delivery  of  the 
Bain  wheat. 

The  second  count  '^as  substantially  like  the  first,  with  the 
exception  that  there  was  an  averment  that  the  contracts  upon 
which  this  suit  was  brought  M'ere  speciticahy  made  payable  in 
Chicago,  in  the  county  of  Cook,  and  claims  ^2,500  damages. 

On  the  30th  day  of  January,  1856,  a  summons  was  issued 
by  the  clerk  to  the  sheriff  of  Tazewell  county,  Ilhnois,  and 
served  on  tlic  defendant,  in  Tazewell  county,  on  the  27th  of 
February,  1856. 

To  tlie  foregoing  declaration  the  defendant,  at  the  return 
term  of  the  writ,  tiled  his  plea  in  abatement  of  the  jurisdic- 
tion of  the  said  Ciicuit  Ct)urt  of  Cook  county,  alleging  that 
the  i)laiiititfs  below  were  not  residents  of  said  Cook  county, 
but  residents  of  New  York,  and  that  the  defendant  below  re- 
sides in  the  county  of  Tazewell,  Illinois,  and  not  in  the  county 
of  Cook;  that  the  writ  of  the  jilaintitfs  below  was  issued  to 
tlio  slieritf  of  Tazewell  county,  and  served  on  the  defendant 
below  in  Tazewell  county;  and  the  supjiosed  contract  upon 
which  tlu!  ]>laintilTs  sued  was  nut  specifically  made  payable  in 
Kiid  county  of  (/ook. 

To  this  plea  the  ))laiuti(fs  below  filed  their  replication,  al- 
leging that  the  contraet  sued  upon  was  S])ecifically  made  paya- 

Citkd:  18  m.  IbS. 
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ble  in  Chicago,  Cook  county,  Illinois;  upon  wliicli  issue  was 
joined  to  the  country. 

At  the  May  term,  1856,  Manieeee,  Judge,  presiding,  the 
cause  was,  by  consent  of  all  parties,  submitted  to  the  court  up- 
on said  issue  joined  in  said  plea  in  abatement,  and  the  follow- 
ing was  the  evidence :  "  Eufus  S.  King  being  sworn,  deposed 
— My  place  of  business  is  Chicago;  that,  as  agent  for  plaintiffs, 
he  made  a  contract  with  the  defendant  to  deliver  to  the  plaint- 
iffs in  Chicago  (on  board  of  vessels  free  of  charge)  five  thou- 
sand bushels  of  good  white  winter  merchantable  wheat,  to  be 
delivered  in  Chicago  on  or  before  the  15th  of  August,  1855, 
at  one  dollar  and  forty-iive  cents  per  bushel,  to  be  paid  for  on 
delivery;  that  defendant  wholly  failed  to  deliver  the  wheat 
at  any  time;  that  on  the  15th  clay  of  August,  1855,  the  qual- 
ity of  wheat  described  was  worth  one  dollar  and  sixty- 
five  cents  per  bushel."  The  *court  foimd  the  issue  on  [*596] 
the  plea  in  abatement  for  the  plaintiffs  below",  and 
assessed  their  damages  at  one  thousand  dollars,  to  which  find- 
ing of  the  court  the  defendant  below  at  the  time  excepted, 
and  brought  the  case  to  this  court  on  writ  of  error. 

Clements  and  Roberts,  for  Plaintiff  in  Error 

rAisifSWOETH  and  Bdhgess,  for  Defendants  in  Error. 

Caton,  J.  This  suit  is  brouglit  in  Cook  county,  and  the 
summons  sent  to  Tazewell  coimty,  the  residence  of  the  de- 
fendant below,  for  the  breach  of  a  contract  for  the  sale  and 
delivery  of  wheat  in  Cook  cor.nty,  which  was  not  the  resi- 
dence of  the  plaintiffs  below.  A  plea  in  abatement  presents 
the  question  of  the  right  of  the  party  to  bring  the  suit  in 
Cook  county.  This  depends  upon  a  proper  construction  of 
our  Practice  Act.  The  second  section  of  that  act  provides, 
"  It  shall  not  be  lawful  for  any  plaintiff  to  sue  a  defendant  out 
of  the  county  where  the  latter  resides,  or  may  be  found,  ex- 
cept in  cases  where  the  debt,  contract  or  cause  of  action,  ac- 
crued in  the  county  of  the  plaintiff,  or  where  the  contract  may 
have  specifically  been  made  payable."  Here  the  legislature 
has  provided  for  two  classes  of  cases,  wdiere  the  defendant 
may  be  sued  out  of  the  county  where  he  resides  or  may  be 
found.  First,  where  the  debt,  contract  or  cause  of  action  ac- 
crued in  the  county  of  the  plaintiff,  when  the  suit  may  be 
brought  in  the  plaintiff's  county.  These  expressions  are  broad 
enough  to  include  all  manner  of  causes  of  action  for  which  a 
party  may  be  sued  for  the  recovery  of  a  debt  or  damages. 
Second,  where  the  contract  is  specifically  made  payable  in  a 
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]^articular  place,  there  the  suit  may  be  brought,  though  neither 
})artv  resides  there.  This  language  is  much  more  limited  in 
its  siijnitication.  It  is  only  where  something  is  specilically 
made  payable  at  a  particular  place,  that  the  undertaking  is 
brought  within  this  last  clause.  A  jpayment  must  be  made, 
which  implies  a  satisfaction  of  a  past  consideration,  and  widely 
diifers  from  a  contract  for  the  performance  of  simultaneous  or 
dependent  acts,  as  the  delivery  of  wheat  and  taking  pay  there- 
for. In  such  a  case  the  delivery  of  the  wheat  can,  in  no  just 
sense,  be  said  to  be  a  payment  for  the  money  which  the  pur- 
chaser has  agreed  to  pay  therefor;  and  yet  we  must  so  hold, 
in  order  to  bring  this  contract  within  the  last  provision,  I 
confess  this  seems  to  me  simply  absurd.  I  cannot  think  the 
legislature  ever  used  this  language  with  such  a  meaning. 
They  understood  ]jayment  to  mean  something  else  than  tlw3 
delivery  of  wheat,  for  which  the  seller  was  the  party  to  be 

paid.  It  has  been  well  suggested  in  argument,  that 
[*597]     this  suit  is  not  brought  for  the  recovery  of  the  *wheat, 

which  is  the  only  thing  the  party  agreed  to  deliver 
in  Cliicago,  but  it  is  for  the  recovery  of  damages  in  money, 
wliicli  the  law  awards  the  party  for  the  breach  of  the  controct, 
fur  the  non-delivery  of  the  wheat,  or,  if  you  please,  npon  the 
imj^lied  undertaking  of  the  party  to  pay  the  damages  in  money 
.'^hould  he  fail  to  deliver  the  wheat.  He  no  where  agreed  to 
jiay  this  money,  wliich  is  sued  for  as  damages  in  Cook  county. 
Should  we  hold  that  this  contract  is  included  in  the  first 
clause,  then  we  must  hold  that  the  last  embraces  all  cc>ntracts, 
and  is  as  comprehensive  as  the  first,  exce].t  as  to  torts.  We 
are  of  opinion  that  such  was  not  the  intention  of  the  legis- 
lature, and  that  judgment  should  have  been  given  for  the 
j>lea. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


MiLO  AVixcHELL,  Plaintiff  iii  Error,  v.Geoege  Strong, 
Defendant  in  Error. 

Error  to  Cook  County  Court  of  Common  Pleas. 

In  an  netion  for  slander,  a  party  may  show  that  he  offered  an  explanation 
■)i  the  offensive  words,  if  the  explanation  was  a  part  of  the  same  conversation 
tnd  before  the  same  auditory,  and  in  reference  to  the  same  subject. 

The  declaration  is  in  case  for  slander,  and  comprises  two 
counts. 
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Tlie  first  count  states  that  in  a  colloquium  on  16tli  May, 
1855,  with  the  defendant,  in  the  hearing  of  one  Stephen  Lamb 
and  others,  the  plaintiff  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  defendant,  the  false,  scandalous, 
malicious  and  defamatory  words  following,  that  is  to  say: 
"  You,"  meaning  the  said  defendant,  "  stole  the  timber  to  build 
the  Alison  bridge.  You,"  meaning  the  defendant,  "  stole  the 
timber  to  bnild  the  Alison  bridge,  and  I  can  prove  it." 

The  second  count  states  the  words  to  be  :  "  You,"  meaning 
the  defendant,  "  stole  the  timl^er  to  build  the  bridge  with," 
meaning  a  certain  bridge,  commonly  called  the  Alison  bridge, 
"  and  I  can  prove  it  without  going  out  of  this  shop,"  meaning 
the  shop  in  which  certain  citizens  and  the  plaintiff  and  defend- 
ant then  were.     Damages  ($5,000. 

Plea,  not  guilty  and  similiter. 

The  trial  was  had  before  a  jury,  in  the  Cook  county  Court 
of  Common  Pleas,  at  October  term,  1855,  and  a  verdict  of 
■guilty  rendered  with  $500  damages.  J.  M.  Wilson,  Judge, 
presiding.  ' 

*At  the  trial  the  defendant  produced  A.  N.  Peets,  [*598] 
who,  on  his  direct  examination,  testified  that  he  knew 
the  parties  ;  was  their  neighbor,  and  had  known  them  a  num- 
ber of  years ;  he  was  at  Mr.  Roquet's  last  spring  when  the 
parties  came  there;  they  were  conversing  about  bridges; 
William  Strong  said  he  had  given  §50"  toward  the  Alison 
bridge  ;  defendant  said,  "  You  stole  the  timber  to  build  it 
with  ;  "  repeated  it  twice  ;  said  he  could  prove  it ;  defendant 
told  him  that  he  did  not  b(?lieve  it ;  plaintiff  said  he  did,  and 
he  could  prove  it ;  defendant  said  he  would  prosecute  him ; 
Winchell  repeated  it;  Mr.  Woolworth,  Mr.  Lamb,  two  Mr. 
Roquets,  Mr.  Edwards  and  witness,  were  present ;  there  might 
have  been  some  others ;  defendant  and  plaintiff  were  there 
when  witness  got  there  ;  they  were  pretty  much  tlii-ough  talk- 
ing on  the  subject  when  witness  left ;  it  was  fifteen  or  twenty 
minutes  before  witness  left,  which  was  fifteen  or  twenty 
minutes  after  the  charges. 

On  cross-examination,  the  witness  testified  that  Winchell  did 
not  say  where  he  stole  the  timber  from  ;  did  not  say  the  steal- 
ing consisted  in  cutting  on  other  people's  land,  and  cutting  the 
timber  without  their  knowledge  or  consent ;  that  they  were 
talking  about  bridges  when  witness  got  there  ;  Mr.  Strong 
called  them  to  witness  what  Mr.  Winchell  said  ;  when  witness 
entered,  both  parties  were  cool ;  that,  at  the  same  meeting,  and 
after  the  speaking  of  the  words,  but  before  witness  left  the 
meeting,  plaintiff  made  a  statement  to  defendant  respecting 
his  meaning  of  the  Avords ;  that  such  statement   might   have 
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been  fifteen  or  twenty  minutes  after  the  speaking  of  the  words. 
"Whereupon  defendant's  counsel  objected  to  the  admission  of 
paid  statement  in  evidence.  Plaintiff's  counsel  then  stated  that 
the  statement  he  intended  to  prove,  was  as  follows  :  "  What  I 
mean  to  be  understood  as  saying,  is  this:  that  you  entered  upon 
(tther  people's  land  and  cut  down  and  hauled  away  their  timber 
witliout  their  knowledge  or  consent ;  if  the  kw  calls  that 
stealin"-,  1  call  that  stealing;  if  the  law  calls  it  trespass,  I  call 
it  tresjiass ;  and  he  also  stated  that,  on  the  defence,  he  could 
})rove  tlie  truth  of  the  fact  stated,  namely :  the  cutting  down 
and  hauling  away  of  the  timber  to  build  the  above  bridge  with, 
without  the  knowledge  or  consent  of  the  owner."  The  objec- 
tion was  sustained  and  excej^ition  taken. 

The  defendant  also  produced  E.  A.  Allen,  who  testified  that 
he  knew  the  parties;  had  resided  at  Wheeling  several  years; 
was  a  little  actpiainted  with  the  parties;  Mr.  Strong  said  he 
liad  built  the  Alison  bridge  for  so  much  ;  Mr..  Winch  ell  said, 
"  Ves,  and  made  $100  out  of  it,  and  stole  the  timber  to  build 
it  with  ;"  he  stated  it  two  or  three  times ;  there  w^ere  quite  a 
number  of  persons  present ;  could  not  tell  how  many. 
[*590]  *0n  cross-examination,  witness  stated  he  was  pres- 
enl  at  the  beginning  of  the  meeting;  Winch  ell 
claimed  he  bad  ] property  in  the  bridge ;  they  thought  of 
vacating  tlie  Wincbell  bridge  ;  Mr  Strong  did  not  contradict 
him;  he  said  he  thought  when  the  donation  was  made  it 
became  tlie  property  of  the  town ;  when  plaintiff  first  ac- 
cused defendant  with  stealing  the  timber  to  build  the  bridge 
with,  I  think  Mr.  Strong  told  hinl  lie  was  excited,  and  could 
not  mean  what  he  said  ;  Mr.  Wincbell  talked  loud  ;  had  not 
been  loud  talk  previous  to  the  accusation.  Mr.  Wincbell  did 
not  say,  in  this  conversation,  that  Strong  had  entered  on  other 
l)eople's  land  and  stole  the  timber ;  and  if  the  law  called  it 
stealing,  he  did  ;  and  if  the  law  did  not,  he  did  nof;  but  he 
did  make  such  a  statement  fifteen  or  twenty  minutes  after 
Avard. 

The  defendant  also  produced  Mr.  Woolworth,  who  testified 
that  he  luid  lived  in  Wheeling  some  time,  and  knew  the  par- 
ties; was  ]u-esent  at  the  meeting  spoken  of  ;  Mr.  Wincbell  said 
Mr.  Stnmg  was  a  man  of  not  much  public  spirit;  plaintiff 
claimed  a  part  of  tlie  bridge  they  were  going  to  vacate  ;  Mr. 
Stnmg  thought  it  belonged  to  the  public;  Wincbell  said, 
"  You  stole  all  the  timber  to  build  the  Alison  brido^e  with;" 
Mr.  Strong  said,  "  You  do  not  mean  that;"  plaintiff  "repeated 
it  two  or  tliree  times;  said  he  could  ])rove  it. 

On  cross-examination,  witness  stated  that  plaintiff  did  not 
exjilain  what  he  meant  i)y  charging  defendant  with  stealing— 
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lie  did  not  in  the  same  conversation — lie  did  fifteen  or  twenty 
minutes  after ;  the  plaintiff  objected  to  snch  explaniition,  as 
not  being  in  the  same  conversation  ;  he  said  nothing  in  that 
conversation  about  other  people's  land.  Witness  did  not  un- 
derstand Winchell  to  mean,  by  the  charge,  either  that  Strong 
cut  down  grownng  timber  or  took  it  after  it  was  down. 

On  re-examination,  witness  testified  that  he  understood  de- 
fendant to  mean  stealing,  or  he  would  not  have  said  so  ;  he 
did  not  understand  him  as  meaning  any  thing  about  cutting 
growing  timber. 

The  defendant  also  produced  Mr.  Lamb,  who  testified : 
That  he  had  lived  at  Wheeling  since  1840  ;  parties  were  there 
when  he  went ;  he  was  present  at  the  nneeting  ;  plaintiff  said 
Strong  had  stole  the  timber  to  build  the  bridge,  or  a  bridge  ; 
Strong  denied  the  charge ;  Winchell  said  he  had  stole  the  tim- 
ber, and  he  could  prove  it ;  some  few  minutes  after,  he  quali- 
fied it ;  Mr.  Strong  then  said,  "  You  try  to  back  out  of  it,"  it 
w^as  some  ten  or  fifteen  minutes  ;  he  had  accused  him  of  steal- 
ing the  timber,  as  many  as  three  times  before  this  ;  there  was 
nothing  about  standing  timber  at  the  beginning  ;  that  Mr.  Win- 
chell owned  a  farm,  and  was  represented  to  be  worth  ten  or 
fifteen  thousand  dollars. 

*0n  cross-examination,  he  said  both  were  some  ex-  [*600] 
cited  ;  not  apparently  so  until  after  the  accusation. 

On  the  defence,  the  plaintiff  in  error  produced,  as  a  witness, 
Francis  Edwards  who  testified  that  he  resided  at  Wheeling; 
was  present  at  the  meeting— the  last  part  of  it;  Mr.  Strong 
told  Winchell  he  had  lost  ^50  or  $100  in  building  the  Alison 
bridge  ;  Winchell  said  he  made  $100,  and  stole  part  of  the 
timber  to  build  it  with ;  Mr.  Strong  said  to  the  bystanders,  "  I 
want  you  all  to  take  notice,  he  accuses  me  of  stealing  ;  "  Mr. 
Winchell  immediately  turned  to  them  and  said,  "  I  mean  to  be 
understood,  that  Mr.  Strong  entered  upon  other  people's  land 
and  cut  and  hauled  timber  to  build  it  with,  without  their 
knowledge  or  consent." 

The  plaintiff  also  produced  "George  Tallner,  who  corrobo- 
rated the  evidence  of  defendant's  witnesses. 

The  plaintiff  also  produced  John  Roquet  who  testified  that 
he  was  present  at  the  meeting ;  that  Winchell  said  Strong 
had  stole  the  timber  to  build  the  Alison  bridge  of,  and  he 
could  prove  it;  Strong  told  him  he  would  put  him  in  a  way 
to  prove  ;  Winchell  then  said,  if  the  law  called  it  stealing,  he 
did  ;  he  had  been  on  another  man's  land  and  cut  the  timber  to 
build  the  bridge  with ;  they  were  excited. 

The  defendant  then  recalled  Allen,  Peet,  Woolworth  and 
Lamb,  who    all   testified,  that    Strong  did  not  call  Winchell  a 

Vol.  XVII-40  '  623 


000       -  OTTAWA. 

Winchell  v.  Strong. 


liar.  On  the  part  of  the  defendant,  the  following  instructions 
were  asked  and  given,  and  excepted  to. 

1st.  If  the  jury  shall  believe,  from  the  evidence,  that  the 
l)hiintiff  made  the  charge  against  the  defendant,  substantially 
a<laid  in  the  declaration,  and  thereby  intended  to  charge  upon 
the  plaintiff  the  ci-ime  of  stealing,  the  defendant  is  entitled 
to  recover  in  this  action  ;  and  the  jury  may,  in  estimating  the 
damages,  take  into  consideration  the  plaintiff's  pecuniary  cir- 
cumstances, and  may  give,  in  their  discretion,  exemplary  dam- 
ages. 

2nd.  Although  the  jury  shall  believe,  from  the  evidence, 
that  after  the  defendant  raide  the  charge  stated  in  the  decla- 
ration, and  was  threatened  with  a  suit  by  the  plaintiff",  the 
plaintiff  made  the  ex[ilanation  stated  by  the  witness,  Edwards, 
yet  if  they  shall  further  believe  it  was  not  intended  as  an  hon- 
est retraction  of  the  charge  of  stealing,  but  rather  for  his  own 
l)rotection  against  the  consequences  of  his  previous  charge,  it 
ought  not  to  mitigate  the  damages. 

On  the  ]\art  of  the  j)laintiff",  the  following  instructions  wei'e 
asked  and  given: 

1st.  That  if  the  words  were  spoken  in  the  heat  of  j^assion, 
the  law  is  for  plaintiff". 

2nd.  That  the  words  impute  a  felony  ;  in  law,  cut- 
[*601]  ting  down  *and  taking  away  growing  timber,  is  not  a 
felony;  the  language  of  defendant  is  to  be  taken  by 
the  jury  in  the  sense  he  meant  to  use  it ;  and  that,  if  plaintiff 
intended  to  charge  a  cutting  down  and  carrying  away  growing 
tindjer,  there  is  a  fatal  variance  between  the  declaration  and 
proof,  and  the  law  is  for  plaintiff". 

Davis  and  Martin,  Attorneys  for  Plaintiff"  in  Error. 

G.  GooDRicir,  for   Defendant  in  Error. 

Caton,  J,  That  the  exjilanation  which  the  defendant  below 
offered  to  prove  on  the  trial,  and  which  was  rejected,  was  prop- 
er, as  tending  to  explain  the  meaning  of  the  words  uttered 
a.s  charged  in  the  declaration,  there  can  be  no  doubt,  if  that  ex- 
planation was  made  in  such  connection  with  the  charge  as  to 
form  a  ])art  of  the  same  transaction  or  interview.  To  deter- 
mine this  ))ro]>erly,  may  frequently  be  a  matter  of  some  diffi- 
culty. ^  The  explanation  should  no  doubt  be  apart  of  the  same 
interview  or  conversation  with  the  charge,  but  it  need  not  be 
in  the  sauK!  breath  or  sentence,  nor  yet  in  the  same  speech. 
Kegard  nuist  be  had  to  the  nature  and  character  of  the  con- 
versation, in  order  to  determine  the  question.     Where  sub- 
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stantially  the  same  auditors  are  present  and  the  subject  matter 
in  the  discussion  of  which  the  charge  is  made,  is  still  under 
consideration  or  dispute,  the  whole  must  be  considered  as  the 
same  conversation,  and  an  explanation  made  in  any  part  of 
it  is  so  connected  Math  the  charge  as  to  be  admissible,  al- 
though a  very  considerable  time  and  much  conversation 
may  intervene  between  the  charge  and  explanation.  This 
may  be  especially  so,  when  the  charge  is  made  at  a  public 
meeting  where  the  subject,  in  reference  to  which  the  charge 
is  made,  is  undergoing  discussion,  as  was  the  case  here.  In 
such  a  case,  while  the  particular  su'^ject  is  under  discussion, 
and  the  parties  are  present  and  taking  part  in  it,  the  conversa- 
tion may  be  said  to  continue. 

This  charge  was  made  at  a  public  meeting  where  the  subject 
of  a  certain  bridge,  which  Strong  Iiad  built,  was  under  discus- 
sion. In  the  course  of  the  discussion  a  controversy  arose  be- 
tween these  parties,  in  which  the  defendant  accused  Strong  of 
stealing  the  timber,  with  which  he  had  built  the  bridge.  The 
witness  states,  "  That  at  the  same  meeting,  and  after  the  speak- 
ing of  the  words,  but  before  witness  left  the  meeting  defendant 
made  a  statement  to  plaintiff  respecting  the  meaning  of  the 
w^ords.  That  such  statement  might  have  been  fifteen  or  twenty 
minutes  after  the  speaking  of  the  words."  This  statement  the 
defendant  offered  to  prove,  but  it  was  ruled  out  by  the  court.  In 
this  we  think  the  court  erred.  We  are  well  satisfied  that  it 
should  have  gone  *to  the  jury  as  a  part  of  the  same  trans-  [*602] 
action  or  conversation  in  which  the  charge  was  made, 
and  that  the  statement  and  charge  should  both  have  been  con- 
sidered by  the  jury  together,  for  the  purpose  of  ascertaining 
what  was  the  real  intention  of  the  defendant  when  he  used  the 
words  charged.  If  the  jury  should  believe  that  the  defendant 
only  intended  to  charge  the  plaintiff  with  a  trespass,  and  so  ex- 
plained himself  to  the  party  and  those  who  heard  the  original 
charge,  then  the  whole  being  taken  together,  the  averments  in 
the  declaration  were  not  sustained;  but  if  the  jury  should  be- 
lieve that  the  defendant,  when  he  uttered  the  words,  actually  in- 
tended to  charge  him  with  a  larceny,  and  that  he  subsequently 
changed  his  mind  as  to  what  charge  he  would  make  against  the 
plaintiff,  and  for  the  purpose  of  avoiding  the  responsibility  of  the 
original  charge,  and  to  falsely  create  the  impression  that  he,  all 
the  time,  intended  to  charge  only  a  trespass,  he  made  the 
statement  which  he  offered  to  prove,  then  such  statement  or 
explanation  would  not  change  the  legal  effect  of  the  original 
charge.     The  words  as  uttered,  with  the  actual  intent  to  charge 
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a  felony  would  still  be  actionable.     We  think  tlie  testimony 
bhuuldhave  been  admitted. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jonathan  K.  Greenough  et  al.,  Plaintiffs  in  Error, 
V.  Edmund  D.  Taylor  et  al.,  Defendants  in  Error. 

Error  to  Cook, 

Arriox  ott  note  against  rephesentatives  op  decedent — Pencil  in- 
noRsKMENTS. — In  a  proceeding  against  the  representatives  of  a  decedent, 
the  holder  of  a  note,  an  indorsement  upon  it,  written  with  a  pencil,  indicat- 
ing a  payment,  raises  a  strong  presumption  of  its  truth,  -which  the  holder 
phoulci  explain  away  if  it  is  to  be  avoided. 

Pkook. — In  such  a  case,  if  demands,  which  were  specified  in  a  mortgage 
given  by  the  decedent,  liave  been  paid  by  the  mortgagee,  he  should  make 
proof  thereof,  in  a  proceeding  against  the  representatives  of  the  decedent,  to 
foreclose  the  mortgage.  Strict  proof  must  be  made  in  a  proceeding  affect- 
ing the  rights  of  infants. 

Ox  tlie  12th  June,  1838,  James  Whitlock  was  indebted  to 
Taylor,  Breese  c%  Payne,  §3,537.65,  for  merchandise  sold  him 
in  lS3t),  for  which  he  gave  his  notes  and  a  mortgage  on  cer- 
tain real  estate,  payable  in  one  and  two  years,  with  six  per 
cent,  bearing  date  on  the  said  12th  June,  1838,  which  debt 
and  notes  are  recited  in  the  mortgage  as  due  and  unpaid.  The 
mortgage  also  recites  that  Taylor,  Breese  &  Payne  have  agreed 
to  pay,  for  Whitlock,  to  Peter  Pruyne  &  Co.,  and  to  Edward 
Doolittle,  Hall  &  Lewis  and  Kinzie,  Davis  &  Hyde, 
[*603]  out  of  the  avails  of  *the  property  mortgaged,  inaratable 
proj^ortion,  the  several  amounts  due  them  from  Whit- 
lock; and  conditioned  to  be  void  in  case  said  several  debts  and 
claims  were  paid. 

After  the  execution  of  the  mortgage,  Whitlock  died,  leav- 
ing heirs — some  minors.  The  bill  alleges  that  Whitlock,  in 
hi.s  lite  time,  and  his  heirs  and  representatives  since,  nerjlected 
to  |)ay  any  ])ortion  of  the  ])urchase  money. 

That  the  debt  due  to  them  is  wholly  unpaid,  and  is  still  due 
with  the  interest — §^3,537.G5. 

Interest  from  June  12,  1838. 
That  they  paid  E.  Doolittle, $307  58 

"  "        Kinzie,  Davis  &  Hyde,      -       -       -       124  3U 

Interest  from  Oct.  1,  1842. 

"  "  Peter  Prnyne,  &  Co.,  -  -  -  895  31 
Interest  from  April  27,  1842. 

Cited:  18  111.  49,  81;  23  lU.  38;  27  111.  149. 


JUNE   TERM,  1856.  603 

Greenough  et  al.  v.  Taylor  et  al. 

The  bill  was  taken  as  confessed  as  against  tlie  adult  defend- 
ants. A  guardian  ad  litem  was  appointed  for  the  minor  heirs, 
who  filed  his  ansAver,  and  the  matter  was  referred  to  the  master 
in  chancery,  who  reported  the  evidence,  and  that  there  was 
due  to  complainant  the  sum  of  $i,llT.51. 

The  report  of  the  master  shows  that  he  had  compnted  the 
amount  due  to  the  complainants,  and  found  due  to  them  the 
sum  of  sixteen  hundred  and  three  dollars  and  three  cents,  for 
interest,  and  the  further  sum  of  $2,513.48,  for  principal,  mak- 
ing, together,  $-1,116.51.  The  report  then  sets  out  the  mort- 
gage at  length,  and  also  the  note  descril)ed  in  the  mortgage, 
as  indorsed  in  blank,  and  states  that  on  the  back  of  the  note  is 
an  indorsement  made  with  pencil,  to  wit,  "Rec'd,  i^rcher, 
Sl,800."  The  several  claims  before  referred  to  are  also  stated, 
with  their  respective  assignments,  and  receipts  given  for  their 
payment  by  Seth  Payne. 

This  report  was  confirmed  by  the  court,  and  a  decree  en- 
tered accordingly  by  Hugh  T.  DickeTj  Judge,  of  the  Cook 
Circuit  Court. 

C.  Beckwith,  for  Plaintiffs  in  Error. 

N.  H.  Purple,  for  Defendants  in  Error. 

Catoist,  J.  The  proof  in  this  case  is  entirely  insufhcient  to 
warrant  the  master's  report  of  the  amount  due  the  complain- 
ant, or  to  justify  the  decree  of  the  court,  as  against  the  infant 
defendants.  In  the  first  place,  the  words  indorsed  in  pencil 
on  tlie  back  of  the  principal  note,  "  Received,  Archer,  $1,800," 
required  explanation,  before  the  master  refused  to  allow  that 
as  a  credit  on  the  note.  The  maker  of  the  note  was  dead  and 
the  suit  was  prosecuted  against  his  representatives,  a  part  of 
whom  were  infants.  This  note  is  produced  with  this 
indorsement  *upon  it,  which,  if  not  absolute  proof  of  [*604] 
payment  to  that  amount,  raises  a  strong  presumption 
of  payment.  It  must  have  been  put  there  while  in  the  hands 
of  the  holder,  who  should  have  the  means  of  explaining  it,  if 
it  was  not  intended  as  evidence  of  payment.  Indeed,  it  is 
difiicult  to  conjecture  for  what  other  purpose  it  could  have 
been  put  there.  These  infant  defendants,  as  to  whom  full 
proof  is  required,  cannot  be  presumed  to  know  any  thing  of 
the  transaction,  and  cannot  be  expected  to  explain  it.  Unex- 
plained, we  think  the  complainant  should  be  held  bound  by  an 
indorsement,  which  the  law  presumes  was  made  by  him,  or 
with  his  consent  and  direction.  Again,  several  other  sums 
were  allowed  the  complainant  as  payments  made  by  Taylor, 
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Erec^e  &  Co.,  to  Ilarnian  and  Loomis,  to  E.  Doolittle,  and  to 
Kin/.io,  Davis  and  Hyde,  without  a  particle  of  legal  proof  to 
piistain  the  rejiort  of  the  niaster.  He  reports  copies  of  papers 
pliowing  that  those  ]iarties  profess  to  have  received  the  several 
amounts  reported,  of  Seth  Payne,  on  account  of  demands 
whicli  they  held  against  James  Whitlock.  But  there  is  no 
])roof  that  they  were  just  dehts  against  James  Whitlock,  or 
tliat  lie  had  directed  them  to  be  paid.  It  is  true  the  mortgage 
authorized  Taylor,  Breese  &  Co.,  to  pay  debts  of  Whitlock  to 
those  jiarties  and  stood  as  a  security  for  the  repayment  of  ad- 
vances thus  made.  But  this  did  not  authorize  them  to  pay 
any  account  which  those  ]iarties  might  present  against  Whit- 
lock. It  they  paid  a  claim  without  his  express  sanction,  they 
necessarily  must  take  the  responsil)ility  of  proving  that  the 
amount  was  actually  due  from  Whitlock.  Again,  admitting 
that  those  debts  were  justly  due  those  parties,  and  that  the 
rcceijits  ]iroduced  were  actually  executed  by  them,  of  which 
there  is  no  ))roof,  still  the  payments  do  not  appear  to  have  been 
made  by  Tayloi",  Breese  &  Co.,  who  wore  the  jiarties  author- 
ized to  make  the  ])ayments,  and  indenmilied  by  the  mortgage, 
for  the  ]'ayments  thus  to  l)e  made.  Nor  do  they  show  that 
the  payments  were  made  of  funds  belonging  to  Taylor,  Breese 
&  Co.,  or  on  their  account,  or  for  their  benefit.  The  receipts 
show  that  the  ]iayments  were  made  by  Seth  Payne,  who,  for 
aught  that  apjiears,  was  a  total  stranger  to  the  mortgage, 
and  who  may  as  well  be  ]U'esumed  to  have  made  the  pay- 
ments, out  of  his  own  funds,  or  of  money  belonging  to  Whit- 
lock in  his  hands,  as  of  the  moneys  of  Taylor,  Breese  &  Co. 
When  we  remember  that  nothing  could  be  taken  for  granted 
against  these  infants,  but  that  every  thing  was  required  to  be 
])roved,  as  much  as  if  every  thing  had  been  denied  by  the 
adult  defendants  in  their  answers,  it  will  be  ai)parent  that  the 
l)i'oof  was  defective,  in  every  ]iarticular,  to  sustain  the  decree. 
The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 
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The  following  report  was  prepared  under  the  authority  of  "An  act  for  the 
settlement  of  claims  of  contractors  on  the  Illinois  and  Michigan  Canal,"  ap- 
proved Feb.  14,  1855.  A  part  of  the  third  section  of  the  act  directs  that, 
"after  full  examination  and  hearing  of  said  claims,  and  the  testimony 
accompanying  them,  and  presented  in  relation  thereto,  they"  (the  commis- 
sioners, judges  of  the  Supreme  Court,)  "  shall  decide  and  determine  upon  the 
same  as,  in  their  opinion,  sound  morality,  equity  and  good  conscience,  de- 
mand." 

The  importance  of  the  discussion,  and  the  interests  involved,  have  induced 
the  reporter  to  give  the  document  a  place  in  this  volume. 

In  presenting  their  report,  "  together  with  all  other  mate- 
rial matters  pertaining  thereto,  with  such  comments,  sugges- 
tions and  recommendations,  as  to  them  shall  seem  fitting  to 
the  legislature,  "  the  commissioners  would  first  do  so  generally, 
under  the  first  and  second  heads,  and  separately,  as  classified 
in  this  report.  After  a  full  examination  and  heai-ing  of  said 
claims,  and.  the  testimony  accompanying  them,  and  presented 
in  relation  thereto,  they  wish  to  remark,  distinctly,  that  they 
proceed  to  make  their  "  comments,  suggestions  and  recom- 
mendations," and  also  to  decide  and  determine  upon  the  same, 
according  to  and  in  pursuance  of  that  liberal  and  enlarged 
rule  of  moral  equity  laid  down  for  them  in  the  act  itself,  as  a 
guide,  untrammeled  by  any  technical  rule  of  law  or  equity,  and 
not  recognizing  any  distinction,  in  this  respect,  between  the  State 
and  an  individual.  The  conclusion  at  which  we  have  arrived, 
is  our  opinion  of  what  is  demanded  by  a  "  sound  morality, 
equity  and  good  conscience  "  between  man  and  man  under 
these  circumstances. 

Proceeding,  therefore,  according  to  these  premises  and 
this  arrangement  of  the  subject,  we  first  present  our  opinions 
and  comments  upon  what  is  denominated 
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[*00t)]  THE    THOKJSTOX  LOAN. 

The  financial  crisis  of  the  conntiy,  and  which  involved 
the  nionetarv  arranironients  of  the  State  in  a  final  suspension 
and  teni{X)rarv  abandonment  of  her  pnblic  works,  is  too 
jeeent  and  familiar  to  need  repetition  by  us.  But  it  should 
not  be  forgotten,  or  witliout  its  inlluence  in  considering  this 
claim,  M-hich  was  forced  into  existence  as  an  expedient  to 
avert  the  ])ending  calamity,  which  a  few  years  later  fell  upon 
the  State  and  the  claimants  alike. 

This  loan  was  resc)rtcd  to  on  the  part  of  the  governor  with 
great  reluctance,  on  account  of  its  tendency  to  depreciate  ail 
State  securities,  and  prevent  any  further  sales  at  par,  if  con- 
tractors were  allowed  to  offer  bonds  at  less  than  their  face, 
arid  more  especially  if  they  should  be  hawked  about  in  the 
market  by  each  individual  holder.  Contractors  sought  it 
only  to  avoid  their  innnediate  bankruptcy  and  ruin  by  a  sus- 
]K'n.^i(»n  ot  their  work.  It  is  very  manifest,  from  the  history 
of  the  times  that  occasioned  it,  and  from  the  transaction 
itself,  as  given  in  the  executive  messages  and  the  reports  and 
exhibits  of  the  ])ublic  agents,  that  each  party  looked  upon  it 
as  the  lesser  of  two  great  evils,  and  the  only  expedient,  wdiile 
they  liad  hope  in  the  future.  There  is,  therefore,  no  just 
cause  of  iminiting  blame  or  censure  to  any  concerned,  in  act- 
ing according  to  their  soundest  judgment  and  discretion  under 
such  circumstances  ;  and  we  find  no  justilication,  under  these 
circumstances,  to  the  State  in  insisting  upon  or  enforcing  vari- 
ous conditions  or  rigid  construction  of  the  terms  of  the  agree- 
ment. We  concur,  fully,  in  the  opinions  of  his  excellency  the 
governor.  General  Thornton,  and  the  majority  report  of  the 
committee  on  finance,  and  the  joint  judiciary  connnittee  of 
the  two  houses,  as  to  the  strict  technical,  legal  and  connnorcial 
meaning  of  a  ])ar  sale,  recjuiring  the  payment  of  dollar  for 
dollar  and  ])ound  for  ])ound  of  the  face  of  the  bond,  at  the 
place  of  sale,  and  in  the  same  currency  called  for  in  the  bond, 
or  its  equivalent,  at  that  place.  But,  at  the  same  time,  it  is, 
under  all  the  circumstances,  very  difficult  to  resist  the  conviction 
that  the  legislature  did  not  use  the  term  "  par  "  in  this  strict 
sense,  in  the  act  authorizing  sterling  bonds  to  be  issued ;  or 
else  that  tlioy  sancti<»ned  its  execution  in  a  connnon  and  larger 
sense,  uix.n  finding  it  impossible  to  make  sales  for  strict  par. 
Such  was  the  view  jn-esented  by  the  minority  report  of  the" 
finance  committee,  and  by  liis  excellency  in  his  letters.  (Ex- 
liibits  Nos.  eleven  and  thirteen  to  Young's  rej^ort,  as  agent.) 

No  sale  of  sterling  bonds  of  the  State,  made  here  or  in 
England,  which  liave  come  to  our  knowledge,  has  been  made 
at  strict  technical  par.     There  were  sales  of   sterling  bonds, 
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both  here  and  in  England,  in  all  of  wliich  the  principal 
and  interest  were  *payab1e  in  London,  so  far  as  ap-  [■'•'607] 
])ears  in  proof.  The  sale  of  $l,00(V"-*0  of  sterling 
hondb  to  the  United  States  Bank,  in  l^hiladelphia,  produced 
only  §1,0U0  for  a  £225  bond,  payable  in  the  notes  of  the 
Uiuted  States  Bank,  at  Philadelphia,  where  the  bond  was 
soid,  payable  in  installments  after  the  bonds  commenced  bear- 
ing interest. 

The  sale  to  Wright  &  Co.  of  London,  of  $1,000,000  in  ster- 
ling bonds  by  Ilawlings&  Oakley,  and  half  a  million  to  Thomp- 
son &  Forman,  of  same,  were  at  s\mis  that  would  make  $1,000 
for  a  £225  bond  in  Illinois,  by  adding  the  two  premiums  of 
exchange  in  its  transmission.  The  sale  by  Young  &  Reynolds 
to  Wright  &  Co.,  was  for  £91  per  cent.,  when  exchange  was  at 
9  per  cent,  premium  in  New  York.  Thus,  when  sterling  bonds 
have  been  sold  in  the  United  States  for  dollars,  the  sale  has 
been  at  the  rate  of  $1,000,  at  the  place  of  sale,  for  a  sterling 
bond  for  £225;  and  when  sold  abroad,  it  has  invariably  been 
at  a  rate  that  required  tin  addition  of  the  premium  on  the  ex- 
change drawn  upon  it  in  its  transmission  to  make  np  the  sum  of 
$1,000  for  a  bond  for  £225.  This  same  contract  with  Wright 
&  Co.,  at  £91  per  cent.,  had  been  challenged  by  the  majority 
report  of  the  committee  on  iinance,  for  this  reason,  as  not  being 
at  true  par;  and  the  joint  committee  of  the  judiciary  had  con- 
firmed the  same  position,  and  your  honorable  body  had  failed 
to  interpret  your  own  meaniug  in  tlie  law  requiring  par  sales 
of  sterling  bonds,  by  adopting  a  resolution  to  reject  the  con- 
tract. After  the  snbject  had  been  investigated  and  a  resolu- 
tion reported  for  your  action,  your  silence  and  non-action  go 
a  great  way  to  strengthen  the  con^'iction  that  the  jn-inciple 
laid  down  in  the  mincrity  report  was  sanctioned  and  practi- 
cally adopted,  as  being  within  the  meaning  of  the  act;  and  by 
this,  the  premiums  on  the  exchange,  in  transmitting  the 
money  from  London  to  Illinois,  may  be  taken  into  account  as 
a  part  of  the  price  paid  for  the  bonds.  So  that  a  thousand 
dollars  thus  received  in  Illinois  would  constitute  par  for  a 
£225  bond  sold  in  London,  and  payable  there.  The  necessity 
of  the  State  to  have  money,  and  the  utter  impracticability  of 
selling  sterling  bonds  for  more  than  would  thus  yield  this 
commcn  par,  as  distinguishable  from  true  legal  par,  influenced 
the  legislature,  no  doubt,  in  silently  acquiescing  in  a  construc- 
tion of  the  law  that  would  yield  nominal  or  common  par.  But 
whatever  may  have  been  their  motives,  (and  these  would  seem 
to  have  been  sutficient,)  the  facts  remained  the  same — that  a 
sale  of  sterling  bonds,  payable  in  London,  had  been  made  in 
Philadelphia,  at  the  rate  of  $1,000  for  a  £225  bond,  and 
another  in  London  at  £91  per  cent.,  yielding  only  $1,000  here, 
and  neither  of  these  sales  had  been  condemned  as  in  violation 
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of  the  provision  for  par,  altliougli  animadverted  upon  as  such. 

Jn  forming  an  opinion,  and  reasoning  to  a  determina- 
[*GOS]     tion,  ^according  to  sound  morality,  equity  and  good 

conscience,  we  do  not  feel  at  liberty  to  omit  these 
suggestions  in  supi)ort  of  this  claim;  nor  should  we  omit  to, 
cull  your  atteution  to  the  additional  facts  that  the  negotiiiuon 
for  this  loan  was  entered  into  immediately  afterward,  imdor 
all  the  circumstances  of  pressure  and  necessity,  both  on  the 
jxart  of  the  State  and  the  contractors,  and  doubtless  with  a 
full  knowledge  of  what  liad  been  done  and  omitted  to  be  done, 
or  ac<piiesced  in,  by  the  legislature  in  this  respect,  to  whom 
all  were  l(X)king  for  ways  and  means  for  continuing  the  work. 
Another  fact  should  not  be  overlooked.  Although  the  gov- 
ernor doubted  whether  £91  per  cent.,  in  London,  was  par 
within  the  letter  of  the  act,  and,  therefore  hesitated  to  ap- 
prove of  the  sale  to  Wright  &  Co.,  at  that,  yet  he  concluded, 
from  tlie  circumstances  of  their  silent  acquiescence,  that  it  was 
so,  within  the  meaning  and  intention  of  the  legislature  at  the 
time  it  was  enacted.  Knowing  that  they  were  informed  that 
the  price  of  Illinois  stocks,  at  that  time,  in  Europe,  was  93  to 
1<»(',  and  by  estimating  the  ditference  of  exchange  at  ten  per 
cent,  in  favor  of  London,  it  was  concluded  that  three  percent. 
|)remium  would  be  realized  by  a  sale  at  that  rate.  (Exhibit 
No.  13,  Foung's  rejiort.)  He  accordingly  sanctioned  tbat  as 
a  par  sale,  u])on  condition  it  could  be  made  available  within  a 
year,  (same,  No.  13,)  and  afterward  unconditionally.  (See 
No.  22  and  message  27,  ditto.)  And  he  was  urged  to  pursue 
this  course  in  relation  to  this  contract  by  Gen.  Thornton. 
(See  No.  12,  exhibit  to  Gen.  Thornton's  report.)  The  claim- 
ant's contractors,  entered  into  this  purchase  of  sterling  bonds 
from  the  State,  under  all  these  circumstances,  and  with  these 
agents  of  the  State,  (thougli  it  is  true  all  these,  their  ojunions 
and  constructions,  liad  not  transpired  at  the  time,)  in  which  they 
agreed  to  j)ay  for  the  bonds  par,  in  estimates  on  their  work, 
guaninteeing  this  by  back  ])cr  centage,  &c.,  and  have  the 
l)i»ndss(jld  at  their  expense,  for  not  lessthan  75  per  cent.,  by 
an  agent  of  their  own  choosing,  but  with  the  approbation  of 
tlie  governor.  There  is  little,  if  any  thing,  to  distinguish 
tin's  from  a  like  sale  to  the  United  States  Bank,  except 
tliat  this  was  to  be  paid  for,  in  ]iart,  in  work  yet  t<,>  be  done — 
that,  in  bank  bills  at  a  future  day;  tliis  was  guaranteed  by 
their  per  centage— that,  liad  no  security;  and  those  bonds,  to 
prevent  hawking  in  small  |)arcel.s  in  the  market,  were  to  be 
M.ld  by  an  approved  agent,  and  that  as  the  holders  pleased; 
this  was  payable  in  work  in  Illinois,  and  tliat  in  United  States 
I'.ank  ten  tl(. liar  bills  in  riiiladelphia.  All  these  distinctions 
amount  to  no  dilTerence  as  to  one  tliousand  dollars,  in  work  or 
bills,  being  equally  the  par  of  a  £225  sterling  bond   to  the 
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State.  We  apprehend  that  the  separate  contract  with  the 
United  States  Bank,  not  being  on  the  face  and  part  of  the 
bond  stipulating  for  the  re-inibiirsement  of  the  i^rin- 
cipal,  at  tlie  rate  of  ^4.44  to  *the  pound,  has  been  p609] 
found,  if  the  debt  has  been  funded,  or  will  be  found, 
lijion  linal  payment,  of  little  avail  against  the  claim  of  an  iu- 
Bocent  assignee  for  the  full  pound  sterling,  which  may,  at 
the  day  of  jjayanent,  as  now,  be  worth  $4.84.  Nor  has  the 
contract  of  Wright  &  Co.,  at  £91  sterling  per  cent,  any  ad- 
vantage over  this  to  the  contractors,  in  this  respect,  as  yielding 
greater  value  to  the  State  here  than  $1,000  per  £225  bond, 
unless  something  should  be  made  by  selling  bills  in  Illinois 
upon  the  fund  in  New  York.  The  sale  of  one  hundred  ster- 
ling bonds,  each  for  £225,  and  payable  in  New  York,  made 
by  Gen.  Thornton  in  Chicago,  at  $1,000  each,  is  distinguish- 
able only  in  being  payable  in  New  York  instead  of  London, 
and  not  in  the  amounts  virtually  received;  for  at  the  rate  par 
here  contended  for,  they  should  have  brought  $1,090,  in  value 
each,  in  New  York — the  cash  value  of  £225  sterling.  We 
assume  that  the  British  sovereign  and  Spanish  milled  dollar 
were  both  standard  coins,  commercially,  for  fineness  and  value. 
The  former  was  wortli  about  $4.44  4-9  of  the  latter,  which 
would  make  £225  represent  $1,000.  We  can  have  no  doubt 
or  hesitation  in  believing  that  the  £225  sterling  bond  was  in- 
tended by  the  State,  and  her  agents  who  framed  them,  to  be 
of  the  same  and  equal  value  Avith  the  $1,000  bonds. 

The  new  coinage  bill  had  but  recently  passed,  (in  1834,)  and 
its  effect,  in  a  comparative  enhancement  of  foreign  coins  by 
tlie  adulterations  of  our  gold,  and  upon  the  exchanges  between 
this  and  other  countries,  would  [be]  but  little  noticed  or  under- 
stood by  the  people,  except  as  commerce  introduced  these 
new  values. 

The  State  had  measured  her  obligations  to  the  contractors 
in  dollars.  One  thousand,  dollars  in  adulterated  American 
gold  would  pay  $1,000  here  or  £206,  some  shillings,  of  the 
liner  sovereign — but  in  England  it  would  demand  £225  or 
sovereigns,  or  one  thousand  Spanish  dollars;  and  the  eagle 
would  not  discharge  the  debt  at  its  American  value,  as  com- 
pared with  tlie  English  standard.  Knowing  that  this  differ- 
ence existed  between  the  two  coins  on  account  of  the  reduc- 
tion of  the  new  American  coins,  which  still,  however,  lixed  our 
standard  of  value  at  home,  yet,  in  preparing  sterling  bonds 
for  market,  the  proportions  between  the  Spanish  dollar  and 
pound  sterling  were  perceived,  doubtless,  because  London  was 
the  ultimate  and  true  market  to  be  sought,  and  there  the  sov- 
ereign and  the  dollar  maintained  the  relative  value  and  pro- 
portion of  £225  to  $1,000. 

These  bonds  were  accordingly  prepared  for   market,  and  in 
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these  proportionate  values,  and  before  tliey  were  started  to 
the  market  by  the  contractors  for  sale,  they  gave  their  obli- 
•titiou  and  guaranty   to  pay  the    State  par  in  the  State,  and 

take    the  proceeds,  at  cent  per  cent,  of  their  face,  in 
[•"010]     full  ]iayiuent   of   their  *work.      These    bonds   were 

virtually  sold,  or  the  vahie  placed  to  the  credit  of  tI;o 
State,  on  the  work,  by  the  agreement,  before  they  were  seii'^ 
to  be  converted  into "^ cash;  and  this  the  contractors,  in  good 
faith,  ciirricd  into  effect  by  performing  work  to  the  full 
amount  of  all  that  was  returned  of  the  proceeds  to  them  and 
actually  receipted  to  the  State,  for  the  same,  at  the  rate  of 
strict  tc'clmical  ]iar.  Though  they  always  contended  for  and 
Avould  only  be  content  with  payments  of  it  to  them,  at  the 
same  par  rates  of  all  other  sales  which  yielded  $1,000  on  such 
bonds,  and  protested,  at  the  time,  against  the  retention,  by  the 
State  of  the  per  cent,  received  on  sales  of  exchange  in  its 
transmission.  They  are  unwilling  to  be  made  the  sea]  e-goat 
of  all  the  violations  of  technical  ^ar  in  former  sales,  and  even 
in  this  sale;  for  large  amounts  of  this  very  sale  were  paid 
away  t<j  other  creditors  wiihout  asking  or  exacting  any  account 
or  discount  of  tlie  debt  })aid  with  it.  There  is  not,  there  can- 
not be,  any  show  of  "  sound  morality,  equity  and  good  con- 
science," (we  connnent  by  the  rule  suggested  in  our  instruc- 
tions,) inlaying  one  rule  for  capital  and  another  for  labor  ;  in 
construing  the  law  liberally  in  order  to  raise  means  to  pay  the 
foreign  creditor  and  save  our  credit  witli  the  capitalist,  and 
construing  it  strictly  to  raise  means  to  pay  our  domestic  cred- 
itor, and  reviviuL'  our  credit  with  our  own  laborers  and  citi- 
zens. We  franki}'  admit  that,  had  there  never  been  an  ap- 
jiroval,  express  or  implied,  by  the  legislature  or  public  agents 
ot"  a  contract  at  nominal  ];ar,  the  Claimants  would  ha\e  no 
foundation,  in  law  or  equity,  for  this  claim.  It  may  be  said 
that  txno  wj'ongs  will  not  make  one  riijht.  It  may  be  answered, 
that  we  regard  the  meaning  of  the  act,  as  to  the  amount  re- 
ceivable on  sales,  as  having  been  fixed  and  settled  by  the  sanc- 
tion of  the  mode  in  which  it  was  executed.  It,  therefore,  be- 
comes the  legal  as  well  ase<|uitable  right  of  all  who  deal  with 
tlie  State  in  the  faith  of,  and  under  that  act,  to  have  the  same 
measure  of  justice  accorded  to  others  under  it.  The  condition 
of  the  money  market,  at  the  time,  fixed  this  common  ]  ar  as 
the  highest  common  connnercial  value  of  such  a  bond,  both 
in  the  American  and  London  markets,  and  left  us  no  ]>ractical 
jilternative  but  to  treat  and  accept  it  as  the  par  value,  or  keep 
the  bond.  Had  the  latter  been  adhered  to,  no  one  could  com- 
]>lain.  Jhit  the  State  actually  accepted  that  as  its  par  value, 
and  has,  we  think,  by  so  doing,  so  far  declared  the  meaning  of 
the  act  as  to  raise  both  a  legal  and  equitable  claim  in  favor  of 
these  purcliasers,  to  be  put  upon  a  connnon  and  equal  footing 
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with  others.  All  kuow  that  contractors  did  not  seek  the  pur- 
chase of  these  bonds  as  a  matter  of  speculative  investment  of 
surplus  capital,  but  as  a  matter  of  necessity,  and  for  resale,  to 
save  their  capital  invested  in  means  for  the  prosecution  of  the 
work  and  the  performance  of  their  engagements  with 
ilie  Stale.  *]S[o  advantage  should  be  taken  of  these  [*611] 
cii'mimstances,  nor  would  it  be  conscientiously  justifi- 
able to  use  them  as  means  of  exacting  harder  terms,  or  stricter 
I  ar  on  the  part  of  the  debtor  State,  than  was  exacted  of  those 
vrhosc  money  was  sought.  No  failing  or  embarrassed  debtor 
can  be  morally  justilied,  we  think,  in  exacting  more  for  his 
property,  from  his  creditor,  in  payment  of  his  debt,  than  he 
would  take  from  another  in  cash,  upon  the  ground,  that  the 
creditor  may  hazard  all  if  he  will  not  give  it. 

All  moral  fairness  and  freedom  of  mutuality  of  assent  be- 
tween the  parties  is  destroyed,  when  such  an  alternative  of 
loss,  or  ruin,  is  made  to  enter  into  the  price  or  value;  and  if 
there  be  any  difference,  it  is  in  favor  of  offering  such  alterna- 
tive beforehand,  rather  than  exacting  it,  after  the  bargain  is 
made,  in  general  terms. 

We  would  not  be  understood,  as  intimating,  that  the  govern- 
or and  president  of  the  canal  board  did  not  understand  the 
agreement  to  be  for  strict  legal  par,  when  it  was  made,  as  well 
as  when  the  money  was  paid  out,  or  that  they  sprung  this  in- 
terpretation upon  the  contractors  at  the  latter  day.  Sucli 
would  appear  to  have  been  the  understanding  and  meaning  of 
the  governor  at  tlie  time  of  making  the  proposition,  or  assent- 
ing to  it,  as  is  shown  by  the  testimony  of  Gen.  Thornton,  and 
also  of  the  Hon.  W.  H.  Carlin,  unless,  indeed,  the  latter  is 
under  some  misapprehension  which  confounds,  in  his  mind, 
the  negotiation  of  18i0,  with  the  attempt,  afterward,  to  miake 
another  like  negotiation,  which  failed  with  the  first  committee, 
and  was,  probably,  concluded  with  a  second  committee  for  dol- 
lar bonds.  We  have  several  facts^  which  induce  a  very  strong 
belief,  that  these  transactions  and  dates,  as  well  as  the  persons 
engaged  as  committee  men,  have  become  confused  and  con- 
founded in  Mr.  Carlin's  recollection. 

He  thinks  the  date  was  March,  1840;  that  there  were  two 
committees  before  the  negotiation  clooed;  that  the  first  com- 
mittee failed;  that  I.  N.  Morris  was  on  it;  and  that  W.  B. 
Ogden  and  Gen.  Thornton  were  on  the  second  committee. 
He  is  not  certain  that  Mr.  Morris  was  in  the  canal  board,  at 
the  time,  but  thinks  he  was,  and  had  been  elected  president  of 
the  board  the  winter  before.  Evidently  Mr.  Carlin  is  under  a 
mistake  as  to  the  dates  of  some  of  these  facts. 

On  the  19th  of  February,  1839,  Gen.  Thornton,  Gen.  Fry 
and  Col.  McClernand  were  elected  as  canal  commissioners, 
(Senate  Journal,  1839,  pp.  360-1-2,)  and  1st  of  February,  1840, 
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David  Pricket  was  elected  to  fill  McClernand's  vacancy,  (Jour- 
nal, 11.  R.,  p.  337,)  and  on  the  18tli  of  February,  1841,1.  N. 
Morris  was  elected  president,  Jacob  Fry  acting  commissioner, 
and  X.  Cloud  treasui-er  of  the  board.  (Senate  Journal,  184:1, 
pp.  34-1-5,  348-9.)  W.  B.  On-den  states  that  he  and 
[*612]  Ilirani  *Xorton  were  the  connnittee  of  the  contract- 
ors who  negotiated  this  agreement  with  the  govern- 
or, and  that  Gen.  Thornton,  jiresident  of  the  canal,  v,-as  asso- 
ciated with  them — a  sort  of  intermediate  paity — and  that 
they  waited  ujwn  the  governor  at  Qnincy,  and  madtj  the  agree- 
ment in  March,  1840.  He  further  states  that  in ,)  nly  or  August, 
1841,  himself.  General  Fry,  Mr.  Bishop  and  Mr.  Renry  were  ap- 
jjointed  annther  connnittee  to  negotiate  a  further  loan,  or  sale 
of  bonds,  but  on  account  of  difficulties  having  ari.-en  about  the 
par  of  e.vc/ianfje,  cfv.,  this  attempt  failed  with  that  committee, 
with  which  Mr.  Morris  had  no  connection;  but  he  thinks  a 
second  committee  svccceded  in  procuring  dollar  bonds.  It  was 
doubtless  in  tliis  second  negotiation  that  the  greatest  particu- 
larity and  distinctness  of  understanding  of  legal  technical  par 
obtained,  and  on  account  of  the  misunderstanding  which  had 
arisen  on  the  payment  of  the  proceeds  of  the  sterling  bonds. 
This  view  of  the  testimony  of  Messrs.  Carlin  and  Odgen,  en- 
tirely reconciles  their  statements,  which  otherwise  seem  in 
conflict;  for  Mr.  Ogden  states  that  there  was  no  such  dis- 
tinct explanation  of  what  kind  of  par  was  meant  in  the  con- 
tract of  1840;  but  that  this  question  arose  out  of  the  first,  and 
in  a  second  attemi)t  at  negotiation,  General  Thornton,  in  his 
report  of  this  loan  to  the  governor,  as  before  set  forth, 
gives,  or  purports  to  give,  the  proposition  and  acceptance  in 
(picstion.  and  they  contain  nuitual  stijnilations  for  "the  legal 
par  value''  of  the  bonds,  and  he  thinks  that  he  fully  explained 
its  effect  in  the  sale  of  sterling  bonds  here  and  in  Europe  to 
the  contractors,  at  meetings  in  Chicago  and  Lockport,  before 
lie  started  to  make  sales,  though  they  may  have  taken  but  lit- 
tle note  of  it. 

Mr.  Ogden,  as  one  of  the  negotiators  for  the  contractors, 
i)oth  for  himself  and  the  contractors,  disavows  any  more  defi- 
nite or  certain  explanation  of  the  meaning,  or  kind  of  par 
meant,  than  is  contained  in  the  language  of  the  act,  and  the 
terms  of  the  agreement  or  proposition. 

We  do  not,  therefore,  feel  warranted  or  justified  in  believ- 
ing or  concluding  that  thvj  intention  of  the  contractors  was 
fixed  upon  any  particular  meaning  of  the  term  ]iar,  or  that 
tliey  knowingly  and  intentionally  entered  into  special  stipula- 
tions as  iix'jig  its  meaning  and  effect  u])on  the  bonds  in  that 
tnmsaction:  that  when  so  insisted  on  in  a  second  negotiation,  it 
defeated  an  arruiiu'emcnt  for  sterling,  and  resulted  in  taking 
dollar   bonds.     We   think,   therefore,    there   is   no  equitable 
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ground  for  insisting  upon  this  strict  par  as  a  matter  of  special 
contract  in  this  case,  as  there  is  no  evidence  that  it  was  so  un- 
derstood as  agreed,  either  by  the  contractors  tliemselves,  or 
their  agents,  who  were  more  immediately  engaged  in  the  ne- 
gotiation with  the  governor.  Nor  did  Gen.  Thornton, 
who  was  connected  also  with  the  *agencies  throughout,  [*613] 
for  all  parties,  ever  pretend,  in  his  reports,  to  put  the 
transaction  upon  a  footing  of  a  special  contract  for  par,  in  this 
eense,  but  on  the  contrary  places  his  action  under  it  iipon  a 
sound  construction  of  the  law  in  its  true  technical  sense,  in 
which  he  is  correct.  Y'et  in  his  report  of  the  transaction  to 
the  governor  and  legislature,  he  acknowledges  the  equity  of 
this  claim  to  the  exchange  from  London  to  New  York,  and,  it 
a}>pears,  actually  paid  over  what  was  realized  for  the  exchange 
from  Illinois  to  New  York. 

The  governor  understood  the  letter  of  the  act,  and  doubtless 
the  terms  "legal  par  value"  as  in'iporting  the  same  in  the 
agreement,  to  be  strict  technical  par.  But  this  will  not  make 
Uie  agreement,  in  this  case,  without  words  of  special  interpre- 
tation, any  more  a  specific  bargain  for  a  particular  par,  than 
general  words  for  a  par  sale  under  the  act ;  for  the  condition 
rn.  the  act  for  sales  at  par  was  a  limitation  upon  the  power  and 
.'uithority  of  the  agent  to  sell,  and  no  sale  at  less,  in  viola- 
tion of  the  agent's  powers,  would  be  valid,  and  legally  bind- 
ing, without  a  subsequent  ratification  of  the  principal.  This 
may  be,  by  an  express  or  quiescent  interpretation  of  the  mean- 
ing of  that  clause,  in  the  power,  as  limitation  of  the  agent's 
authority,  or  as  a  construction  of  the  clause  in  reference  to  the 
nature  and  character  of  the  contract  and  its  terms. 

But  however  it  may  have  been  understood  by  the  governor, 
(and  we  do  not  question  the  facts  stated  by  Gen.  Thornton  and 
Mr.  Carlin,  but  only  the  identity  of  the  contract  to  which  the 
latter  applies  tlieju,)  yet  we  can  as  little  question  the  fact  as 
stated  by  the  immediate  agent  of  the  claimants,  that  in  his, 
and  the  understanding  of  the  contractors,  there  was  no  special 
meaning  and  intention  in  this  agreement  by  the  words  "  legal 
par  value,"  or  in  the  negotiation,  other  than  the  general  im- 
port of  the  terms  of  the  act. 

We  make  one  further  "suggestion"  in  connection  with  this 
view  of  the  subject : 

What  particular  facts  in  the  circumstances  of  those  times  of 
financial  difficulty,  which  deranged  the  monetary  aifairs  of  the 
State,  and  well  nigh  destroyed  her  credit,  as  well  as  the  for- 
tune and  credit  of  the  claimants,  or  what  facts  in  connection 
with  the  latter  with  the  State,  or  their  conduct  toward  it,  or 
their  circumstances  growing  out  of  that  connection,  will,  in 
sound  morality,  equity  and  good  conscience,  even  under  a 
special  agreement  to  that  effect,  justify  the  exaction  of  these 
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claimants  alone  amongst  all  the  purcliasers  of  pound  bonds,  of 
the  pound  of  flesh,  or  of  continuing  to  withhold  it  after  tlie 
pressure  of  these  times  has  passed,  and  general  prosperity  has 
crowned  the  successful  completion  of  the  great  enterprise  ? 
"We  are  of  opinion  tliat  every  consideration  of  mo- 
[*614]  rality  and  equity  demand  *a  relaxation  of  the  rigor  of 
snch  a  partial  rule,  and  that  the  State  should,  like  in- 
dividuals, be  equitably  just,  if  not  generous,  and  alike  forbid 
States  as  well  as  individuals  to  imitate  the  conduct  of  the  un- 
just steward. 

There  is  no  com]')laint  on  the  part  of  the  State  that  the 
prices  she  i^aid  for  the  work  were  exorbitant,  or  of  any  want 
of  power  and  control  over  it,  in  making  estimates  and  adjusting 
ditliculties.     The  contractors  wei-e  subject  to  the  rise  in  prices 
of  labor,  i)rovisions,  etc.,  and  equally  and  equitably  entitled  to 
any  fall  in  jiriccs.     The  fall  in  the  price  of  labor,  provisions, 
etc.,  alone  probably  enabled  them  to  take  bonds  at  nominal  or 
connnon  jar,  and  raise  money  for  the  prosecution  of   their 
work,  at  these  reduced  prices,  by  reselling  the  bonds  at  fifteen 
to  twenty-iive  per  cent,  disconnt.     These  facts  offered  no  just 
ground  to  the  State  for  imposing  harder  and    stricter  terms 
ujxin  the  contractors  than  upon  others.     The  circumstances 
which   imposed  these  necessities  upon  both  parties  Avere  not 
chargeable  to  the  faults  of  contractors.     Having  embarked  their 
fortunes  and  credit  to  fulfill  these  engagements  to   the  State, 
while  we  find  a  sufficient  motive  in  their  personal  interest,  for 
partial  sacrifices  to  save  themselves  from  bankruptcy  and  ruin, 
we  should  not  withhold  from  them,  as  a  class  of  citizens,  a  trib- 
ute-of  j)ublic  respect  for  the  degree  of  patriotism  and  energy 
with  which  they  struggled  for  a  time  to  avert  their  common 
calamity,  and  the  liberality  with  Avhicli  they  submitted  to  re- 
scissions and  modifications  of  their  contracts,  with  the  view  of 
a  resumption  of  the  work  by  the  State,  and  the  ultimate  com- 
pletion of  the  canal.     No  class  of  men,  as  a  body,  ju-obably 
ever  conducted  themselves  through  such  difficulties  with  higher 
claims  up(»n  our  apjirobation,  and  with  as  little  ground  of  com- 
plaint, ar  more  ]^crseverance  and  indomitable  energy.     Two 
l»n>minent  facts  in  the  history  of  this  financial  struggle,  justify 
and  demand  at  the  hands  of  the  State,  Ave   think,  this  tribute 
to  the  character  of    the  claimants.     They  submitted  to  the 
hardship  of  a  distinction  between  themselves  as  purchasers, 
and  all  others  who  bought  sterling  bonds,  and  freely  receipted 
for  the  ]>rocecds  at  the  rate  of  J^LHtK)  per  bond  of  £t^25,  re- 
lying u|M»n  the  jmblic  sense  of  justice  for  equal  right.     And 
again,  alter  thoy  were  bankruptc<l   by  the  suspension  of  tlie 
\york,  they   frue^y  relinfjuished  their  contracts-  to  enable  the 
State  to  renew  the  work,  upon  being  paid  the  value  of  the 
machinery  and   means   provided  by  them  for  doing  it,  in  lieu, 

MO 


COMMISSION    OX   CxiNAL   CLAIMS.  614 

of  damages  for  breacli  of  the  contract,  on  tlie  part  of  tlie  State. 
We  need  no  other  evidence  of  the  liberaHty,  and  liigh  and 
honorable  bearing  of  men,  who  had  suffered  such  losses.  Nor 
can  we  resist  its  powerful  and  legitimate  influence  upon  the 
mind  in  considering  the  equity  of  this  demand.  Nei- 
ther is  its  influence  destroyed  by  the  fact  that  *they  [*615] 
asked  a  like  measure  of  compensation,  and,  it  may  be, 
some  received  adequate  remuneration  for  losses  by  the  suspen- 
sion. We  have  no  doubt  that  the  contractors  entered  into 
this  agreement  with  the  intention  and  understanding  that  they 
were  to  answer  for  and  receipt  to  the  State  at  the  rate  of  what 
should  be  settled  as  legal  par  in  payments  of  estimates  on  their 
work. 

And,  entertaining  the  views  we  have  suggested,  we  have  as 
little  doubt  of  moral  and  equitable  right  of  the  claimants  to 
insist  upon  a  settlement  with  them  for  the  proceeds  of  the  sale, 
according  to  the  practical  construction  of  the  la  >v,  by  the  agents 
of  the  State  in  all  similar  sales,  and  acquiesced  in  by  'the  legis- 
lature in  every  other  case. 

We  therefore  submit,  as  the  result,  that  in  our  opinion  the 
State  should  pay  to-  the  contractors  such  proportion  of  the 
$75,000 — the  amount  she  realized  as  settled  for  by  Gen. 
Thornton  on  the  exchange  from  London  to  New  York — as  the 
sum  receipted  for  by  contractors  bears  to  the  whole  sura.  The 
State  received  and  used  for  other  purposes  a  portion  of  this 
fund,  and  should  legally  as  well  as  equitably  bear  her  due  pro- 
portion of  a  fair  and  reasonable  expense  of  the  negotiation. 

N^or  do  we  perceive  the  equity  and  justness  of  throwing  the 
whole  burthen  of  this  sale  upon  the  contractors,  made  necessarj'' 
by  withholding  bonds  from  them  individually,  through  a  just 
fear,  truly,  that  further  sales  might  be  prevented  by  hawking 
small  parcels  at  a  discount,  while  the  State  paid  the  whole  ex- 
]jense  of  all  other  sales  of  bonds.  We  cannot  deny  the  equity 
here  claimed,  of  being  put  upon  the  common  footing  of  all 
others.  They  agreed  to  pay  it,  it  is  tj'ue — necessity  knows 
no  law ;  they  were  constrained  by  their  condition. 

We  have  no  further  remark  to  make  upon  the  principle  of 
settlement  for  the  pound  of  flesh,  than  that  it  does  not  fall 
within  the  rule  prescribed  for  our  opinion,  and  would  exclude 
every  equitable  consideration.  The  sum  realized  is  nominally 
seven  and  a  half  per  cent,  upon  $1,000,000  ;  but  as  the  sale 
was  at  eighty-three  per  cent.,  the  actual  premium  of  exchange 
was  greater  on  the  actual  amount.  We  have  adopted,  there- 
fore, eight  per  cent,  upon  the  amount  receipted  for,  as  an 
equitable  proximate  for  the  just  proportion  of  the  exchange 
and  expense. 

Regarding  the  sum  thus  realized  as  proceeds  from  this  sale, 
as  equitably  and  justly  due  to  claimants,  at  the  rate  of  $1,000 
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for  the  proceeds  in  Illinois  of  a  bond  for  £225,  the  difference 
between  what  was  ]iaid  and  what  was  realized,'  was  so  much  of 
the  claimant's  money  inequitably  withheld.  This  state  of  case 
would  demand  interest  upon  the  sum  so  retained  as  between 

individuals  both  in  law  and  equity  ;  and  we  are  unable 
[*616]     to  make  *or  justify  any  difference  or  distinction  wdiich 

would  in  equity  or  good  conscience,  exemj^t  the  State 
from  its  payment.  Doubtless  the  money  was  or  should  have 
been  a|)i)lied  to  the  discharge  of  other  indebtedness,  which 
would  have  borne  interest  had  it  not  been  paid,  and  so  tlie 
State  has  realized  a  benelit  equal  to  the  burthen  of  its  pay- 
ment. We  are  aware  that  governments,  as  a  general  rule  do 
not  jiay  interest  on  deferred  settlements  or  upon  accounts  of 
claims  against  them.  But  the  rule  will  not  exclude  a  liability, 
like  others,  upon  negotiable  paper,  when  used  in  linancial 
transactions.  Xor  should  it  be  made  to  shield  the  government 
in  withholding  money  due  on  its  contracts,  or  improperly  re- 
tained on  settlement,  contrary  to  the  principle  so  universally 
recognized  as  justly  demanding  interest  for  the  use  of  money. 
This  principle  has  become  lixed  in  our  minds  as  an  incident  to 
this  kind  of  pro]ierty,  and  within  the  circumstances  in  Mliich 
it  is  allowable  and  payable,  in  law  and  equity.  Our  sense  of 
right  and  justice  is  as  much  offended  and  shocked  by  its  re- 
tention, or  a  refusal  to  pay  it,  as  it  would  be  by  a  retention  or 
a  refusal  to  pay  so  nuich  of  the  principal  itself.  While  inter- 
est, under  circumstances  like  these,  would  be  thus  sanctioned 
by  the  general  principles  of  law  and  equity,  its  allowance  with 
the  j>rinci]'al  sum  so  retained  in  this  case,  is  made  very  clearly 
and  strongly  as  falling  within  the  large  and  liberal  jirinciples 
of  mora!  etjuity  and  justice,  upon  which  we  are  called  upon  to 
express  this  opinion. 

DEPRECIATION  OF  LAND  SCKIP,  ETC. 

Dejireciation  of  land  scrip  and  other  evidences  of  indebted- 
ness ]iaid  to  contractors  constitutes  the  second  head  of  the 
classification  we  have  made. 

In  the  discussion  of  this  class  we  deem  it  wholly  unimpor- 
tant to  note  the  distinctions,  if  any,  between  these  several  evi- 
dences of  debt  or  tlieir  character  in  the  market,  or  the  causes 
of  their  dejtreciation,  exce))t  to  remark,  in  relation  to  the  latter, 
that  their  dei)reciation,  doubtless,  was  mainly  owing  to  the 
continuance  of  the  very  causes  that  forced  them  into  existence 
and  circulation,  which  was  a  want  of  ready  money  to  meet 
public  ('ng;igoments. 

The  claimants  had  entered  into  contracts  to  perform  certain 
W(»rk  u|)on  the  canal  at  lixed  prices  ;  had,  at  a  heavy  out'ay  in 
machinery,  tools,  t^'c,  ]irepared  to  perform  their  engagements, 
und  had  j  crfornied  more  or  less  of  their  work.    The  State  had 
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engaged  to  have  stated  estimates  of  the  work  made,  and  after 
reserving  an  agreed  per  centage,  to  pay  tlie  cash  for  the  work 
as  it  progressed,  and  did  so  nntil  1839.  The  financial  crisis 
which  afterward  prostrated  all  business,  and  pnblic  as 
well  as  *private  credit,  began  about  this  time,  so  far  to  [^617] 
affect  monetary  affairs  as  to  make  the  sale  of  State 
bonds  difficult,  uncertain  and  ^mreliable,  npon  which  alone  the 
State  depended  for  cash  ;  for  the  sale  of  canal  property  could 
effect  little.  Not  being  able  to  foresee  the  length  of  its  contin- 
uance nor  the  extent  or  severity  of  this  pi-essure,  the  State  au- 
thorized the  issue  of  canal  scrip  as  a  temporary  expedient  for 
relief  and  to  avert  injury  to  the  contractors  for  a  want  of  cash 
payment.  Cash  had  been  bargained  for,  and  been  earned  and 
was  due,  not  only  on  the  amount  of  the  estimates  immediately 
payable,  but  for  the  per  centage  retained,  and  for  all  future 
earnings  under  the  same  contracts.  When  we  have  stated,  as 
we  have,  the  nature,  terms  and  conditions  of  the  contracts,  with 
the' expensive  preparations  to  fulfill  them,  and  the  earnings  of 
large  amounts  due,  which  were  paid  in  this  canal  scrip  at  its 
face,  acknowledging  a  debt  and  promising  to  pay  money  in- 
stead of  money  itself,  and  when  we  add  the  fact  that  the 
necessities  of  the  contractors  compelled  them  to  part  with  this 
scrip,  whicli,  immediately  upon  being  thus  forced  into  circula- 
tion, depreciated  in  value  more  or  less,  we  have,  as  we  think, 
fully  presented  the  grounds  of  equity  and  moral  conscience 
upon  which  this  claim  is  founded. 

Should  the  State,  in  sound  morality,  equity  and  good  con- 
science, make  good  to  these  claimants,  its  former  creditors, 
what  they  respectively  lost  by  this  depreciation? 

While  in  this,  as  in  the  discussion  of  the  first  class,  we  can 
make  no  distinction  between  the  moral  obligation  of  a  State 
and  an  individual  to  do  justice  and  equity,  yet  we  ehould  not 
confound  all  distinctions  in  their  respective  conditions  as  debt- 
ors. Theoretically— and  we  fain  hope  it  will  be  practically  so 
— the  State,  as  a  political  corporation,  never  dies,  and  cannot 
be,  in  the  legal  sense  of  the  terms,  either  insolvent  or  bank- 
rupt. Consequently  the  ultimate  fulfillment  of  all  her  engage- 
ments, the  redemption  of  all  her  ]3ledges,  the  payment  of  all 
her  debts,  is  neither  a  question  of  hazard  or  uncertainty^but 
simply  a  question  of  time,  as  to  ability.  This  is  not  so  with 
individuals  ;  life  ends  the  hope  of  payment,  with  the  energies, 
industry  and  talents  from  which  the  means  are  derived.  There 
is  therefore  no  other  ground  for  compounding  debts  upon  a 
State  than  that  of  obtaining  payment  at  an  earlier  day  and 
upon  greater  regularity  by  the  security  of  certain  funds  or 
income. 

This  difference  in  the  condition  between  the  State  and  indi- 
viduals as  debtors  will  show  how  much  greater  is  the  security 
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of  the  creditor  of  the  former  than  the  latter,  as  in  its  nature 
the  former  is  perpetual,  and  thus  it  is  a  guaranty  of  ultimate 
])avnient. 

it  is  favorable  to  the  creditor,  and  the  obligation  of  the 
State   cannot,  therefore,  under  circumstances  of  tem- 
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ary  disability  *and  embarrassment,  be  greater  or  of 
a  higher  order  of  equity  than  that  of  individuals.  It 
is  enough  that  States  ought  to  "do  the  like  equity  under  like 
circumstances.  By  this  rule,  then,  let  the  State  be  judged. 
In  meting  out  moral  justice  we  are  not  able  to  reason  upon  or 
ai)ply  a  r'etined  theoretic  notion  or  system  of  abstract  moi-ality, 
but  can  only  apply  such  rules  and  ])rinciples  as  are  capable  of 
practical  enforcement  in  the  business  affairs  of  life.  What 
solution  will  this  demand  receive,  then,  from  its  practical 
application  to  business? 

In  carrying  on  the  multiplied  ti-ansactions  of  civilization,  for 
convenience ^md  security  as  well  as  for  want  of  ready  capital, 
we  adoj)t  and  use  as  a  means  of  floating  capital,  with  each 
other's  written  obligations,  contracts  and  promises  of  money, 
or  we  settle  verbal  promises  with  written  ones.  Now,  the 
l)rinciple  here  contended  for  seems  to  amount  to  this,  that 
moral  equity  would  annex  to  every  such  promise  an  implied 
warranty  of  indemnity  to  the  promisee  to  an  amount  equal  to 
whatever  sacrifice  he  might  suffer  by  sale  of  the  obligation,  in 
consequence  of  a  failure  in  the  payment. 

Could  any  one  make  a  promise  under  such  a  principle?  The 
pronn'ser  must  not  only  pay  the  debt  with  interest  during  the 
detention  of  it,  into  whosesoever  hands  it  may  come  by  transfer, 
but  he  becomes  an  insurer  of  the  condition  of  his  creditor. 
Should  the  circumstances  of  the  creditor  change  for  the  worse 
and  forbid  liis  waiting  on  his  debtor  after  the  day  of  payment 
arrives,  he  may  go  into  the  market  at  the  expense  of  the 
debtor,  and  that  without  regard  to  the  momentary  or  pei-ma- 
ncnt  pressure  in,  or  depression  of,  such  securities  in  the  market. 
Thus  the  debtor  will  be  made  to  pay  not  only  the  debt  and 
interest  whicli  he  ])romised,  but  whatever  loss  or  sacrifice  may 
be  occasioned  by  the  circumstances  of  misfortune  or  of  folly 
of  his  creditor,  as  they  may  be  aggravated  by  the  fluctuating 
finances.  Such  a  rule  would,  we  think,  be  wholly  impracti- 
cable in  practice. 

No  man  could  make  contracts,  demanding  in  their  fulfill- 
ment values  so  far  beyond  the  consideration  received,  so  un- 
certain and  impossible  to  foresee  and  fix,  and  more  beyond  his 
control  in  the  circumstances  of  others  than  his  own,  and  which, 
when  all  happened  to  be  beyond  his  control,  must  bring  in- 
evitable ruin,  in  transactions  of  any  extent.  Nor  could  any 
practical  distinction  or  nu)dification  between  the  folly  or  mis- 
fortune of  the  creditor  fix  a  limitation  to  these  consequences 
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by  denying  sncli  relief  when  bronght  on  by  folly,  as  it  would 
be  impracticable  to  establish  it  by  any  reasonable  mode  of 
trial.  We  should  do  unto  others  as  we  would  under  like  cir- 
cumstances have  them  do  unto  us.  It  is  the  basis  of  adminis- 
trative justice  and  equity  as  far  as  human  judgment  has  been' 
able  to  apply  fixed  and  stable  rules  to  the  enforcement  of  a 
perfect  principle. 

■^Its  imperfection  is  not  for  a  want  of  a  higher  per-  [*619] 
ception  of  the  principle  itself,  but  adequate  and  relia- 
ble means  of  investigation  of  the  facts  and  circumstances,  show- 
ing to  what  extent  it  would  lead  us,  or  how  far  we  should  go, 
or  what  we  should  do.  For  want  of  a  perfect  capacity  to  judge 
and  determine  in  such  cases  we  should  probably  do  more  in- 
justice by  doing  or  awarding  too  much  than  too  little,  and 
would  lead  to  endless  investigation  and  uncertainty  of  mere 
mental  speculations. 

Is  it  at  all  practicable  for  human  inquiry  and  judgment  to 
administer  equity  under  a  rule  which  would  give  all  traceable 
consequential  damages  to  a  creditor  for  a  failure  of  payment  at 
the  day  ?  For,  as  we  have  said,  it  is  only  a  question  of  time. 
The  bond,  scrip  or  note  is  not  payment,  but  an  evidence  only 
of  what  is  due,  which  will  be  paid  at  a  future  day  to  the  cred- 
itor or  holder,  when  in  funds. 

The  failure  may  compel  the  creditor  to  pay  interest  longer 
on  his  own  debt,  with  fees,  costs  of  suit,  with  the  expenses  and 
sacrifices  of  a  sale  of  his  own  property  for  want  of  his  dues. 
It  may  compel  him  to  borrow  money  or  sell  his  property,  or 
pledge  his  credit  at  exorbitant  rates  of  discount,  to  meet  his 
own  engagements  or  supply  the  necessaiies  of  life.  It  may 
prevent  his  legitimate  gain  by  purchasing  and  selling  in  the 
regular  course  of  trade,  or  by  speculations  in  bargains  offered 
by  the  pressure,  wants  and  necessities  of  others,  or  in  property 
rapidly  enhancing  in  value  by  scarcity  or  influx  of  population; 
and 'lastly,  it  deprives  the  creditor  of  the  means  of  gain  by 
loans  to  the  necessitous  at  exorbitant  profits. 

How  could  it  be  possible  to  fix  upon  an  equitable  standard  of 
compensating  the  damages  or  sacrifice,  or  ascertaining  their 
true  and  exact  extent  in  the  one  case,  or  of  measuring  by  relia- 
ble estimate  the  profits  of  future  schemes  as  the  amount  of 
injury,  by  withholding  those  of  the  past?  No  system  of  hu- 
man government  can  be  adapted  to  the  practical  business  affairs 
of  men  upon  so  high  and  abstract  a  moral  standard,  and  it  is 
futile  for  human  judgment  to  assay  at  a  mathematical  certainty 
of  moral  justice. 

As  a  substitute,  therefore,  the  law  has  fixed  a  standard  of 
value,  and  a  price  upon  its  annual  value.  Although  this  price 
for  its  use  or  legal  interest  on  money  may  not,  and  in  fact  does 
not,  prove  under  many  circumstances  a  just  and  equitable  com- 
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]len^:at^on  fur  withlioldinof  money  due,  yet  we  are  firmly  per- 
suaded it  apiiroac'lies  nearer  to  a  mean  or  average  equity  than 
would  be  attainable  by  an  indep.endent  judgment,  without  any 
rule  exercised  upon  the  unascertainable  facts,  of  each  individ- 
ual case.  If  we  break  down  the  common  standard  to  enable  the 
liyi)erconscientious  to  attain  to  perfect  justice  and 
[*G20]  equity  in  each  *case,  we  at  the  same  time  give  a  loose 
rein  to  the  unconscicnable,  who  may  not  only  sup- 
in-ess  tlie  truth  and  suggest  and  prove  a  thousand  falsehoods  in 
the  necessary  investigations,  but  practice  and  conceal  endless 
extortion  and  oppression  upon  the  needy  and  unfortunate. 

"We  may  illustrate  the  impracticable  difficulties  of  such  inves- 
ti"-ations  by  adverting  to  inquiries  essential  to  be  made  in 
awarding  a  sum  of  money  in  these  cases  as  a  measure  of  re- 
dress. 

We  nuist  trace  identically  these  scrips  or  bonds,  to  Icnow  if 
the  claimant  here  actually  passed  them  away  at  a  discount, 
either  for  cash  or  in  payn"ient  of  his  debts,  and  if  so,  at  what 
in  each  case;  for  the  adoi)tion  of  a  general  standard  of  dis- 
count nn"ght  in  many  cases  amount  to  a  bounty,  a  premium,  a 
profit  or  speculation  to  claimants,  who  actually  received  the 
face  in  debts  or  necessaries.  If  the  claimant,  on  account  of  his 
own  d(»ubtt'ul  solvency  or  necessities,  was  unable  to  pay  his 
creditor  with  them  at  par,  the  claimant  would  be  liable  to  the 
like  rule  of  indenmity  here  asked  against  the  State,  and  we 
nuist  still  ])ursue  the  scrip  on  its  ]iassage  until  we  reach  the 
last  liolder,  who  may  take  it  with  the  right  of  recourse,  in  order 
tu  ascertain  whether  the  claimant  is  entitled  to  this  indenmity 
to  enable  him  to  make  good  that  for  which  he  is  liable,  and  so 
to  ascertain  its  amount,  not  only  by  the  discount  at  the  time  he 
received  and  jiassed  it  aw-ay,  but  as  it  may  be  affected,  and  reg- 
idate  the  indenmity  of  others  by  respective  discounts  in  its 
course  of  exchanges;  or,  again,  it  may  be  traced  to  one  who 
realized  full  benetit,  and  so  fully  answer  any  claim  at  all  with 
liolding  recourse. 

Again,  6Ui)pose  the  claimant  necessitous  and  unable  to  pay 
the  hcrij)  at  ]iar  or  pu])i)iy  his  wants,  did  he  make  the  most 
judicif>us  sale  of  it, or  did  he  recklessly  or  improvidently  sacrilice 
h(  Alight  he  not  have  disjiosed  of  other  ]iroi)erty  or  means 
with  less  loss,  under  the  circumstances,  and  thereby  lessened 
the  loss  to  the  State?  "Was  it  sacrificed  to  supply  fair  and 
legitimate  domestic  or  business  wants,  or  to  furnish  the  means 
of  profligacy  and  exti-avagance,  or  for  reinvestment  in 
whemes  of  future  gain,  which  ])romised  to  the  holder  greater 
piin  than  the  legal  accruing  interest?  Shall  the  wants  and 
necessities  of  the  liolder  alone  justify  the  demand  for  indem- 
nity for  the  sacrifice?  If  so,  who  shall  judge  and  determine 
wliun  it  exists,  and  by  what  standard  shall  it  be  fixed?     or  if 
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not,  shall  the  proniiser  be  liable  to  indemnify  not  only  the 
faTicies  of  better  speculation  with  the  proceeds,  but  the  gam- 
bling recklessness  and  extravagant  follies  of  the  vicious  and  the 
spendthrift? 

*Again,  should  the  implied  warranty  of  an  obli-  [*621] 
gor  be  understood  as  guaranteeing  to  the  obligee  the 
difference  between  the  face  of  the  obligation  and  what  it  will 
bring  in  the  cash  market,  or  when  put  in  circulation  by  trans- 
fer, whether  that  be  or  not  limited  by  the  circumstances,  con- 
dition and  conduct  of  the  obligee  ?  We  should  lind  it  difficult 
to  lay  down  any  just  and  sensible  distinction  which  would 
withhold,  under  like  circumstances,  a  like  indemnity  from  any 
one  to  whom  transferred,  and  who  took  it  in  good  faith,  rely- 
ing upon  the  money  therein  ])romised. 

Again,  would  equity  demand  this  addition  to  he  made  to  the 
liability  of  the  obligor,  in  cases  where  the  obligee,  instead  of 
waiting  for  the  money  until  the  obligor  could  pay '  it,  is 
forced  into  the  market,  at  a  sacritice,  by  his  own  poverty,  (for 
then  no  man  could  be  trusted  by  the  poor,)  or  by  injudicious 
management  or  over  trading,  (for  then  being  liable  to  this  ex- 
tent he  might  be  ruined  by  the  obligee's  want  of  capacity,  suc- 
cess, good  fortune,  or  discretion,)  or  by  gambling  or  riotous 
living;  (for  then  he  would  be  made  to  support  vice;)  these 
several  distinctions  could  not  well  be  overlooked,  and  still  it 
would  be  wholly  impracticable  to  investigate  and  apply  them. 

We  must  be  allowed  to  think  that  the  idea  of  making  the 
fulhllment  of  an  obligation  altogether  as  beneficial  to  the  obli- 
gee as  the  parties  may  have  supposed  and  intended  it  to  be 
when  making  it,  and  of  holding  the  obligor  as  a  guarantor  in 
this  sense,  is  altogether  impracticable  and  Utopian,  and  would 
be  destructive  of  all  benefit  in  the  end,  because  men  could  not 
safely  enter  into  obligations  at  all.  The  subject  of  consequen- 
tial damages  for  breach  of  contract  has  not  been  overlooked, 
but  ful]3''  discussed  by  courts  and  jurists.  The  rule  settled 
upon  for  awarding  damages  has  been  the  resuit  not  of  a  want 
of  a  higher  perception  of  strict  justice,  but  the  unattainability 
of  a  safe  and  reliable  approach  nearer  to  a  more  perfect  stand- 
ard for  its  administration.  It  may  be  that  in  certain  contracts 
and  in  some  form  of  action,  and  we  know  in  some  individual 
cases,  the  rule  might  be  enlarged,  and  so  a  higher  degree  of 
justice  and  equity  meted  out,  in  analogy  to  smart  money,  given 
for  wrongs  and  compounding  interest  against  fraudulent  trus- 
tees, etc.  But  we  know  from  observation  and  practical  expe- 
rience, how  dangerous  it  becomes  once  to  deviate  widely  from 
the  landmarks  which  have  been  set  by  the  experience  of  ages; 
and  how  uncertain  it  is  that  these  great  reforms,  which  prom- 
ise so  much  higher  attainment,  like  an  ignis  fatutis,  lead  us 
into  deeper  miies. 
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Warned  by  many  illustrations  presenting  themselves  to  our 
minds  which  seem  to  forbid  the  experiment  of  a 
[*022]  change  of  a  *general  rule,  and  without  wisdom  or 
foresight,  to  see  its  working  and  effects,  and  not  being 
very  stronirly  impressed  with  the  existence  of  such  circum- 
stances asjustities  a  special  exception  in  favor  of  the  claimants 
in  these  cases,  we  cannot  commend  this  demand  upon  princi- 
ples of  sound  morality,  equity  or  good  conscience;  for  it 
would  shift  the  misfortune  now  shared  between  the  parties,  to 
which  all  business  enterprises  may  be  subjected,  and  throw  it 
entirely  upon  the  one  ]x\rtv,  and  this,  too,  without  any  allega- 
tions of  misconduct  or  circumstances  of  blame,  but  when  all 
was  done  that  could  have  been  done  to  lighten  and  relieve  the 
injury. 

We  have  said,  we  see  no  ground  for  making  the  claimants' 
case  an  exception  to  the  general  rule;  w^e  must,  therefore, 
contemplate  its  effects  as  a  general  rule,  and  in  doing  so  we 
may  bo  allowed  to  again  advert  to  the  equitable  consideration, 
urged  by  us  in  treating  of  the  Thornton  loan,  and  that  is  of 
treating  all  alike  and  with  even-handed  justice,  without  urging 
or  using  any  ad\antage  to  his  prejudice,  not  possessed  or  a\- 
temjjted  toward  another.  We  know,  as  matter  of  our  financial 
liistory,  that  from  the  organization  of  our  State  government, 
in  1818  to  1819,  the  annual  income  revenue  was  not  sufficient 
to  meet  and  cash  the  annual  demands  upon  the  State  treasury, 
and  such  was  the  fact  in  most  if  not  all  the  county  treasuries. 
During  all  that  ]!eriod,  the  State  and  tlie  counties,  as  since, 
issued  wai-rants  and  orders  upon  the  treasuries,  though  empty, 
and  tliose  were  delivered  to  the  creditor,  nominally  as  pay- 
ments, though  really  as  the  evidence  of  the  amount  due.  But 
there  being  no  cash  or  but  little,  and  occasionally  [none,]  in 
t!ie  treasury,  these  warrants  and  orders,  through  the  wants 
and  necessities  of  the  holders,  as  in  the  case  of  these  claimants, 
were  transferred  from  hand  to  hand,  at  various  rates  of  dis- 
coimt,  fnun  time  to  time,  and  put  into  circulation.  These, 
too,  \yere  paid  to  hma  fde  cash  creditors  at  the  par  of  their 
face,  in  payment  of  debts  contracted  for  and  due  in  cash,  both 
for  services  and  sup})lies  rendered  and  made,  at  the  rate  of 
strict  cash  inxyment.  Again,  during  the  continuance  of  tlie 
old  banks  of  the  State,  their  notes  were  receivable  for  taxes, 
and  large  amounts  of  revenue  M-ere  collected  in  these  notes, 
which,  upon  suspension  and  failure  of  the  banks,  depreciated 
liJty  |)cr  cent,  in  the  treasury,  and  yet  large  amounts  were 
1  ai(l  out  at  their  face,  and  some  at  their  depreciation. 

The  general  or  special  rule  that  would  indenmify  the  claini- 

■M\U  lor  the  depreciation  of  scrii)s  and  bonds  taken  by  them, 

would  equally  include  and  indenmify  every  warrant   holder 

lor  llie  like  loss  under  like  circumstances  sustained  bv  him  on 
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transferring  liis  warrant.  Holders  of  county  oi-ders 
Could  not  *distingiiish,  nor  are  we  able  to  perceive  any  [*623] 
Such  distinction  as  would  exclude  the  cash  purchasers 
of  State  bonds  which  afterward  depreciated  in  Iheir  hands,  as 
fill  did.  Should  sound  morality,  equity  and  good  conscience 
demand  this  augmentation  it  would  more  than  double  our 
State  debt,  thereby  again  depreciating  anew,  and  increasing 
the  augmentation.  And  so  it  must  and  would  continue,  by 
progression, — the  more  the  State  paid,  the  less  the  creditor 
would  have,  until  equity  would  be  destroyed  by  justice.  Of 
course  we  speak  only  of  carrying  out  tlie  principles  of  this  de- 
mand, and  equally  to  all,  for  partiality  is  neither  justice  nor 
equity.  Thus  if  we  may  so  speak,  justice  would  hacoiwo  felo 
de  se.  Nor  could  we  with  any  show  of  reason  or  consistency 
avoid  the  repetition  of  the  awards  of  damages  or  indemnity 
for  the  further  depreciation  of  creditors' securities,  occasioned 
by  the  very  indemnity  itself,  so  much  the  more  increasing  the 
aggregate  amount  of  indebtedness  beyond  the  means  of  pay- 
ment. Depreciation  surely,  from  this  cause,  would  afford  as 
legitimate  a  ground  of  claim,  or  inore  so,  than  the  other  cir- 
cumstances in  the  condition  of  the  creditor,  over  wliich  we 
have,  as  a  State,  less  control.  It  may  be  said,  that  illustra- 
tions with  extreme  cases  are  unsafe  arguments,  and  seldom 
guide  to  sound  conclusions.     We  admit  it. 

Upon  the  principle  assumed,  therefore,  in  these  claims,  we 
deem  the  argument  a  legitimate  one ;  and  while  a  case  falls 
within  the  principle,  we  should  be  unable  to  deny  the  redress 
because  of  the  extremity  or  absurdity  of  the  consequences  to 
which  it  might  lead.  To  recommend,  therefore,  the  allow- 
ance of  this  claim,  we  must  also  recommend  that  of  every  other 
who  has  received  depreciated  or  depreciating  evidence  of 
indebtedness,  since  the  formation  of  the  State  government. 
And  we  would  likewise  recommend  the  recognition  or  intro- 
ducition  of  this  as  a  substitute  of  equity  between  man  and  man ; 
for  it  is  a  question  of  eq  uity  and  justice,  and  not  of  bounty, 
that  is  asked  as  our  opinion.  Neither  is  the  question  as  to 
what ouemuneration  should  be  made  by  the  State  for  the  dam- 
ages rrstained  by  a  susj^ension  of  the  work  and  the  conse- 
quent re  scission  or  abandonment  of  the  contracts,  such  as  it  was 
said,  in  argument,  was  made  to  contractors  on  the  railroads, 
but  simply  the  moral  right  and  equity  to  be  reimbursed  for 
the  depreciation  of  the  evidences  of  her  dues  to  the  claimants 
which  the  State  gave  them,  for  want  of  the  money  to  pay 
them.  It  is  true  they  may  have  been  given  with  the  intention 
and  expectation  of  their  being  sold  by  the  creditor.  This  was 
a  matter  of  discretion  and  judgment  to  be  exercised  by  him- 
self and  for  his  own  good. 

The  State  agents  could  not    have  raised   money  by  sale  o£ 
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tliem  for  less  than  ])ar;  and  the  policy  of  so  anthoriz' 
[*r):24-]     iiiii:  it  MMjnld  *have  been   alike   ruinous   to  both   the 

State  and  her  contractors.  They  were  not  injured  oi' 
worsted  in  their  condition  by  receiving  this  evidence  of  in- 
debtedness in  lieu  of  the  open  account  or  certificate  of  esti- 
mate on  the  work;  and  had  the  matter  stood  upon  the 
oj)en  account  without  either  money,  scrip  or  bond  for  the 
debt,  it  woidd  surely  look  like  an  extreme  case  for  contractors 
to  ask  their  broken  fortunes  to  be  repaired  by  the  State 
because  her  own  had  been  ruined  by  the  badness  of  the  times. 
The  State  has  in  ])art  paid  and  redeemed  some  of  these  evi- 
dences of  indebtedness  in  cash.  Other  portions  have  been 
received  in  payment  of  canal  lands  and  lots,  and  the  remainder, 
we  believe,  in  canal  stocks  or  bonds,  and  secured,  and  will 
ultimately  if  not  already  be  fully  paid,  both  principal  and 
interest.  They  have  all  been,  except  the  portion  paid  con- 
tractors in  bonds,  at  all  times,  receivable  for  and  convertible 
into  lands  and  lots.  The  State  has,  we  believe  at  all  times 
done  whatever  was  in  her  power  to  relieve,  and  as  far  as  pos- 
sible, to  make  these  available  to  the  claimants.  She  could  do 
no  more,  nor  does  equity  now  demand  the  sacrifice  asked  at  her 
Iiands.  We  have  no  knowledge  of  a  single  instance  in  which 
any  government  has  done  more  than  has  been  done  by  the 
State  in  these  cases.  There  are  many  instances  in  which  gov- 
ernments have  done  less. 

The  opj'osite  in  all  its  facts,  and  circumstances,  though 
incomparably  stronger  in  its  equitable  appeals  to  our  liberality 
and  sense  of  justice  and  gratitude,  was  the  case  of  our  revo- 
lutionary soldiers  who  spent  their  prime  of  manhood,  periled 
Iheir  lives  and  lost  their  proj)erty  in  our  struggle  for  inde- 
]iendcnce.  Their  comjjensation,  so  far  as  any  was  made,  was 
tn  continental  ]iaper  or  other  evidences  of  debt,  which  depre- 
ciated in  their  hands  and  was  from  necessity  passed  at  rates 
of  di>count  unknown  in  our  times.  In  the  adoption  of  a 
nystem  for  funding  the  public  debt,  the  subject  of  making  a 
tardy  renumeration  to  the  soldiers  for  their  losses  by  reim- 
bursing SI une  portion  of  this  de])reciation,  was  fully  discussed 
and  maturely  considered— and  deliberately  refused  as  a  claim 
of  right.  Subse(pR'ut  bounties  and  ]iensions  may  to  some 
extent  have  repaired  the  injury,  but  without  any  recognition 
of  the  ecpiitable  claim.  These"  liave  been  supported  'by  the 
gratitude  of  the  nation  in  reward  of  patriotism  and  merit,  and 
not  as  a  debt  of  justice.  Constituted  with  feelings  and  pas- 
sions as  we  are,  if  any  circumstances  could  support  the  moral 
equity  and  conscientious  justice  of  such  a  claim,  that  so  strongly 
ap|)culing  at  the  same  time  to  our  sense  of  gratitude,  nmst 
liave  convinced  the  judgment.  But  after  peirusing  the  arcju- 
meuta  on  both  sides,  we  can  neither  say  that  the  decision  was 
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impolitic  or  unjust,  and  our   feelings  of   gratitude   are   more 
disappointed  than  our  sense  of  justice  at  the  result. 

^In  view,  therefore,  of  all  the  circumstances,  for     [*G25] 
the  considerations  suggested  and  others,  we  are  of 
opinion  that  this  "claim  [be]  rejected. 

Claims  for  damages  sustained  by  contractors  in  consequence 
of  being  deprived  of  tlieh"  contracts,  were  presented  to  the 
board,  but  entertaining  the  opinion  that  such  claims  were  not 
referred  to  us  by  the  legislature,  we  did  not  take  them  into 
consideration. 

The  journal  of  the  board,  the  papers  filed,  the  parties  and 
the  arguments  of  their  counsel,  are  herewith  referred  to  the 
General  Assembly. 

All  of  which  is  respectfully  submitted. 

S.  H.  TEEAT, 
WALTER  B.SCATES, 
J.  D.  CATOK. 

May  2,  1856. 
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ABATEMENT. 
See  Pleading. 

ACTION. 

1.  A  mortgagor  in  possession  of  property  exempt  from  execution,  may 
maintain  an  action  against  an  officer  who  improperly  levies  thereon. 
Vaughan  v.   TJwmpson,  78 

2-  Wliere  a  minor  makes  an  exchange  of  a  horse  belonging  to  his  father, 
and  the  father  apparently  acquiesces  in  the  bargain  for  a  considerable 
time  after  it  has  been  made,  he  cannot  recover  the  horse  his  son  hasex- 
changed,  in  an  action  of  replevin.     Hallv.  Hcoyer,  82 

SJ.  After  a  partnership  is  settled  and  a  balance  is  struck,  if  a  surplus  re- 
mains with  one  co-partner,  he  may  be  liable  to  the  other  in  an  action 
for  money  had  and  received.     Rid gway  y.  Grant,  117 

4  Until  this  is  done,  one  co-partner  must  seek  his  remedy  against  the  other, 
by  action  of  account,  or  by  bill  in  chancery.     Ibid.,  117 

5.  In  an  action  for  corn  sold  and  delivered,  it  is  for  the  jury  to  determine 

from  the  evidence  the  quantity  sold,  and  the  plaintiif  need  not  necessa- 
rily prove  the  exact  quantity  delivered.     Dkkerson  v.  Sparhs,  178 

6.  The  competency  of  evidence  is  for  the  court  to  decide,  and  the  jury  will 

pass  upon  it  according  to  its  weight  and  preponderance  when  it  has  been 
submitted  to  them.     Thid.,  178 

7.  An  action  for  flooding  lands  is  local,  and  must  be  brought  within  the 

jurisdiction  where  the  lands  lie.     EachusY.  Trustees  of  Canal,      354 

See  Raileoads,  Damages,  Coeporations. 

ADMINISTRATOE. 

1.  An  administrator  takes  no  estate,  right,  title  or  interest  in  realty.     He 

takes  only  a  power.     Smith  y.  McConnel,  135 

2.  An  administrator  cannot  in  equity  obtain  relief  by  the  removal   of  ad- 

verse apparent  titles  to  the  lands  of  his  intestate,  or  convert  an  equi- 
table into  a  legal  title.    Ibid.,  135 

3.  Where  a  sole  plaintiff  dies,  and  the  cause  of  action  survives,  an  adminis- 

trator should  be  substituted  in  the  cause,  and  all  subsequent  proceedings 
should  be  had  in  his  name.     Thorpe  v.  Starr,  199 

4.  Accruing  rent  descends  to  the  heirs,  and  the  administrator  has  no  concern 

with  it.     Foltz  V.  Prouse,  _  _  487 

5.  Where  an  administrator  shows  by  his  report  that  he  has  given  an  unau- 

thorized preference  to  creditors  in  the  payment  of  assets,  it  is  sufficient 
to  justify  his  removal.    Ibid.,  487 

ADVERSE    POSSESSION. 

1.  Adverse  possession  is  not  to  be  made  out  by  inference,  but  by  clear  and  posi- 
tive proof.  The  possession  must  be  such  as  to  shoAv  clearly  that  the  party 
claims  the  land  as  his  own,  openly  and  exclusively.  McClellan  v.  Kel- 
logg, 498 
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AGENTS. 

1.  Corporations  are  presumed  to  have  agents  and  servants  acting  for  tbem 

in  tlie  usual  course  of  dealing  within  their  powers;  and  their  acts 
should  bind  their  principals.     Ei/an  v.  Dunlap,  40 

2.  A  mortgagee,  being  a  banking  institution  by  its  agents  and  servants,  may 

do  all  such  acts  in  respect  to  the  debt  as  usually  may  be  done  in  money 
traa«actions,  verbally  or  in  writing,  without  regard  to  the  mortgage 
security.     Ihid.,  ^     _    40 

3.  An  au'ent  is  a  competent  witness  to  establish  his  relation  to  his  principal, 

and  a  contract  made  for  him,  unless  the  agent  has  a  direct  interest  in 
the  result  of  the  suit.     Cadirell  v   Med;  220 

4.  If  an  agont  is  equally  liable  to  either  of  the  parties,   he  is  a  competent 

witness  and  his  supposed  preferences  will  aifect  his  credibility  only. 
IbhL,  220 

5.  To  bind  the  principal  by  the  acts  of  his  agent,  he  must  be  fully  and  fairly 

inforuied  of  all  the  material  facts  and  circumstances  of  the  transaction. 
Ibid.,  220 

6.  The  usual  course  of  dealing  by  a  party,  cannot  vary  or  control  a  contract. 

Ihhh,  ...  '^-*^ 

7.  Power  to  act  generally  in  a  particular  business,  or  a  particular  course  of 

trade,  will  constitute  a  general  agency,  if  this  is  so  indicated,  no  matter 
what  the  private  instructions  of  an  agent  may  be.  Doan  v.  Dun- 
can, 272 

8.  The  extent  of  the  authority  of  an  agent  should  not  be  confounded  with 

the  nature  of  the  agency  but  his  action  will  bind  his  principal,  in  either 
case,  within  the  general  scope  of  the  authority  which  the  world  has 
been  permitted  to  suppose  he  possesses.     Ihid.,  272 

P.  The  authority  of  an  agent  may  be  shown  by  his  acts  about  the  business 
of  his  principal,  while  under  direction,  or  by  acquiescence  in  them 
when  nrade  known  to  the  principal.     Ihid.,  272 

10.  Tho  previous  course  of  dealing,  by  or  through  an  agent,  is  proper  evi- 
dence for  the  jury,  as  tending  to  show  the  existence  of  an  agency  and 
its  extent.     Ihid.,  272 

11.  The  authority  to  the  agent  to  sell  land  need  not  be  in  writing  to  take  it 
out  of  the  statute  of  frauds;  and  the  agent  may  execute  a  contract  to 
bind  his  principal,  if  his  authority  was  ample  and  his  conduct  was  cor- 
rect.    JoUH.<'on  V.  Dodge,  433 

12.  The  power  to  convey  land  must  be  in  writing,  and  of  equal  dignity 
with  the  act  to  be  executed.     Ihnl.,  433 

13.  Where  a  person  purchases  property  as  the  agent  of  another,  though  he 
may  have  the  deed  or  contract  of  sale  made  out  in  his  own  name,  the 
principal,  from  the  moment  of  the  purchase,  acquires  an  equitable  title 
thereto,  subject  to  all  the  incidents  attaching  to  such  an  estate,  and  the 
agent  holds  it  in  trust  for  the  principal.     Follan.'<he  v.  Kilhreth,      522 

14.  An  equitible  title  derived  under  such  circumstances  may  be  divested  out 
of  the  ecfifui  que  tru.tt  otherwise  than  by  alienation,  before  the  trust  is 
actually  performed.  If  the  trustee  has  practiced  any  fraud  toward  his 
cestui  que  trust,  the  latter  may,  when  he  discovers  the  fraud,  repudiate 
the  iu'ts  and  purchase  of  the  "trustee,  and  thus  divest  himself  of  his 
ef|uital>le  title,  or  he  may  waive  the  fraud  and  claim  his  rights  as  cestui 
qur  trust ;r,T  Ix'fore  he  has  discovered  the  fraud,  he  may  treat  the  pur- 
chase a.s  his  own  by  selling  his  equitable  title.  The  cestui  que  trust 
may  also  divest  himself  of  his  equitable  title  by  laches,  fraud,  or  bv 
agreement.    Ihid.,  522 

15.  A  court  of  equity  will  not  permit  a  cestui  que  trust  to  show  a  specula- 
tive disposition  toward  his  trustee.  If  a  cestui  que  trust  discovers 
facts  winch  would  give  him  a  right  to  repudiate  the  acts  of  his  trustee, 
and  has  investieated  fheni.  or  had  a  reasonable  time  to  do  so,  he  is 
iKuind  to  declare  whether  he  will  avail  himself  of  the  right  or  not,  and 
cannot  he  by  in  a  position  to  atKrm  the  bargain  if  a  profitable  one,  and 
repudiate  it  if  it  is  a  loping  one.    Ibid.,  522 
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16.  ^Vhere  a  cestui  que  trust,  having  a  right  to  repudiate  a  transaction, 
laid  by  for  three  years,  and  suffered  his  trustee  to  go  on  and  make  pa>- 
ments  for  the  property:  Held,  he  was  not  entitled  to  relief.    Ibid.,  522 

See  Power  op  Attorney. 

AGREED  CASE. 

1.  The  Supreme  Court,  except  in  certain  specified  cases,  has  only  appellate 

jurisdiction,     Crull  v.  Keener,  246 

2.  The  Supreme  Court  will  not  take  jurisdiction  of  a  case  certified,  or  an 

agreed  case,  unless  there  lias  been  a  final  judgment  entered  in  the  court 
below.     Ihid.,  _  _  246 

3.  A  case  can  not  be  heard  in  the  Supreme  Court  until  after  final  judgment 

in  the  court  below.     Cunningham  y.  Loomis,  555 

AMENDMENTS. 

1.  Upon  an  application  to  amend  the  record  of  judgment,  by  making  anew 
party,  such  party  when  brought  into  court,  should  be  ruled  to  plead,  be- 
fore he  is  adjudged.  Nor  should  the  judgment  be  entered  nunc  pro 
tunc,  so  as  to  give  it  any  retroactive  effect.     Loomis  v.  Francis,       206 

APPEALS 

1 .  The  application  for  a  certiorari  to  take  an  a  ppeal  from  a  judgment  ren- 

dered before  a  justice  of  the  peace,  must  show  the  facts  required  by  the 
statute;  the  allegations  of  the  petitioner  sliowing  his  conclusion  will  not 
be  sufficient.     Kussel  v.  Pickering,  31 

2.  Clerks  of  the  Circuit  Court  are  not  bound  to  take  appeals  on  Sunday. 

Ihid.,  _  ,  31 

3.  Taking  an  appeal,  executing  a  bond,  &c.,  are  in  the  nature  of  process  to 

remove  a  case  from  an  inferior  to  a  superior  court;  and  if  these  should 
be  irregular,  and  objection  is  not  made  in  the  first  instance  after  appear- 
ance, the  irregularity  is  waived.     Mitchell  v.  Jacobs,  235 

4.  An  appearance  in  a  case,  except  to  object  to  the  process  or  service,  is  a 

waiver  of  all  irregularity  in  them.     Ihid.,  235 

ASSIGNMENT. 

1.  A  certificate  of  sale  of  lands  is  assignable,  and  title  may  pass  under  an 

assignment  of  it  so  defective  as  would  not  enable  the  holder  to  compel 
the  officer  to  execute  a  deed,  yet  if  he  does  execute  one,  it  will  be  good. 
McClure  v.  Engelhardt,  '  47 

2.  A  note  made  payable  to  A.  B.  or  bearer,  cannot  be  transferred  by  mere 

delivery,  so  as  to  vest  the  legal  title  in  the  bearer.     lioosa  v.  Crist,  450 

3.  The  same  rule  will  hold,  although  the  note  may  have  been  transferred  by 

delivery  in  a  State  where  such  transfer  would  carry  the  legal  right  with 
it.    Ihid.,  450 

ATTACHMENT. 

1.  Wliere  an  affidavit  for  an  attachment  alleges  that  a  defendant  is  about  to 

remove  his  property  from  this  State  to  the  injury  of  the  plaintiff,  and 
this  allegation  is  traversed  by  a  plea  ip  abatement,  it  is  not  error  on  the 
trial  of  such  a  plea  to  instruct,  that  unless  the  jury  believe,  from  the 
evidence,  that  the  defendant  was  at  that  time  about  to  remove  his  prop- 
erty as  alleged,  tiiat  thev  should  find  for  the  defendant.  Ridgway  v. 
Smith,  "  •  33 

2.  Such  a  plea  should  conclude  to  the  country,  and  a  common  similiter  forms 

the  issue;  the  burden  of  proof  is  on  the  plaintiff*  to  maintain  the  allega- 
tioji  of  his  affidavit;  and  if  the  verdict  is  for  the  defendant,  the  writ  is 
quashed,  and  he  is  out  of  court.     Ibid.,   ■  33 

3.  The  surety  in  a  forth-coming  bond,  cannot  plead  that  the  property  levied 
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upon  by  an  attachment,  was  not  tlie  property  of  the  defendant,  thereby 
to  discharge  himself  from  the  obligation  of  the  bond.  Gray  \.  Mac- 
Lean,  .  404 
4.  A  bond,  under  the  provisions  of  the  twenty-ninth  section  of  the  attach- 
ment act,  conditioned  for  the  payment  of  the  judgment,  may  be  assigned, 
as  well  as  a  bond  given  for  a  return  of  the  property,  under  the  ninth 
section.    Carpenter  v.  Hoyt,  629 

ATTORNEY. 

1.  The  attorney  should  state  in  his  precipe,  for  a  writ  of  error,  the  names  in 

full  of  ail  the  parties  to  the  controversy,  and  their  position  in  the  record. 
Napper  v.  Short,  .   _  119 

2.  In  matters  of  gift  or  contract  between  client  and  attorney,  the  greatest 

fairness  is  exacted,  and  the  burden  of  proof,  as  to  the  rectitude  of  the 
transaction,  is  on  the  latter;  and  upon  failure  to  make  proof,  equity 
treats  it  as  one  of  constructive  fraud.     Jennings  v.  McConnel,  148 

3.  Where  real  estate  is  conveyed  to  an  attorney,  to  save   him  harmless,  as 

ag-.iinst  his  liability  as  bail,  without  an  intention  to  sell,  an  actual  sale 
by  the  attorney  will  not  change  the  character  of  the  proceeds;  but  these 
will  descend  to  the  heirs,  and  do  not  go  to  the  administrator.     Ihid., 

148 

4.  The  appointment  of  one  party  to  act  for  another,  where  it  is  coupled  with 

an  interest,  is  irrevocable.  The  interest,  coupled  with  the  power,  must 
be  in  the  thing  itself,  upon  which  the  power  is  to  operate,  or  the  power 
must  be  created  upon  a  valuable  consideration.     Bonney  y.  Smith,  531 

5.  Where  the  person  empowered  to  act  for  another  has  only  an  interest  aris- 

ing out  of  its  execution,  as  in  the  proceeds  as  for  compensation,  the 
power  is  revocable.  But  if  the  power  is  expressed  to  be  irrevocable,  and 
the  attorney  h;is  an  interest  in  its  execution,  it  will  remain  irrevocable. 
Ibid.,  531 

See  PowEK  OF  Attorney. 

ARBITRATION.    AWARD. 

1.  To  authorize  a  justice  of  the  peace  to  enter  a  judgment  upon  an  award,  it 

must  be  made  in  a  suit  pending  before  him,  upon  a  reference  by  the  par- 
ties.     U'tinz  v.  Dopier,  111 

2.  Judgment  cannot  be  entered  in  courts  of  record  upon  awards,  unless  the 

8ul)mission  to  arbitrators  is  made  in  pursuance  of  the  statute.  Jbid.,  Ill 

3.  An  award,  made  upon-  a  sulunission  which  is  not  in  pursuance  of  the 

statute,  nuistlje  enforced  by  common  law  remedies.     Ibid.,  Ill 

4.  Upon  a  reference  to  arbitrators,  by  order  of  court,  of  matters  in  a  pending 

suit,  liy  agreement,  judgment  should  be  entered  uuon  the  award,  as  in  a 
case  of  verdict  by  a  jury.     Thorjye  v.  Starr,  "  199 

5.  Separate  signatures  to  a  submission  to  arbitration  does  not  change  the  re- 

lation of  copartners.    Hayuood  \.  Hariiion,  477 

6.  Whetlier  an  award  is  made  within  a  reasonable  time,  within  the  intention 

of  the  parties,  is  a  question  for  the  jury.     Ibid.,  All 

7.  Notice  to  one  of  several  copartners,  where  they  have  signed  a  submission 

sejuirately,  is  suJHcient.     Ibid.,  477 

8.  A  substantial  statement  of  an  award  in  a  declaration  in  assumpsit,  show- 

ing the  obligation  to  pay  monoy.  is  suilicient.     Ibid.,  411 

9.  All  reasnnal)le  intendments  will   be   indulged  in  support  of  an  award. 

whcro  no  fraud,  corruption  or  unfairness  is  shown.     Ibid.,  477 

10.  If  an  award  is  obtained  hy  fraud,  or  is,  for  any  cause,  vicious,  it  may  be 
set  aside  upon  application  in  the  original  suit  without  recourse  to  chan- 
cery,     n'ihy  V.  I'hifter,  533 

BAIL. 

I.  UTiere  a  sheriff,  in  a  criminal  proceeding,  takes  bail  for  a  larger  sum 
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than  is  directed  by  the  court,  the  recognizance  is  a  nullity.  Waiigli  v. 
People,  561 

See  Eecognizance. 

BAILMENT. 

1.  A  bailee  without  reward,  is  required  to  use  such  care  and  discretion  in 

the  performance  of  a  duty  as  may  be  expected  of  all  men  of  common 
prudence  in  their  own  affairs;  and  will  be  liable  only  for  bad  faith  or 
gross  negligence.     Shelley  v.  Kahn,  170 

2.  If  he  undertake  to  convey  or  pay  money,  he  is  bound  to  perform  his  un- 

dertaking with  the  care  and  responsibility  incident  to  such  an  obliga- 
tion.    Ibid.,  .  .  .  ,  1'7<^ 

3.  The  question  of  negligence,  is  a  question  of  ^fact,  to  be  passed  upon  by 

the  jury.     Ibid.,  _  _  170 

4.  Guests  at  an  inn,  although  they  know  that  an  iron  safe  is  provided  for 

that  purpose,  are  not  bound  to  deposit  their  money  therein  or  with  the 
innkeeper.     Johnson  v.  Richardson,  302 

5.  Innkeepers  are  bound  to  protect  the  property  of  their  guests,  and,  in  case 

of  loss  or  injury  to  it,  can  only  absolve  themselves  from  liability  by 
showing  that  they  were  not  in  fault.  The  burden  of  proof  is  upon  the 
innkeeper.     Ibid.,  302 

6.  If  the  guest  should  unnecessarily  expose  his  money  to  danger,  or  carry 

too  large  a  sum  with  him,  a  different  rule  might  ]3revail.     Ibid.       302 

See  Ini^keeper. 

BANK  OF  ILLINOIS. 

1.  Under  the  act  of  25th  February,  1843,  the  officers  of  the  Bank  of  Illinois 

had  all  necessary  powers  to  settle  up  and  close  its  affairs,  by  receiving 
and  releasing  debts  diie  to  it.     Ryan  v.  Dimlap,  40 

2.  The  power  given  the  trustee  to  close  up  the  affairs  of  the  Bank  of  Illinois, 

by  making  such  settlements  and  compromises  as  he  might  deem  most 
advantageous,  is  subject  to  the  revision  and  control  of  a  court  of  equity ; 
which  will  inquire,  not  only  into  the  good  faith,  but  the  propriety  of 
his  acts;  revoking  or  confirming  them  at  its  discretion.  Morris  v. 
Thomas,  112 

BILL  OF  EXCEPTIONS. 

1.  Proceeding  to  trial  without  a  formal  issue,  is,  after  verdict,  treated  as  a 

waiver  of  the  plea  or  issue.     Armstrong  y.  Mode,  166 

2.  Exceptions  to  the  refusal  of  the  court  to  give  instructions,  must  be  taken 

at  the  trial,  and  this  must  be  shown  by  the  record,  or  this  court  will  not 
examine  them.     Ibid.,  166 

3.  Where  a  bill  of  exceptions  does  not  show  what  the  question  propounded 

to  a  witness  was,  it  is  difficult  for  this  court  to  say  that  the  Circuit 
Court  erred  in  refusing  to  permit  the  witness  to  answer  it.  Warner  v. 
Mansl-i,  .        _  ...  .  234 

4.  The  statute  of  1853,  regulating  practice  in  certain  courts  in  Cook  county, 

does  not  intend  to  make  the  service  of  a  copy  of  declaration  and  rule  to 
plead;  a  part  of  the  record;  these  should  be  incorporated  into  a  bill  of 
exceptions  if  objection  to  them  is  to  be  taken.  ,  The  absence  of  them 
from  the  record  will  not  be  taken  as  evidence  that  they  were  not  served. 
Iglehart  v.  Pitcher,     _  _  307 . 

5.  A  bill  of  exceptions,  which  shows  that  all  the  evidence  in  the  case  is  set 

forth  in  it,  will  be  sufficient.     Reed  v.  Bradley,  321 

BILL  OF  EXCHANGE. 

1.  A  plea  which  avers  that  a  bill  of  exchange  was  drawn  to  a  bank  in  Illi- 
nois, nrnde  payable  in  New  York,  with  express  reference  to  the  laws  cf 
Vol.  XVlI-42  657 
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New  York,  but  bearing  twelve  per  cent,  interest  besides  the  price  of 
exchange  between  the  two  places,  and  was  therefore  void  by  the  stntutc-s 
of  Now  York  setting  them  out,  is  not  an  immaterial  plea,  as  such  a 
ploii,  if  true,  presents  a  good  defence  to  a  suit  on  the  bill.  McAllister  \\ 
Smith,  323 

See  Pro-missort  Note. 

BLACK  LAWS. 

1.  In  a  prosecution  under  the  act  to  prevent  tbo  iramirrration  cffree  negi'oes 
into  thi<  State,  it  is  erroneous  to  in::t"uct  the  jury  to_  disregard  the 
statements  of  the  negro,  if  such  were  contradictory  of  his  acts,  as  to  his 
intention  to  be  a  resident;  both  should  be  considered,  giving  such 
weight  to  each  as  thev  might  deserve.     Torrey  v.  People,  105 

'2.  The  alHdavit  for  an  arrest  under  this  statute,  should  aver  that  the  negro 
has  come  into  the  State  within  the  time  prohibited;  and  lie  has  a  right 
to  demand  the  nature  and  cause  of  the  accusation  ag  linst  him,  and  if 
this  does  not  show  an  offence  against  the  law  he  should  bo  discharged. 
Ibid.,  105 

BOND. 

1.  A  bond,  under  the  provisions  of  the  twenty-ninth  section  oD  the  attncliTnont 
act,  conditioned  for  the  payment  of  the  judgment,  -may  bi-.  assignfd,  as 
well  as  a  bond  given  for  a  return  of  the  property,  uncisr  tliG  ninth 
section.     Carpenter  v.  Hoyf,  529 

BUUNDARTES. 

1.  \Vliere  A.  and  B.  owned  adjoining  premises,  and  fixed  a  corner,  as  indi- 
cating the  boundary  between  them,  and  A.  afterwitrd  luiilt  a  house, 
which,  if  the  corner  agreed  upon  was  the  true  one,  would  have  been 
upon  his  own  land,  but  a  line  was  run  by  the  county  surveyor,  which 
placed  the  house  upon  the  land  of  B.,  whereupon  A.  bought  the  strip  of 
land,  so  as  to  include  his  house,  and  then  filed  his  bill  to  recover  back 
his  purchase  money,  and  to  rescind  the  sale-  alleging  that  the  survey  by 
the  CO  mty  survej'or  was  wrong,  and  that  the  corner  agreed  upon  in  the 
first  in-tance  was  the  true  boundary:  Held,  that  this  was  not  such  a 
case  of  misbrke  of  facts  as  would  authorize  a  decree  in  favor  of  A.,  who 
wa.s  seeking  an  undue  advantage  by  his  bill.     Biehl  v.  Glick,  35 

BOUNTY  LANDS. 

1.  Congress  has  power  and  jurisdiction  over  land  granted  as  bounties  to  sol- 

dii-rs  of  the  war  of  1812,  for  the  purposes  of  protection,  disposition  and 
investiture  of  title  so  long  as  the  title  remains  in  the  United  States. 
liosr  v.  JiurHaiid,  309 

2.  The  limitations  and  prohibitions  of  the  act  of  Congress  of  1812,  as  also 

the  act  of  1842,  in  relation  to  bounty  lands,  restricting  the  sale  and 
transfer  of  such  lands,  are  constitutional,  and  do  not  infringe  the  rights 
of  the  States.  All  assignments  or  conveyances  of  such  bounty  lands. 
or  of  warrants  therefor,  prior  to  the  issuing  of  the  patent,  are  void. 
Jbid.,  yo9 

CASHIER. 
See  Agent. 

CERTIORARI. 

1.  The  npiilieition  for  a  certiorari  to  take  an  appeal  from  a  judgment  ren- 
dore.l  b,-f.ire  a  justice  of  the  peace,  must  show  the  facts  required  by  the 
Ftafute;  tlie  allegations  of  the  petitioner  showing  his  conclusion  will 
not  be  Rutnoient.     Jiussell  v.  Pickering,  'lb 
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2.  Clerks  of  the  Circuit  Court  are  not  bound  to  take  appeals  on  Sunday, 
ihid.,  25 

CESTUI  QUE  TRUST. 
See  Agent,  Trl'stee, 

CHANCERY 

1.  Wliere  A.  and  B.  owned  adjoining  premises  and  fixed  a  corner  as  in- 

dicating' the  boundary  between  them,  and  A.  afterward  built  a  house, 
■which,  if  the  corner  agreed  upon  was  the  true  one,  would  have  been  up- 
on his  own  land,  but  a  line  was  run  by  the  county  surveyor,  which  placed 
the  house  upon  the  land  of  B.,  whereupon  A.  bought  the  strip  of  land,  so 
as  to  include  his  house,  and  then  filed  his  bill  to  recover  back  his  purchase 
money,  and  to  rescind  the  sale,  alleging  that  the  survey  by  the  county 
survsyor  was  wrong,  and  that  the  corner  agreed  upon  in  the  first  in- 
etiince  was  the  true  boundary:  Held,  that  this  was  not  such  a  case  of 
niiFtako  of  facts  as  would  authorize  a  decree  in  favor  of  A.,  who  was 
seeking  an  undue  advantage  by  his  bill.     Biehl  v.  GJick,  35 

2.  A  p'^tition  for  the  assignment  of  dower  is  a  chancery  proceeding;  and  the 

record  should  show  the  evidence  upon  which  the  decree  was  founded ; 
and,  where  the  answer  to  the  petition  admits  the  right  and  no  evidence 
is  furnished  of  the  release  of  it.  this  court  will  presume  that  a  decree 
v,'liich  does  not  assign  dower,  is  erroneous.     OshoDie  v.  Horbie,  92 

3.  Parties  to  suits  in  chancery  should  be  described  by  their  proper  names,  if 

known;  if  their  names  are  unknown,  they  must  be  made  parties  in  the 
manner  prescribed  by  the  forty-first  section  of  the  twenty-first  chapter 
of  the  Revised  Statutes.     Kirkham  v.  Justice,  107 

4.  In  chancery  proceedings  a  trustee  may  state  facts  explanatory  of  a  trans- 

action, and  interpose  denials  and  objections,  with  a  view  to  negative 
his  own  transactions  as  charged,  and  to  require  full  proofs  of  complain- 
ant.    Morris  Y. Thomas,  "  112 

5.  Although  a  remedy  at  law  may  exist,  yet  if  a  complaint  is  one  of  equi- 

table jurisdiction,  chancery  will  sometimes  take  cognizance  of  it,  where 
its  aid  is  more  eii'ectual.     Ihid.,  112 

6.  In  matters  of  trust  funds,  &c.,  courts  of  law   might  enforce   bargains, 

which  equity  would  set  aside,  as  being  in  violation  of  the  trust.    Ihid., 

112 

7.  Equity  will  not  enforce  an  agreement  made  by  a  trustee  in  gross  violation 

of  his  trust  to  take  land  in  satisfaction  of  a  judgment.  Ibid.,  112 

8.  The  holder  of  a  legal  title  not  in  actual  possession  cannot,  as  a  general 

rule,  maintain  a  bill  to  quiet  his  title  and  compel  a  relinquishment  of 
adverse  claims.  Equitable  titles,  which  cannot  be  enforced  at  law, 
may  stand  differently.     Smith  v.  McConnel,  135 

9.  An  administrator  cannot  in  equity  obtain  relief  by  the  removal  of  adverse 

apparent  titles  to  the  lands  of  his  intestate,  or  convert  an  equitable  into 
a  legal  title.     Ihid.,  135 

10.  A  court  of  equity  has  general  powers  over  estates,  administration,  &c. 
Jennings  v.  McConnel,  148 

11.  A  mistake  in  fact  may  be  a  ground  for  equitable  jurisdiction,  if  the  mis- 
take is  made  to  appear  satisfactorily.  But  this  does  not  extend  to  mis- 
takes in  the  law  of  the  contract,  or  in  the  intention  of  one  of  the  par- 
ties, or  the  mistakes  of  legal  terms  agreed  upon  between  the  parties, 
without  fraud.     Rvffner  y.  McConnel,  212 

12.  The  remedy  by  injunction  to  prevent  the  obstructing  of  a  public  high- 
way is  effective,  and  where  the  facts  are  easy  of  ascertainment,  and  the 
rights  resulting  therefrom  free  from  difficulty,  equity  will  grant  relief, 
at  the  suit  of  the  public,  or  of  the  citizen  having  an  immediate  interest 
therein.     Green  v.  Oahes,  249 

13.  Although  the  statute  of  limitations  may  not  in  terms  apply  to  courts  of 
equity,  yet  by  analogy  equity  will  act  upon  the  statute  and  will  refuse 
relief  wliere  the  bar  is  complete  at  law.     Manning  \.  Warren,         267 

659 
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14.  A  party  has  a  right  to  the  same  remedies  to  enforce  the  collection  of  a 
decree  in  chancery,  for  a  specific  sum  of  money,  that  he  has  to  enforce  a 
judgment  at  law ;  and  he  may  remove  fraudulent  conveyances  out  of 
the  way  of  his  execution.     WehihtDian  v.  Hatch,  281 

15.  A  bill  may  be  filed  to  remove  fraudulent  incumbrances  or  conveyances 
as  soon  a-s  judgment  is  obtained,  without  proceeding  to  obtain  satisf:ic- 
tion  out  of  other  property.     Ibid.,  281 

16.  Equity  will  decree  a  specific  performance  of  a  contract  for  the  sale  of 
land,  if  the  proof  supports  a  transaction  wmch  is  fair.  Johnson  v. 
Dodge,  _  433 

17.  Two  instruments  executed  as  parts  of  the  same  transaction,  whether  at 
the  same  or  a  different  time,  will  be  construed  together.  Sfacev  v. 
HamJnU,  ,  '4G7 

18.  Oblig-ations  which  are  exhibited  as  collateral  evidences  of  indebtedness 
ti  support  a  bill  for  foreclosure,  should  be  established  by  proof;  they  do 
not  come  within  the  14th  Section  of  the  Practice  Acr.     Ihld.,         '  467 

19.  Exhibits  and  proofs  in  support  of  a  decree  should  be  preserved  in  the 
record.     Ibid.,  4o7 

20.  To  avoid  expense  and  the  encumbrance  of  a  recoi-d  with  proofs  of  mat- 
ters that  might  be  admitted,  the  court  may  compel  an  admission  or  de- 
nial of  all  such  allegations  as  require  proof.     Ibid.,  4G7 

21.  A  court  may  refuse  the  continuance  of  a  chancery  cause  where  it  appears 
there  is  a  want  of  diligence  in  the  party  asking  the  continuance.  rVih  '/ 
V.  Platter,  •  5?3 

22.  A  party  cannot  obtain  a  continuance,  where  the  original  case  is  ripe  for 
hearing,  by  filing  a  cross-bill  and  having  the  same  answered,  without 
showing  sufficient  cause  for  delay.  •  Ibid.,  538 

CHATTEL  MORTGAGE. 

1.  If  a  debtor  ha.«<  no  more  property  in  his  hands  than  the  law  exempts  from 

execution,  he  is  not  required  to  turn  out  one  piece  of  it  for  an  officer  to 
levy  upon,  a.«  the  condition  upon  which  he  may  retain  the  residue. 
Vauf/han  v.  ThoniJ^fO)),  78 

2.  A  mortg-age  of  property  by  a  person  who  does  not  hold  more  than  the 

amount  exempted  by  law,  is  not  in  fraud  of  creditors.     Ibid.,  78 

3.  Property  exempted  by  law  may  be  sold  or  exchanged  by  the  debtor,  with- 

out subjectiiig  it  or  its  equivalent  to  execution.     Ibid.,  78 

4.  A  mortgagor  in  possession  of  property  exempt  from  execution  may  main- 

tain an  action  agaiast  an  officer  who  imj^roperly  levies  thereon.    Ibid., 

78 

5.  \Vhere  a  third  person,  after  execution  issued,  pays  off  a  mortgage  given 

by  the  judgment  debtor,  and  takes  possession  of  the  goods  and  sells 
them,  they  will  still  be  sul)ject  to  the  execution.  The  satisfaction  of  the 
mortgage  by  the  third  party  did  not  invest  him  with  any  interest  in  the 
mortgage  debt  or  the  mortgaged  property.     Woods  v.  Gilson,  218 

CIRCUIT  CLERKS. 

1.  Circuit  clerks  a.«<snming  to  discharge  the  duties  of  that  office  without 
proper  qualifications,  will  be  held  to  the  same  accountability  as  if  they 
were  qualified,  but  knowingly  neglected  their  duties.    NaiU^er  v.  SJiorf, 

119 

CIRCUIT  COURTS. 
1.  Records  from  the  Circuit  Courts  should  be  legibly  written  and  the  pro- 
ceedings be  stated  in  proper  consecutive  order.     Napper  v.  Short,  119 

CLAIM  AND  COLOR  OF  TITLE. 
1.  aaim  and  color  of  title,  within  the  meaning  of  the  statute  of  limiMions, 
iH  the  same  us  that  given  to  those  words  by  the  courts,  when  applied  to 
Biijiport  an  adverse  possession.    McClellan  v.  Kellogg,  498 

coo 
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2,  Color  of  title  may  commence  without  any  writing;  and,  if  fo  ;nded  upon 

a  writing,  such  writing  need  not  show  on  its  face  a  prima  facie  title, 
but  may  be  good  as  a  foundation  for  color,  however  defective  other- 
wise.    Ibid.,  498 

3.  Adverse  possession  is  not  to  be  made  out  by  inference,  but  by  clear  and 

positive  proof.  The  possession  must  be  such  as  to  show  clearly  that  the 
party  claims  the  land  as  his  own,  openly  and  exclusively.     Ibid.,      498 

COMMON  CARRIERS. 

1.  The  driver  of  a  stage  coach,  in  an  action  against  the  proprietor  by  a  pas- 

senger for  injuries  sustained,  by  upsetting  of  the  coach,  may  testify  as 
to  its  condition  at  the  time  of  the  accident.     Frinh  v.  Fotier,  406 

2.  A  stage  proprietor  will  be  liable  for  injuries  to  a  pfissenger,  although  it 

should  appear  that  ^Q  injuries  resulted  from  the  breaking  of  an  axle, 
from  the  eifect  of  frost.     Ibid.,  406 

3.  Carriers  of  passengers  are  held  to  strict  care  and  vigilance,  and  are  liable 

for  the  consequences  of  slight  neglect  or  want  of  care.  The  law  im- 
poses upon  them  the  duty  of  carrying  passengers  safely,  so  far  as  by 
human  agency,  in  view  of  the  particular  mode  adopted  and  all  attend- 
ing circumstances,  is  reasonably  practicable.     Ibid.,  406 

4.  If  the  carrier  knew,  or  might  have  known  by  the  exercise  of  extraordi- 

nary care  and  attention,  that  danger  would  result  from  using  a  coach,  in 
the  manner  and  under  the  circumstances  to  whi(;h  it  was  applied,  and 
this  danger  could  have  been  avoided,  he  will  be  liable^    Ibid.,  406 

5.  A  passenger  in  or  upon  a  stage  coach  may  leap  from  it,  to  extricate  him- 

self from  peril,  occasioned  by  the  fault  of  the  carrier,  if  he  does  so  with- 
out rashness.  Ibid.,  406 
G.  In  an  action  on  the  case  for  injuries  against  several,  as  stage  proprietors, 
the  plaintiff  need  not  prove  that  all  the  defendants  were  joint  owners 
of  the  stage  line.     Ibid.,  406 

7.  The  rules  applying  to  actions  ex  delicto  determine  the  rights  of  parties, 

where  the  gist  of  the  action  is  a  breach  of  duty,  not  depending  upon  a 
contract,  and  the  allegations  show  that  the  law  raises  the  duty  by  reason 
of  the  calling  of  the  defendant.     Ibid.,  406 

8.  Common  carriers  of  passengers  are  not  insurers  against  all  injury  or 

damage.  Nor  does  the  law  require  of  them  unreasonable  or  impracti- 
cable vigilance.     Ibid.,  '  406 

9.  A  passenger  in  a  railroad  car  need  only  show  that  he  has  received  an  in- 

jury, to  va?ikQ?i  prima  facie  case  against  the  carrier;  the  carrier  must 
rebut  the  presumption,  in  order  to  exonerate  himself.  Galena  and 
Chicago  Union  B.  E.  Co.  v.  Yarivood,  509 

10.  Negligence  is  a  question  of  fact,  which  the  jury  should  pass  upon. 
Ibid.,    ...  .  .  .  509 

11.  Persons  in  positions  of  great  peril  are  not  required  to  exercise  all  the 
presence  of  mind  and  care  of  a  prudent,  careful  man;  the  law  makes  al- 
lowances for  them  and  leaves  the  circumstances  of  their  conduct  to  the 
jury.    Ibid.,  509 

"  See  Railroads. 

CONSTRUCTION  OF  STATUTES. 

1.  The  act  repealing  the  Municipal  Court  of  the  city  of  Chicago  was  abso- 

lute and  unqualified.     NeivliirkY.  Chapron,  344 

2.  Courts  must  look  to  the  act  repealing,  rather  than  to  the  repealed  act, 

to  fix  upon  the  pow^ers  and  duties  which  remain  in  existence.    Ibid., 

344 

CONTESTED  ELECTION. 

1.  In  contested  elections,  the  intention  of  the  voters  in  casting  their  bal- 
lots should  control;  and  effect  must  be  given  to  that  intention.  Akin  v. 
Matieson,  167 

661 
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2  In  this  Shite,  "police  magistratos"  and  "police  justices"  are  equally 
witliiii  the  meaning  of  the  constitution,  and  the  intention  of  the  law, 
pa-<--ed  for  the  better  government  of  towns  and  cities,  approved  Febru- 
ary 2«th,  1854;  and  votes  given  for  persons  to  till  those  offices,  under 
either  designation,  should  be  counted  and  returned  in  favor  of  the  per- 
sons for  whom  they  may  have  been  cast.     Ibid..  1G7 

3.  The  right  of  a  party  to  exercise  an  office,  should  be  determined  by  quo 
warranto.     Ibid.  ■*•"• 

CONTRACT. 

1.  Mutual  demands  arising  out  of  the  same  subject  matter,  although  one 

urii^es  ex  con fractu  and  the  other  ea;  delicto,  capable  of  being  balanced 
against  each  other,  may  be  adjusted  in  one  action.     Bvigham  v.  Htr.o- 

!<■'/,  .  A'^ 

2.  Wliere  work  is  done  under  a  special  contract  fixing  the  price  to  be  iXiid, 

the  contract  will  control  the  price,  whether  it  be  reasonable  or  not. 
Tlie  contract  must  govern  where  it  can  be  made  to  apply.     Ibid.,  'SH 

3.  Each  L-ount  of  a  declaration  must  truly  set  out  the  contract  and  cuuie  of 

action,  and,  if  the  evidence  does  not  sustain  the  count,  the  aciion  fails; 
a  party  cannot,  in  any  subsequent  pleading,  change  the  contract  so  aa  to 
jjresent  a  new  or  different  cause  of  action.     Hife  v.  Wells,  88 

4.  Parties  may  make  valid  coiitracts,  though  not  in  writing,  to  pay  the  debt 

of,  or  for  "services  rendered  for,  another;  but  the  new  or  original  con- 
tract must  be  declared  on;  and  this  must  be  founded  upon  a  new  and 
original  consideration  moving  to  the  party  making  the  promise,  aad 
the  debt  of  the  original  debtor  must  not  be  the  consideration  for  thi» 
promise.     Ibid.,  88 

5.  The  statute  of  frauds  is  the  plain  law  of  the  land,  and  it  is  the  duty  of 

court.s  to  enforce  its  provisions.  This  statute  requires  the  promise  to  be 
in  writing,  and  the  common  law  makes  a  consideration  necessary  to  the 
legal  obligation  of  the  promise.     Ibid..  88 

6..\.  li.,  aland  officer,  employed  C.  D.  as  his  clerk,  who  was  to  receive  for 
his  services  one-half  of  the  saiary  and  compensation  allowed  to  A.  B. ; 
this  ciimpensation  was  increased  retrospectivelj^:  Held,  that  C.  D.  was 
entitled  to  one-half  of  the  increased  compensation.     Adair  v.  Maxwell . 

98 

7.  Where  an  agreement  was  made  between  A.  andB.,  that  the  latter  was  to 

haul  r.iilroad  ties,  with  two  teams,  for  six  months,  and  A.  refused  to  fur- 
nish ties  for  a  part  of  that  time,  so  that  B.  could  not  work  his  teams: 
Held,  that  B.  was  entitled  to  recover  damages,  and  that  a  receipt  at  the 
end  of  the  first  month,  in  full  of  all  demands  to  date,  did  not  preclude 
B  from  recovering  damages  for  the  residue  of  the  ti-me,  the  contract 
still  remaining  between  the  parties.     Lura.-^  v.  Driver,  109 

8.  A  contract  for  wood  "  now  delivered  and  being  hauled  and  piled,"  "to 

be  piled  eiglit  feet  high,  and  delivered  when  called  for,"  will  be  under- 
stood as  identifying  the  wood,  but  not  as  then  delivering  it,  so  as  to 
change  the  property  and  possession  without  some  further  act.  Illinois 
Central  li.  N.  Co.  v.  Ca.osell,  389 

9.  The  meaning  of  the  contract  must  be  gathered  from  itself;  and  is  not  to 

l>e  explained  by  parol.     Ibid.,  389 

10.  .Juries  find  the  fact  that  a  contract  was  made;  but  the  intent  and  obli- 
g-ations-  of  it  they  find  under  the  instructions  of  the  court;  and  any  mis-, 
take  in  such  instructions  is  error.     Ibid.,  389 

11.  Whore  a  contract  is  for  a  certain  quantity,  it  cannot  be  changed  by  any 
ulterior  understandings  of  one  of  the  parties.     Ibid.,  389 

V2.  The  authority  to  the  agent  to  sell  lands  need  not  be  in  writing  to  take 
it  out  of  the  statute  of  frauds;  and  the  agent  may  execute  a  contract  to 
bintl  his  i)rin(ipal,  if  his  authority  was  ample,  and  his  conduct  was  cor- 
net.    Jidui.yon  v.  Dodtje,  433 

'.:'.  The  power  to  convey  land  must  be  in  writing,  and  of  equal  dignity  with 
flic  act  to  be  executed.    Ibid.,  433 
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14.  Equity  will  decree  a  specific  performance  of  a  contract  for  the  sale  of 
land,  if  the  proof  supports  a  transaction  which  is  fair.     Ibid.,  483 

15.  Where  a  party  is  bound  by  contract  to  perform  certain  work,  it  is  jjre- 
sumed  that  if  any  part  of  it  is  to  be  omitted,  there  should  be  a  reason- 
able deduction  from  the  contract  price  for  the  work  omitted  unless 
a  different  intention  is  shown  by  the  evidence.     Holmes  v.  Stiimniel. 

455 

16.  The  main  inquiry,  under  the  statute  of  frauds,  where  one  person  is  called 
upon  to  pay  the  debt  of  another,  is,  whether  the  promise  is  an  original 
and  independent,  or,  whether  it  is  collateral  to,  and  dependent  upon, 
the  debt  or  liability  of  another.     Eddy  v.  Roherts,  505 

17.  If  the  liability  of  the  original  debtor  continues,  the  promise  of  anothrr 
to  pay  his  debt  should  be  in  writing.     Ibid.,  505 

18.  A  consideration  is  necessary  to  support  all  promises,  and,  without  it,  no 
action  can  be  maintained  upon  the  promise,  whether  it  is  in  writing  or 
not.     Ibid.,  _  _  _  ^505 

19.  Where  one  enters  into  a  simple  contract  with  another,  for  the  benefit  of 
a  t):ird  person,  such  third  person  may  mair  tain  an  action  for  the  breach, 
and  such  a  contract  is  not  within  the  statute  of  frauds.     Ibid.,  506 

20.  The  promise  of  a  person  to  delivei-  grain  on  a  certain  time  at  a  certain 
place,  to  be  paid  for  by  another  at  such  times  as  the  same  shall  be  de- 
livered, are  dependent  undertakings;  the  obligations  to  deliver  and  to 
pay  are  concurrent;  and  in  order  to  recover  for  non-delivery,  a  party 
must  aver  his  readiness  to  receive  and  pay  for  the  grain.  Hough  v. 
li'atvson,  588 

21 .  Slight  evidence  of  a  readiness  to  accept  and  pay,  might  be  held  sufficient. 
Ibid.,  _  _    588 

22.  If  the  legal  effect  of  a  contract  is  the  same  as  the  promise  alleged,  it  will 
not  be  a  material  variance.    Ibid.,  688 

COPARTNERS. 

1.  After  a  partnership  is  settled  and  a  balance  is  struck,  if  a surjDlus  remains 

with  one  copartner,  he  may  be  liable  to  the   other  in  an  action  for 
money  had  and  received.     Rid gicny  \.  Grant,  117 

2.  Until  this  is  done,  one  copartner  must  seek  his  remedy  against  the  other, 

by  action  of  account,  or  by  bill  in  chancery.     Ibid.,  117 

8.  The  aiiidavit  of  one  of  several  defendants,  denying  the  existence  of  a 
partnership,  or  the  execution  of  the  instrument  sued  on,  renders  it  nec- 
essary, as  to  him,  that  proof  of  partnership,  or  of  the  hand  writing, 
should  be  made.  Co-defendants  are  not  entitled  to  any  direct  benefit 
from  such  affidavit.     Davis  v.  Scarritt,  202 

4.  One  partner  has  not  the  power  to  convev  the  realty  of  the  firm  by  deed 

or  assignment,  nor  make  contracts  about  it  specifically  enforcible  against 
the  others.     Rvffner  v.  McConnel,  212 

5.  Lands  belonging  to  a  partnership  are  liable  for  payment  of  its  debts,  and 

go  into  joint  account  on  settlement  of  profit  and  loss;  but  they  must  be 
conveyed  in  the  mode  recognized  for  the  transfer  of  real  estate.    Ibid., 

212 

6.  Where  two  are  sued  as  copartners,  and  the  general  issue  is  filed,  not 

sworn  to,  it  is  not  error  to  exclude  evidence  tending  to  prove  they  were 
not  partners.     Ha])woodY.  Harmon,  477 

7.  Separate  signatures  to  a  submission  to  arbitration  does  not  change  the 

relation  of  copartners.     Ibid.,  _  477 

8.  Whether  an  award  is  made  within  a  reasonable  time,  within  the  inten- 

tion of  the  parties,  is  a  question  for  the  jury.     Ibid.,  477 

9.  Notice  to  one  of  several  copartners,  where  they  have  signed  a  submis- 

sion separately,  is  sufficient.     Ibid.,  477 

10.  Where  it  is  agreed  between  A.  and  B.  that  B.  shall  enter  into  business 
with  A. ,  ;ind  receive  a  specified  sum  per  annum  as  his  share  of  the 
profits,  upon  condition  that  B.  shall  devote  his  whole  time  to  the  busi- 
ness, they  are  to  the  world  copartners;  and  the  sureties  to  a  bond,  con- 
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ditioned  for  the  faithful  conduct  of  a  servant,  who  was  emploj-ecT  by  A. 
before  his  association  with  B.,  were  heltl  to  be  released  as  against  A. 
and  B.,  who  continied  the  servant  in  their  joint  service,  such  servant 
having  become  delinquent  while  in  such  joint  service.  Barnett  v. 
Smith,  5G5 

CORPORATIONS. 

1.  Corpnn\tions  are  presumed  to  have  acrents  and  servants  acting  for  them 

in  the  usual  ourse  of  dealing  within  their  powers;  and  their  acts 
should  bind  their  principals.     Ii'i/aiiv.  Duiihtp,  40 

2.  The  manufacture  of  lumber,  flour  and  meal  is  within  the  meaning  of  the 

act  of  184y,  authorizing  "  the  formation  of  corporations  for  manu- 
facturing, agi-icidtural,  mining,  or  mechanical  purposes."  Cross  v. 
PiiichiKt/iill''  MiJI  Co..  54 

3.  A  certiKcate  of  the  Secretary  of  State  to  the  effect  that  a  duplicote  of  the 

certificiite  of  organiziition  of  a  company  under  the  above  act,  liad  not 
been  filed  in  his  office,  is  not  evidence.  Nor  does  it  seem  tiiiit  the  omis- 
sion to  file  such  certificate  would  defeat  the  organization.     Ibid.,        54 

4.  Payment  of  subscriptions  to  stock  made  before  the  organization  of  a  com- 

pany under  the  above  act  of  1849,  will  be  enforced,  if  the  organization 
IS  afterward  perfected.     Ibid.,  54 

5.  When'  stock  owned  by  the  State,  in  a  railroad  corporation,   was  legally 

sold  and  a  certificate  thereof  given,  assigned  by  the  Governor,  by  in- 
doi-sement  thereon,  tlie  purcliaser  and  assignee  of  such  stock  had  a  T\<Ait 
to  vote  thereon  for  the  election  of  Directors,  unless  some  statute  of  the 
State  or  by-laws  of  the  comjiany  prescribed  some  other  mode  of  con- 
veyance or  additional  formality.     People  e..r  rel.  v.  Derin,  81 

6.  An  action  for  damages  resulting  from  negligence  will  lie  against  a  mu- 

nicipal corporation,  if  the  duty  to  make  repairs  is  fully  declared,  and 
adequate  means  are  put  within  the  power  of  the  cori3oration  to  perform 
the  duty.     Broicuivg  v.  CHy  of  Spyivgjield,  14i{ 

7.  Where  an  instrument  made  by  a  corporation  is  duly  executed  by  one  hav- 

ing authority,  the  seal  affixed  will  be  presumed  to  be  the  pro^jer  seal, 
unless  the  contrary  is  shown.     Phillips  \.  Coffee,  154 

8.  Where  a  corporation  is  authorized  to  execute  a  mortgage,  and  the  ex- 

igency of  its  affairs  and  its  interests  demanded  that  one  should  be  made, 
of  which  it  should  be  the  proper  judge,  it  will  be  sustained.  Reed  v. 
Bi-adhy,  321 

9.  The  seal   of  a  corporation  is  2)rima  facie  evidence  of  the  assent  of  the 

company.    Ibid.,  321 

10.  A  mortgagee  of  a  telegraph  company  who  has  advanced  money  in  good 
faith,  to  orgiinize  and  maintain  its  business,  having  taken  the  manage- 
ment of  its  affairs  upon  himself,  to  secure  the  repayment  of  iiis  luan, 
can  maintain  replevin  for  tht-  mortgnged  property;  although  a  circular 
may  have  been  issued  in  the  name  of  the  company,  soliciting  business, 
he  could  only  use  th(!  franchise  in  the  name  of  the  corporation,  and  such 
circular  would  not  conclude  his  rights.     Ihid.,  321 

11.  A  siibscription  to  stock  may  be  collected,  although  amendatory  acts 
hav«,'  been  subsequently  passed,  affecting  the  original  charter  loy  extend- 
ing its  powers.     Peoria  and  OqiuHrh-a  R.  R.  Co.  v.  ElfiiKf,  429 

12.  Ilt-niedy  by  action  t^)  rocover  subscriptions  is  not  impaired"  by  the  fact 
that  the  company  hsw  the  power  to  declare  a  forfeiture  of  stock.  Ihid., 

429 
See  Railijoads. 

COSTS. 

1.  In  a  p,nso  for  divorce,  where  a  bill  is  dismissed,  it  is  erroneous  to  enter 

aju<lgnient  against  the  wife  for  costs.      Thatrlwr  \.  Thotcher,  66 

2.  Costs  must  dei.end  not  upon  the  merits  of  the  case  as  it  was  presented, 
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but  as  it  appeared  at  the  final  hearing.     Turley  v.  County  of  Logan, 

3.  If  bail,  by  means  of  a  capias  on  the  indictment  found,  can  produce  the 
principal,  so  as  to  procure  their  own  discharofe  from  srAre  facias,  by  a 
surrender  of  the  principal,  the  costs  under  the  capias  are  not  properly 
chargeable  as  costs  under  the  proceedings  by  scire  facias.  People  v. 
Phelps,  200 

COUNTY  COURTS. 

1.  The  judgments  of  county  courts  are  final  and  conclusive,  as  to  all  matters 

within  their  jurisdiction.  And  these  courts  have  all  the  judici;d  powers 
formerly  vested  in  the  probate  courts,  or  probate  justices  of  the  peace. 
Hanna  v.  Yocum,  387 

2.  The  act  in  relation  to  changes  of  venue,  applies  to  parties  and  causes  in 

the  Lake  County  Court.     Searls  v.  Munson,       _  558 

3.  An  application  for  a  continuance   of  a  cause  in  that  court,  should  be 
•granted,  as  it  would  be  in  the  Circuit  Court.     Ibid.,  656 

CRIMINAL  LAW, 

1.  An  indictment  which  declares  the  offence  to  be,  the  selling  "  of  one  gill 

of  spirituous  liquors,"  being,  (Srcless  than  One  quart,  is  sufficiently  cer- 
tain under  the  license  laws  of  this  State.     Zarresseller  v.  People,     101 

2.  An  indictment  for    a  violation  of  the  license  laws,  which  concludes 

"  against  the  peace  and  dignity  of  the  people  of  the  State  of  Illinois." 
is  within  the  meaning  of  the  constitution.     Ibid.,  101 

3.  In  cases  of  misdemeanor,  if  the  defendant  waives  a  jury  and  puts    hmi- 

self  upon  the  court  for  trial,  he  cannot  assign  for  error  that  the  court 
tried  the  issue.     Ibid.,  _  101 

4.  When  statutes  create  offences,  indictments  should  contain  proper  and 

sufficient  averments  to  show  a  violation  of  the  law,  and  to  enable  the 
accused  to  meet  the  charge;  beyond  this,  particularity  of  specification, 
may  furnish  a  means  of  evading  the  law",  rather  than  defending  against 
an  accusation.     Cannady  y.  People,  158 

5.  In  an  indictment  for  selling  whisky  in  a  less  quantity  than  one   gallon, 

the  name  of  the  purchaser,  or  an  averment  that  he  was  unknown,  is  not 
necessary.     Ibid.,  _  _  .   158 

6.  The  general  averment  of  an  illegal  sale  is  sufficient;  the  kind   of  liquor 

sold  need  not  be  specified.     Ibid.,  158 

7.  The  lien,  created  by  the  criminal  code,  upon  the  real   and  personal  prop- 

erty of  convicts,  takes  effect  from  and  during  the  entire  day  on  which 
the  arrest  is  made  or  the  indictment  found.     Hitclicock  v.  Honey,     231 

8.  A  change  of  venue  will  not  affect  any  change  in  the   operation  of  this 

lien;  which  is  not  limited  to  the  county  in  which  the  judgment  is  ren- 
dered.    Ibid.,  _  .  231 

9.  A  strano'cr  to  the  record  and  proceedings  in  such  a  case  cannot  interfere, 

by  motion,  to  qnash  a  levy,  sale  and  execution,  had  at  the  instance  of 
the  people.    Ibid.,  231 

10.  If  the  owner  of  goods,  alleged  to  have  been  stolen,  voluntarily  parts 
with  the  possession  and  title,  then  neither  the  taking  or  conversion  is 
felonious.  But  if  he  parts  with  the  possession,  expecting  that  the  iden- 
tical thing  will  be  returned,  or  that  it  shall  be  disposed  of  on  his  account 
or  in  a  particular  way,  then  the  thing  may  be  feloniously  converted, 
and  the  bailee  be  guilty  of  a  larceny.     Welch  v.  Peop)le,  _     339 

11.  The  question  in  such  case  is,  did  the  owner  vohinfarily  part  with  the 
legal  title  to  the  thing,  and  did  it  become  vested  in  the  accused. 
Ibid.,  ....  339 

12.  After  the  case  has  been  declared  closed  by  both  parties,  it  is  discretionary 
with  the  court,  and  not  assignable  for  error,  Avhether  the  case  shall  be 
again  opened,  and  further  evidence  offered  to  the  jury.     Ibid.,  339 

13.  To  constitute  the  offence  of  resisting  an  officer,  he  must  be  authorized 
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to  executi^  the  process,  which  must  be  a  legal  one,  and  it  must  be  so  al- 
logi^d  anil  proved.     Bowers  v.  Peo2>h,  •  373 

14.  The  averment  that  the  officer  was  in  the  due  execution  of  his  duty,  as 
con«taWe.  attempting  to  serve  a  legal  process,  will  sufficiently  decl-aro 
the  validity  of  the  process  and  the  official  authority  to  serve  it. 
Ibid.,  .  373 

15.  A  sentence  to  imprisonment  in  the  Bridewell  of  the  city  of  Chicago  is 
legal.     Jbid.,  373 

16.  An  indictment  for  incest  which  charges  that  the  acts  were  upon  the  per- 

son of  A.  B.,  the  said  A.  B.  then  and  there  being  the  daughter  of  hiiii, 
the  said  C.  D..  sufficiently  avers  the  relationship  between  the  parties. 
liirflenw  People,  42J 

17.  The  admission  of  the  father,  that  the  person  with  whom  he  had  sexual 
intercourse,  was  his  daughter  by  a  former  wife,  wiis  competent  evi- 
dence.    Ibid.,  42S 

18.  It  is  not  proper  to  permit  proof  of  what  a  living  but  absent  witness  tes- 
tified to  on  a  former  trial  of  the  same  cause.     Ibid.,  42t5 

19.  The  confession  of  a  party  accused  of  crime,  which  is  uncorroborated  by 
any  circumstance  inspiring  belief  in  its  truth,  arising  out  of  the  con- 
duct of  thi^  accused,  or  otherwise,  is  insufficient  to  convict.     Ibid.,   426 

20.  If  a  sheriff  takes  bail  in  a  lai-ger  sum  than  is  directed  by  the  court,  the 
recogniziince  is  a  nullity.     Waiigh  v.  Peoi)le,  6G1 

See  Indictment,  Highways. 

DAMAGES. 

1.  Where  an  agreement  was  made  between  A.  and  B.,  that  the  latter  was  to 

haul  railroad  ties,  witli  two  teams,  for  six  months,  and  A.  refused  to 
furnish  ties  for  a  part  of  that  time,  so  that  B.  could  not  work  his 
teams:  //p/rf.  that  B.  was  entitled  to  recover  damages,  and  that  a  re- 
ceipt at  the  end  of  the  first  month,  in  lull  of  all  denrands  to  date,  did  not 
preclude  B.  from  recovering  damages  for  the  residue  of  the  time,  the 
contract  still  remaining  between  the  parties.     Lucas  v.  Driver,         109 

2.  An  action  for  damages  resulting  from  negligence  will  lie  against  a  mu- 

nicipal corporation,  if  the  duty  to  make  repairs  is  fully  declared,  and 
aderjuate  means  are  put  within  the  power  of  the  corporation  to  perfonn 
thi^  duty.     Brou-niiigv.  City  of  Sjn-iiififudd,  143 

3.  A  «tage  proprietor  will  be  lialile  for  injuries  to  a  passenger,  although  it 

sliould  appear  that  the  injuries  resulted  from  the  breaking  of  an  axle, 
from  the  effect  of  frost.     Frink  v.  Potter,  406 

4.  Csirriers  of  pa-«sengers  are  held  to  strict  care  and  vigilance,  and  ar^  liable  tor 

the  conseouences  of  slight  neg'ector  want  of  care.  The  law  imposes  upon 
tht-ni  the  duty  of  carrying  ])asseng(>rs  safely,  so  far  as  by  human  agencv,  in 
yif'w  of  the  particular  mode  adopted,  and  all  attending  circumstances, 
is  re;u«onalily  practicable.     Ibid.,  406 

5.  If  the  caiTier  knew,  or  might   have  known   by  the  exercise  of  extraordi- 

nary ttire  and  attention  tiiat  danger  would  result  from  using  a  coach,  in 
the  manner  and  under  the  circumstances  to  which  it  was  applied,  and 
this  danger  could  have  been  avoided,  he  will  be  liable.     Ibid.,  406 

6.  A  iKissongcr  in  or  upon  a  stage  coach  may  leap  from  it,   to  extricate  him- 

s.'if  from  perd.  occiusioned  by  the  fault  of  the  carrier,  if  hadoes  so  without 
r.i.'^hnt'ss.     Ibid.,  406 

7.  In  an  act 'on  on  the  ca«e  for  injuries  against  several,  as  stage  proprietors, 

the  pia  ntiff  need  not  prove  that  all  the  defendants  were  joint  owners 
of  tlK-  -fage  line.     Ibid.,  406 

8.  The  rules  applying  to  actions  f.T  rff/?V/o  determine  the  rights  of  parties. 

where  the  gist  of  the  action  is  a  breach  of  duty,  not  depending  upon  a 
contract,  and  the  all.gations  show  that  the  law  raises  the  duty  by  rea- 
son of  the  calling  of  the  defendant.     Ibid.,  406 

9.  Common  rarriers  of  pa.'v'^engers  are  not  insurers  against  all  injury  or  dam- 

«(f.'.  Nor  dors  tlie  law  require  of  tUem  unreasonable  or  impracticable 
vigilance.     IbnL,  406 

COO 


INDEX.  64:1 

10.  The  law  makes  a  distinction  in  the  liability  of  railroad  carriers,  be- 
tween injuries  to  persons  and  property  transported,  and  injuries  to 
persons  and  property  coming  upon  a  railroad  track  without  the  inter- 
vention of  the  company.  Central  Military  Tract  R.  li.  Co.  v.  liocka- 
fellotr,  541 

11.  Railroads  are'  not  common  highways  in  the  sense  of  public  wagon 
roads.     Ihid.,  541 

12.  In  passi)ig  public  highways  and  streams,  where  others  have  common 
rights,  railway  companies  must  exercise  the  same  care,  and  their  lia- 
bility will  correspond  with  that  of  all  others  passing  and  doing  business 
on  them.     Ibid.,  541 

13.  In  an  action  against  a  railway  company  for  killing  an  animal,  it  is 
erroneous  to  charge  the  jury,  that  if  the  animal  was  running  at  large, 
and  went  upon  the  road  where  the  same  was  unfenced,  that  it  was  law- 
fully there,  and  if  killed  by  any  want  of  ordinary  care  and  diligence,  then 
the  railroad  company  is  liable  for  the  destruction;  or  that  if  said  animal 
was  killed,  because  the  engineer  in  charge  of  the  train  was  not  keeping 
a  proper  look  out  in  advance  of  the  engine,  without  regard  to  his  other 
duties,  then  it  was  such  negligence  as  would  make  the  company  liable. 
Ibid.,  •     _  _  ^  541 

14.  A  railroad  company  has  a  right  to  run  its  cars  upon  its  track,  without 
obstruction,  and  an  animal  has  no  right  upon  the  track  without  con- 
sent of  the  company;  and  if  suflFered  to  stay  there,  it  is  at  the  risk  of  the 
owner  of  the  animal.    Central  Military  Tract  R.  R.  Co.v.  RockafeUoir, 

541 

15.  An  allegation  of  negligence  in  the  manageiuent  of  the  train,  is  not  sup- 
ported by  proof  that  too  heavy  a  train  was  fastened  to  the  locomotive. 
Ibid.,  641 

See  Railkoad. 

DECEIT. 

1.  Where  a  judgment  debtor  agrees  to  give  notes  and  mortgages  to  secure  his 
creditors,  representing  liis  title  to  the  property  to  be  mortgaged,  as  be- 
iilg  clear  and  indisputable,  and  they  receive  the  mortgages,  relying  up- 
on his  statement,  but  ascertaining  subsequently  that  they  have  been  de- 
ceived, they  may  refuse  to  acquiesce  in  such  arrangement,  and  issue 
execution  on  their  judgments,  and  he  cannot  restrain  them.  Jones  v. 
Smith,  263 

DEDICATION. 

1.  Wliere  a  public  road  has  been  used  for  twenty  years,  the  owner  of  the 

land  over  which  it  passes  acquiescing  therein,  the  law  presumes  a  dedica- 
tion.    Green  v.  Oakes,  249 

2.  A  highway  may  be  established  and  proved  by  prescription,  by  dedication, 

ancl  by  laying  out  the  same  as  directed  by  statute.  Alro)dv.  Ashley,  363 

3.  The  public  is  an  ever  existing  body,  capable  of  taking  as  grantee  for  public 

uses;  and  its  interests  are  a  sufficient  con'^ideration  to  support  the  grant, 
which  may  be  manifested  by  express  or  implied  consent,  from  acqui- 
escence in  the  user;  and  the  user  does  not  depend  upon  any  fixed  period 
of  time.     Ibid.,        _  363 

4.  The  dedication  is  a  mixed  question  of  law  and  fact,  as  also  the  quantity  of 

land  included  by  it,  to  be  submitted  to  the  jury.     Ibid.,  363 

5.  The  actual  use  and  repairing  of  a  highway  by  the  public,  is  evidence  of  its 

acceptance  for  such  purpose.    Ibid. ,  363 

6.  A  party  will  be  estopped  from  denying  a  dedication,  by  the  acquiescence 

in  it  of  his  grantors.     Ibid.,  363 

7.  The  jury  may  infer  and  find  the  width  of  a  road,  or  a  dedication  of  so 

much  of  it  as  was  actually  used.     Ibid.,  363 

8.  On  the  trial  of  an  indictment  for  obstructing  a  highway,  the  existence  of 

the  highway  may  be  proved  by  prescription  from  user.    And  unless  it  is 
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assumed  by  the  pleadings,  documentary  proof  of  the  location  of  the 
highway  is  not  indispensable.     Diinon  y.  People,  416 

9.  A  highway  may  be  leg-ally  laid  out  and  established  by  public  use,  and 
recognition  of  it  by  the  proper  authorities,  and  by  acquiescence;  and 
this,  without  regard  to  governmentiil  or  individual  ownership  of  the  land 
across  which  the  road  runs.     Ibid.,  416 

See  Highways  and  Streets. 

DEEDS. 

1.  A  purchaser  at  sheriff's  sale,  who  is  not  a  party  to  the  proceedings,  hav- 

ing a  good  deed,  will  not  be  defeated  in  his  title  by  any  defect  or  irrea;u- 
larity;  he  relies  upon  the  judgment,  levy  and  deed;  all  other  q'jestiorj? 
are  between  the  parties  to  the  judgment  and  officer.   Phillips  v.  Cqil'ee, 

ih\ 

2.  Such  a  purchaser  has  nothing  to  do  with  the  return  of  the  oflicer  to  the 

execution.     Ibid.  154 

3.  A  misrecital  of  the  judgment  in  the  deed  will  not  destroy  the  title.  Ihid. , 

\M 

4.  A  stranger  to  the  proceedings  cannot  collaterally  question  the  reguliu-ity 

of  them.    Ibid.,  154 

DEFAULT. 

1.  A  default  should  not  be  taken  upon  publication,  without  a  return  of  sum- 

nmns  "  not  found."     Cost  y.  Pose,  276 

2.  Motions  to  set  ;u«ide  default.s  are  addressed  to  the  sound  discretion  of  the 

court,  and  that  discretion  will  not  be  interfered  with,  unless  it  is  greatly 
abused.     Greenleof  v.  lioe,  474 

See  Practice. 

DEMURRER. 

1.  A  demurrer  to  a  good  plea  in  bar  will  estop  a  plaintiff  from  raising  the 

Siime  issue  in  another  suit.     VanlaiidiiigJiani  v.  Pi/a»,    .  25 

2.  A  judgment  upon  a  demurrer,  for  defect  in  the  pleadings,  will  not  bar 

another  action  for  the  same  cause.     Ibid.,  25 

See  Pleading. 

DESCENT. 

1.  The  heir  is  owner  of  the  lands  of  an  intestate  and  the  rents  and  profits 

d.Tivi-d  therf'froni,  until  divested  by  an  order  of  sale  or  decree  for  the 
purpose  of  paying  debt-s.     ISviifh  v.  McConnel,  135 

2.  An  administrator  takes  no  estate,  right,  title  or  interest  in  realty.    He 

tiiki's  only  a  jiower.     Ibid.,  I35 

3.  Posthumoiis  children  tiike  by  descent  with  tlie  antecedent  children,  or  with 

other  heirs.    Ibid..  235 

See  Heirs. 

DILIGENCE. 

1.  Whore  one  nf  three  defendants  asked  to  have  a  judgment  set  aside,  upon 

the  ground  that  his  co-defendants,  who  assented  to  a  trial,  were  sureties 
for  him  on  tlie  note  sued  on,  and  did  not  know  his  defence,  and  that  he 
had  boon  too  sick  to  attend  court  and  make  his  defence,  which  was  de- 
nied, it  IS  held  by  this  court_ that  proper  diligence  was  not  shown,  and 
that  the  applicuUon  to  the  Circuit  was  properly  overruled.  Stetham  v. 
t^houilz,  QQ 

2.  Tho  attondanre  of  a  witness,  npon  the  request  of  a  party,  is  evidence  of 

diligence  on  his  i«irt.     Searlsy.  Mun.ton,  558 

See  Practice,  Witness. 
oca 
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DIVORCE. 

1.  On  applieation  for  a  divorce,  if  the  jury  find  the  alleg'ations  of  the  bill 

true,  except  that  the  plaintiff  had  been  a  dutiful  wife,  it  entitles  her 
j)rima  facie  to  a,  d'icvee.     Thatcher  v.  Thatcher,  .  66 

2.  In  such  a  case,  if  the  court  thinks  the  finding-  wrong-,  it  should  set  aside 

the  verdict  a,nd  order  a  new  trial,  or,  perhai^s,  reform  the  verdict  and 
enter  a  decree  contrary  to  it.     Ibid.,  66 

3.  The  verdict  of  a  jury  in  such  a  case,  where  the  evidence  is  not  preserved 

in  the  record,  shows  that  the  proof  sustained  the  allegations  in  the  bill, 
and  the  court  must  so  consider.    Ibid.,  66 

4.  In  a  case  for  a  divorce,  where  a  bill  is  dismissed,  it  is  erroneous  to  enter 

a  judgment  against  the  wife  for  costs.     Ibid.,  66 

5.  In  contemplation  of  law  the  residence  of  the  wife  follows  that  of  the  hus- 

b?.nd.     Ashbavghr.  Ashbangh,  476 

6.  Desertion  for  the  period  of  two  years,  by  the  husband,  residing  in  this 

State,  although  commenced  in  a  foreign  jurisdiction,  will  enable  a  wife 
to  obtain  a  divorce.     Ashbaitgh  v.  Ashbaugh,  476 

DOWER 

1.  A  petition  for  the  assignment  of  dower  is  a  chancery  proceeding,  and 
the  record  should  show  the  evidence  upon  which  the  decree  was  found- 
ed; and,  where  the  answer  to  the  petition  admits  the  right,  and  no 
evidence  is  furnished  of  the  release  of  it,  this  court  will  presume  that  a 
decree  which  does  not  assign  dower,  is  erroneous.     Osborne  v.  Horiiie, 

92 

DYING  DECLARATION'S. 

1.  Dying  declarations  are  such  as  are  made,  relating  to  the  facts  of  an  in- 

jury of  which  the  party  afterwards  dies,  under  the  fixed  belief  and 
moral  conviction  that  immediate  death  is  inevitable,  without  opportunity 
for  repentance  and  without  hope  of  escaping  the  impending  danger. 
Starkey  v.  People,  17 

2.  The  court  should  determine  upon  the  admissibility  of  such  declarations, 

upon  hearing  proof  of  the  condition  of  mind  of  the  deceased  at  the 
time  they  were  made.  Which  proofs,  it  is  advised,  should  not  be  taken 
in  the  hearing  of  the  jury  impaneled  to  try  the  accused.     Ibid.,        J 7 

3.  The  substance  of  dying  declarations  may  be  given  in  evidence  to  the 

jury,  and,  if  necessary,  through  interpreters.     Ibid.,  17 

4.  If  dying  declarations  are  permitted  to  go  to  the  jury,  then,  also,  may 

they  hear  the  whole  evidence  as  to  the  condition  of  mind  of  the  de- 
ceased, and  other  circumstances  at  the  time  they  were  made,  and  pass 
upon  their  credibility  and  weight.     Ibid.,  17 

EJECTMENT. 

1.  In  ejectment  a  defendant  who  holds  under  the  same  grantor  with  the 

plaintiff,  can  not  deny  title  in  him,  or  set  up  an  adverse  title  in  him- 
self or  an-other.     McClure  v.  Engelhardt,  47 

2.  A  husband  made  certain  bequests  to  his  wife;  among  o( hers,  certain 

lands,  "to  dispose  of  at  her  death  to  any  person  she  may  think  best  to 
live  with  her  and  take  care  of  her;"  she  conveyed  these  lands  and  it 
was  held  that  the  grantee  in  an  action  of  ejectment  might  offer  his  deed 
in  support  of  his  title ;  and  that  evidence  of  a  tenancy  of  defendant 
under  his  grantor,  with  a  view  of  estopping  him  from  denying  title  in 
plaintiff,  is  proper.     Christie  v.  Pnlliam,  59 

3.  The  power  conferred  on  the  wife  by  the  will  may  be  executed  by  deed  or 

will,  or  other  sinaple  writing,  if  sufficient  to  convey  the  subject  matter 
of  it;  the  intention  of  the  devisor,  by  the  power  conferred  on  the  wife, 
is  too  plain  to  admit  of  restriction.     Ibid.,  59 

4.  If,  at  the  time  a  conveyance  is  made,  the  premises!  conveyed  are  actually 
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in  the  possession  of  a  third  party,  churning  under  a  paramount  title,  it 
amounts  to  an  eviction  eo  iiusfanfi.     Moore  v.  Vail,  18o 

5.  Upon  thecoumion  covenant  that  the  vender,  his  heirs,  ^--c.,  "  will  warrant 

and  forever  defend  the  title  to  said  lots  to,"  &c.,  there  must  not  only 
he  s\  want  of  title  in  the  vender,  but  there  must  be  an  ouster  under  par- 
amount title  before  action  will  lie.     I  hid..  185 

6.  Such   ouster  may  be  established  by  showing  that  there    was,    at  the 

time  the  covenant  was  made,  a  person  in  possession,  holding  under  p.  - 
paramount  title.     A  party  is  not  required  to  take  actual  possession  of 
premises,  but  may  even  yield  his  possession,  where  another  claims  the 
premises  under  suVh  a  title,  if  presented  and  insisted  upon.     I  hid.,  185 

7.  A  covenantee,  if  he  relinquishes  possession,  must  take  the  burden  of  siiow- 

ing  the  necessity  for  doing  so.     Ibid.,        _  IS.) 

8.  Where  lands  are' unoccupied,   as  niay  be  in  this  State,  the  legal  title 

draws  after  it  constructive  possession,  which  will  continue  until  actual 
eviction :  and  when  possession  is  actually  taken  by  one  having  par.i- 
mount  title  an  action  arises  under  the  covenant,  and  the  limitation  coin- 
mences  to  run  from  that  time.     Ihid..  _     185 

9.  To  recover  in  ejectment,  the  claimant  must  have  such  an  estate  in  the 

land  a.s  entitles  him  to  the  present  possession;  and  where  there  is  an 
outstanding  life  estate  in  the  land  claimed,  or  where  a  valid  sale  of  it 
ha.s  Ijeen  made  to  pay  the  debts  of  the  ancestor,  the  heirs  cannot  main- 
tain such  action.     Bottcrton  v.  Yoakum,  288 

10.  A  second  new  trial  in  ejectment  will  not  be  granted  because  the  defend- 
ant alleges  he  can  make  further  proof,  which  proof  was  accessible  to 
him  on  the  other  trial,  and  is  merely  cumulative,  when  he  does  not 
show  any  satisfactory  reason  for  not  having  produced  it.  Lafflin  v. 
Ilerriiifftoii,  399 

11.  The  judgmont  of  the  court  below  in  refusing  such  new  trial,  unless  it 
is  clearly  shown  that  error  was  committed,  will  not  be  disturbed.  Ibid., 

399 

ELECTION. 

1.  In  contested  elections  the  intention  of  the  voters  in  casting  their  ballots 

slionid  control,  and  effect  must  be  given  to  that  intention,  yikix  v. 
Maffe.oo)>,  167 

2.  In  this  State  "police  magistrates"   and  "police  justices"  are  equally 

within  the  meaning  of  the  constitution,  and  the  intention  of  the  law, 
passed  for  the  better  government  of  towns  and  cities,  approved  Febru- 
ary 2Sth,  1854,  and  votes  given  tor  persons  to  iill  those  offices,  imder 
either  designation,  should  be  counted  and  returned  in  favor  of  the  per- 
sons for  whom  they  may  have  been  cast.     Ihid.,  167 

See  Contested  Election. 
ERROR. 

1.  \\niore  the  record  does  not  show  an  exception  taken  to  the  decision  of 

tlic  Circuit  Court  in  overruling  a  motion  for  a  new  trial,  the  decision 
can  not  be  assigned  for  error.     Siiiifh  v.  Cahill,  67 

2.  In  a  Gtse  of  misdemeanor  if  a  jury  is  waived  it  cannot  be  assigned  for 

error.     Zrirrrssdhr  v.  People,  101 

3.  Exceptions  to  the  refusal  of  the  court  to  give  instructions,  nmst  be  taken 

lit  tlio  trial,  and  this  nmst  he  shown  by  the  record  or  this  court  will  not 
examine  them.     Jrni.ifronff  v.  Mock,  166 

4.  Thf  Siii)r('me  Court  will  not  reverse  a  judgment  as  being  ag-ainst  evi- 

dence unltw  the  tindiiig  of  tlie  jury  is  clearly  so.     Booth  v.  Rives,     175 

5.  If  a  court  has  jurisdiction  of  the  sut)ject  matter,  however  erroneous  a  de- 

cree or  judgment  may  Iw,  it  can  only  be  avoided  by  a  direct  proceeding 
for  that  purpose,  and  cannot  be  attacked  for  error  in  another  and  inde- 
pendent proceeding.      \l"riiier  v.  Ilcinfz,  259 

6.  It  is  erroneous  to  exclude  from  the  jury  e-'idence  which  tends  to  show 
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that  a  plaintiff,  by  whatever  name  he  sues,  is  not  the  person  holdinor 
the  legal  interest  m  the  notes  sued  on.     Simons  v.  Waferniaii,         371 

7.  To  proceed  to  trial  on  other  issues,  without  noticing  a  plea  of  payment, 

is  error.     Sannais  v.  Clark,  398 

8.  A  default  cannot  be  taken  while  there  is  a  pba  or  demurrer  unanswered. 

Ibid.,  398 

See  Writ  of  Error. 

EVICTION". 

1.  If,  at  the  time  a  conveyance  is  made,  the  premises  conveyed  are  actually 

in  the  possession  of  a  third  party,  claiming  under  a  paramount  title,  it 
amounts  to  an  eviction  eo  instanfi.     Moore  v.  Vail,  _        185 

2.  Upon  the  common  covejiant  that  the  vender,  his  heirs,  Arc,  "will  war- 

rant and  forever  defend  the  title  to  said  lots  to,"  &c.,  there  must  not 
only  be  a  want  of  title  in  the  vender,  but  there  must  be  an  ouster  under 
paramount  title,  before  action  will  lie.     Ibid.,  185 

3.  Such  ouster  may  be  established  by  showing  that  there  was,  at  the  time 

the  covenant  was  made,  a  person  in  possession,  holding  xmder  a  para- 
mount title.  A  party  is  not  required  to  take  actual  possession  of  premi- 
ses; but  may  even  yield  his  possession,  where  another  claims  the  premi- 
ses under  such  a  title,  if  presented  and  insisted  upon.     Moore  v.   Vail, 

185 

4.  A  covenantee,  if  he  relinquishes  possession,  must  take  the    burden  of 

showing  the  necessity  for  doing  so.     Ibid.,  185 

5.  Where  lands  are  unoccupied,  as  may  be  in  this  State,  the  legal  title  draws 

after  it  constructive  possession,  which  will  continue  until  actual  evic- 
tion; and  when  possession  is  actually  taken  by  one  having  paramount 
title,  an  action  arises  under  the  covenant,  and  the  limitation  com- 
mences to  run  from  that  time.     Ibid.,  185 

EVIDEN"CE. 

1.  Dying  declarations  are  such  as  are  made,  relating  to  the  facts  of  an  in- 

jury of  which  the  party  afterward  dies,  under  the  fixed  belief  and  moral 
conviction  that  immediate  death  is  inevitable,  without  opportunity  for 
repentance  and  without  hope  of  escaping  the  impending  danger. 
Starkey  v.  People,  17 

2.  The  court  should  determine  upon  the  admissibility  of  such  declarations, 

upon  hearing  proof  of  the  condition  of  mind  of  the  deceased  at  the  time 
they  were  made.  Which  proofs,  it  is  advised,  should  not  be  taken  in 
the  hearing  of  the  jury  impaneled  to  try  the  accused.     Ibid.,  17 

3.  The  substance  of  dying  declarations  may  be  given  in  evidence  to  the 

jury;  and,  if  necessary,  through  interpreters.     Ibid.,  17 

4.  If  dying  declarations  are  permitted  to  go  to  the  jury,  then  also  may  they 

hear  the  whole  evidence  as  to  the  condition  of  mind  of  the  deceased  and 
other  circumstances  at  tiae  time  they  were  made,  and  pass  upon  their 
credibility  and  weight.     Ibid.,  17 

5.  A  certificate  of  the  Secretary  of  State  to  the  effect  that  a  duplicate  of  the 

certificate  of  organization  of  a  company  under  the  above  act,  had  not 
been  filed  in  his  office,  is  not  evidence.  Nor  does  it  seem  that  the 
omission  to  file  such  certificate  would  defeat  the  organization.  Cross  v. 
Pinchneyrille  Mill  Co..  _       _  54 

6.  A  husband  made  certain  bequests  to  his  wife,  among  others  certain  lands 

"  to  dispose  of  at  her  death  to  any  person  she  may  think  best  to  live 
with  her  and  take  care  of  her;  "  she  conveyed  these  lands,  and  it  was 
held  that  the  grantee  in  an  action  of  ejectment  might  offer  his  deed  in 
support  of  his  title;  and  that  evidence  of  a  tenancy  of  defendant  under 
his  grantor,  with  a  view  of  estopping  him  from  denying  title  in  plaint- 
iff, is  proper.     Christie  v.  Pulliam,  59 

7.  The  power  conferred  on  the  wife  by  the  will,  may  be  executed  by  deed 

or  will,  or  other  simple  writing,  if  sufficient  to  convey  the  subject  mat 
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ter  of  it ;  the  intention  of  the  devisor,  by  the  po-wor  conferred  on  the 
wife,  is  too  plain  to  luluiit  of  restriction.     Ibid.,  59 

8.  A.  sued  B.  liefore  a  justice  of  the  peace,  to  recover  back  money  which  B. 

allefred  had  been  overpaid  to  A.  on  a  contract  for  ferriage.  Both  were 
sworn  at  the  trial;  A.  athruKnl  the  existence  of  a  contract,  which  B.  de- 
nied. A.  tlien  chargred  B.  with  perjurj-  and  had  him  arrested,  and,  on 
examination,  he  was  discharged,  for  Avhich  B.  brought  an  action  for 
malicious  prosecution  against  A.  Held,  tliat  on  the  trial  of  the  action 
for  malicious  prosecution,  A.  sliould  be  permitted  to  show  in  his  defence 
the  testimony  given  by  him  u]ion  the  hearing  of  the  prosecution,  touch- 
incr  the  existence  and  character  of  the  alleged,  contract.  Richey  v. 
McBtan,  63 

9.  A.  reasonable  ground  of  suspicion,  supported  by  circumstances  sufficiently 

strong  in  tliemselvcs  to  warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offence  with  which  he  is  charged,  is  prob- 
able cause  to  be  shown  in  defence  of  an  action  for  malicious  prosecution. 
Ibid.,  63 

10.  In  an  action  for  work  and  labor,  the  certificate  of  a  foreman  of  the  de- 
fendant, sliowing  the  number  of  days'  labor  performed,  accompanied  by 
evidence  tending  to  prove  that  the  person  signing  the  certificate  was 
foreman,  is  proper  for  the  consideration  of  the  jury.     Smith  v.  Cahill, 

67 

11.  Where  objection  is  not  made  to  the  introduction  of  parol  evidence  in  the 
Circuit  Court  to  prove  a  contract,  the  effect  of  that  evidence  cannot  be 
avoided.     Ibid.,  67 

12.  The  laws  of  the  forum  must  govern  the  pleadings  and  evidence.  Bond 
\.Dtn(i(j,  69 

13.  All  public  acts  of  Congress  in  relation  to  the  public  lands,  and  the  acts 
of  such  officers  to  whom  execution  of  them  is  confided,  as  are  required 
to  make  and  keep  public  records  in  relation  thereto,  may  be  shown  by 
the  public  records,  or  by  copies  duly  authenticated,  and  these  are  ad- 
missible in  evidence.     Lane  v.  BoihwcIhkddu  S5 

14.  If  a  record  shows  that  a  court  had  jurisdiction  of  the  subject  matter  and 
the  person,  the  judgment  rendered  by  the  court  cannot  be  collaterally 
questioned  for  errors  of  substance  or  form.     Ibid.,  95 

15.  A  certified  copy  of  a  patentfor  land  issued  by  the  United  States,  may  be 
ofTered  in  evidence.     Ibid.,  95 

16.  Where  an  instrument  made  by  a  corporation  is  duly  executed  by  one 
having  autliority,  the  seal  affixed  will  be  presumed  to  be  the  proper 
seal,  unless  the  contrary  is  shown.     riiilJips  v.   Coffee,  164 

17.  In  an  ail  ion  for  corn  sold  and  delivered,  it  is  for  the  jury  to  determine 
from  the  evidence  the  quantity  sold,  and  the  plaintiff  need  not  neces- 
sarily prove  the  exact  quantity  delivered.     Diclrrfon  v.  Sj}07-ks,     178 

18.  The  competency  of  evidence  is  for  the  court  to  decide,  and  the  jury  will 
nxis  ui)on  it  according  to  its  weight  and  pret)onderance  when  it  has 
iM'en  sui)mitted  to  them.     Ibid.,  178 

19.  The  affidavit  of  one  of  several  defendants,  denving  the  existence  of  a 
partnership,  or  the  execution  of  the  instrument  sued  on.  renders  it  nec- 
essary, as  to  him,  that  proof  of  partnership  or  of  the  hand  writing  should 
be  made.  Co-defendants  are  not  entitled  to  any  direct  benefit  from 
such  affidavit.     Dari.<>  v.  Scarritf,  202 

20.  .■\n  agent  is  a  competent  witness  to  establish  his  relation  to  his  princi- 
pid,  and  a  contract  made  for  him,  unless  the  agent  has  a  direct  interest 
in  the  rcMilt  of  the  suit.     CddireH  v.  iMeel;  220 

21.  If  an  agent  is  ecpially  liable  to  either  of  the  parties,  he  is  a  competent 
witness,  and  his  supposed  preferences  will  affect  his  credibility  onlv. 
Ibid.,  220 

22.  To  bind  the  principal  by  the  acts  of  his  agent,  he  must  be  fully  and  fair- 
ly ipforme<l  of  all  the  material  facts  and  circumstances  of  the  transac- 
taon.     Ibid.,  220 
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23.  The  usual  course  of  dealing  by  a  party,  cannot  vary  or  control  a  con- 
tract.    Ihid.,  .  220 

24.  "Wliere  counsel  for  defendant  found  a  lease  among  the  papers  in  the 
cause  not  marked  filed,  which  was  an  important  piece  of  evidence  for 
plaintiff,  and  annexed  it  to  a  dedinius  and  sent  it  out  of  the  State,  it 
was  held  that  secondary  evidence  of  its  contents  should  be  admitted. 
Mitchell  V.  Jacobs,  235 

25.  The  admissions  of  a  person  in  possession,  claiming  property,  are  proper 
testimony  as  against  his  own  title.  An  exception  to  this  rule  arises, 
under  the  statute,  in  the  trial  of  right  of  property,  Avhich  excludes  the 
testimony  of  the  defendant  in  execution.     Waggoner  v.  Cooley,      239 

26.  In  determining  the  weight  of  testimony  between  two  witnesses,  the  pre- 
ponderance should  be  given  to  the  one  whose  advantages  for  being  cor- 
rectly informed  as  to  the  matters  in  controversy,  are  the  best.  Brady 
V.  Thompson,  ■  270 

27.  The  authority  of  an  agent  may  be  shown  by  his  acts  about  the  business 
of  his  principal,  while  under  direction,  or  by  acquiescence  in  them, 
when  made  known  to  the  principal.     Doan  v.  King,  272 

28.  The  previous  course  of  dealing,  by  or  through  an  agent,  is  proper  evi- 
dence for  the  jury,  as  tending  to  show  the  existence  of  an  agency  and 
its  extent.     Ihkl.,  272 

29.  Power  to  act  generally  in  a  particular  business  or  a  particular  course  of 
trade,  will  constitute  a  general  agency;  if  this  is  so  indicated-,  no  matter 
what  the  private  instruction  of  an  agent  may  be.     Ibid.,  272 

30.  The  extent  of  the  authority  of  an  agent  should  not  be  confounded  with 
the  nature  ot  the  agency;  but  his  action  will  bind  his  principal,  in  either 
case,  within  the  general  scope  of  the  authority  which  the  world  has 
been  permitted  to  suppose  he  possesses.     Ibid.,  272 

31.  The  seal  of  a  corporation  is  ^rmm /'rtc«e  evidence  of  the  assent  of  the 
company.     Reed  v.  Bradley,  321 

32.  A  notarial  certificate  of  protest  is  not  of  itself  evidence  of  that  fact. 
McAllister  \.  Smith,  328 

33.  The  law  of  evidence  of  this  State  will  be  enforced  when  a  plea  of  usury 
is  set  up  as  a  defence,  so  far  as  to  permit  the  party  pleading  it  to  give 
testimony  in  its  support.     Ibid.,  328 

34.  It  is  erroneous  to  exclude  from  the  jury,  evidence  which  tends  to  show 
that  a  plaintiff,  by  whatever  name  he  sues,  is  not  the  person  holding  the 
legal  interest  in  the  notes  sued  on.     Simons  v.  Waterman,  371 

35.  The  deposition  of  a  witness  may  be  read  on  a  trial,  although  the  witness 
is  present.  The  other  party  may  make  the  witness  his  own,  and  exam- 
ine him  if  he  chooses.     Frink  v.  Potter,  406 

36.  The  driver  of  a  stage  coach,  in  an  action  against  the  proprietor  by  a 
passenger  for  injuries  sustained,  by  upsetting  of  the  coach,  may  testify 
as  to  its  condition  at  the  time  of  the  accident.     Ibid.,  406 

37.  The  admission  of  the  father,  that  the  person  with  whom  he  had  sexual 
intercourse,  was  his  daughter,  by  a  former  wife,  was  competent  evi- 
dence. ■  Bergen  v.  Peoi')le,  426 

38.  It  is  not  proper  to  permit  proof  of  what  a  living  but  absent  witness  tes- 
tified to  on  a  former  trial  of  the  same  cause.     Ibid.,  426 

39.  The  confession  of  a  party  accused  of  crime,  which  is  uncorroborated  by 
any  circumstance  inspiring  belief  in  its  truth,  arising  out  of  the  con- 
duct of  the  accused,  or  otherwise,  is  insufficient  to  convict.     Ibid.,    426 

40.  A  party  may  show,  where  a  witness  resided  in  a  particular  county  for 
several  years,  that  his  character  for  truth  was  bad;  although  the  witness 
may  have  been  roving  for  some  years  preceding  the  trial  at  which  his 
character  was  imijeached.     Holmes  v.  Stateler,  453 

41.  The  question  of  jurisdiction  over  the  person  is  rather  one  of  evidence 
than  of  pleading.     Rae  v.  Hulbert,  572 

42.  In  an  action  for  slander,  a  party  may  show  that  he  offered  an  explana- 
tion of  the  offensive  words,  if  the  explanation  was  a  part  of  the  same 
conversation  and  before  the  same  auditory,  and  in  reference  to  the  same 
subject.     Winchell  v.  Strong,  597 
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43.  In  a  procceclin?  apainst  the  representatives  of  a  decedent,  the  holder  of 
a  note  with  an  indorsement  i;pon  it,  written  with  a  pencil,  indicating 
a  piiyment.  raises  a  strong  presumption  of  its  truth,  which  the  holder 
should  explain  away  if  it  is  to  be  avoided.     Greenough  v.  Taylor, 

602 

44.  In  such  a  case,  if  demands,  which  were  specified  in  a  mortgage  given  by 
the  decedent,  have  been  paid  by  the  mortgagee,  he  should  make  proof 
thereof  in  a  proceeding  against  tlie  representatives  of  the  decedent,  to 
foreclose  the  mortgage.     Ihid.,  602 

45.  Strict  proof  must  be  made  in  a  proceeding  affecting  the  rights  of  infants. 
Ibid.,  602 

See  Witness. 

EXCEPTIONS. 

1.  Wliere  objection  is  not  made  to  the  introduction  of  parol  evidence  in  the 

Circuit  Court  to  prove  a  contract,  the  eilect  of  that  evidence  cannot  be 
avoided.     Smith  v.  Kahili,  67 

2.  Exceptions  may  be  taken  to  the  decision  of  a  Circuit  Court,  trying  a  case 

witnout  the  intervention  of  a  jury,  but  they  must  be  taken  at  the  time ; 
and  then  error  can  be  assigned,  not  otherwise.      Parsons  v.  Evans, 

238 

See  Error. 

-EXECUTION".      . 

1.  Thp  levy  of  an  execution  upon  land  in  a  different  county  from  that  in 

which  the  judgment  was  rendered,  will  operate  as  a  lien:  and  a  sale 
under  it  would  perfect  the  title,  by  relation  back  to  the  levy.  McChtre 
V.  Engelhnrdf,  47 

2.  If  a  certificate  of  a  levy  upon  execution  from  a  foreign  county  is  not  filed 

in  the  recorder's  olHce,  the  levy  will  not  take  effect  as  a  lien;  and  cred- 
itors or  })urchasers,  without  notice  intervening  between  the  levy  and 
sale,  may  hold  against  the  levy.  But  if  a  certificate  of  sale  is  filed,  it 
will  operate  as  a  constructive  notice  from  that  date;  and  will  pass  to 
the  purchaser  all  the  interest  of  the  judgment  debtor.     Ibid.,  47 

3.  If  a  debtor  has  no  more  property  in  his  hands  than  the  law  exempts  from 

execution,  he  is  not  required  to  turn  out  one  piece  of  it  for  an  officer  to 
levy  upon,  as  the  condition  upon  which  he  may  retain  the  residue. 
Vattffhan  v.  Thompson,  78 

4.  Property  exempted  by  law  may  be  sold  or  exchanged  by  the  debtor,  with- 

out subjecting  it  or  its  equivalent  to  execution.     Ibid.,  78 

5.  To  disqualify  a  deputy  sheriff  from  serving  an  execution,  either  he  or  his 

priu'ipal  must  have  been  plaintiff  in  the  action,  entitled  to  the  money 
to  be  made  by  a  sale  under  it,  or  have  a  direct  interest  in  the  proeess. 
^yoods  V.  Gil  son,  218 

6.  Wiierf'  a  third  jierson.  after  execution  issued,  pays  off  a  mortgage  given 

by  the  judgment  delitor.  and  takes  pos.session  of  the  goods  and  sells 
them,  thfy  wdl  still  i)e  subject  to  the  execution.  The  satisfaction  of 
the  mortgage  by  the  third  party  did  not  invest  him  with  anv  interest  in 
the  mortgage  debt  or  the  mortgaged  property.     Ibid.,  '  218 

7.  A  fee  Ijill,  ^\hen  designed  to  be  used  as  a  levy  and  sale,  must  issue  as 

process  of  and  under  seal  of  the  court,  and  run  in  the  name  of  the  peo- 
ple. The  debt  anrl  damages  in  a  case  cannot  be  included  in  it;  nor  can  a 
clerk  issue  an  exrcuticm  by  which  to  collect  his  fees;  nor  has  an  officer 
of  the  court  control  over  an  execution  because  his  fees  are  included  fn 
it.     yrirkirk  v.  Chnpron,  344 

8.  A  fee  bill  becomes  an  execution  when  issued  for  the  collection  of  fees  for 

the  benefit  of  the  otHcei-s  to  whom  they  belong.     Ibid.,  344 

9.  An  execution  ag!iin>-t  William  K.  cannot  bind  the  goods  of  Benjamin  K. 

ag-.iinst  a  purchaser  in  good  faith,  although  the  judgment  and  execution 
674 
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were  intended  for  Benjamin,  as  the  real  person.    Shirley  v.  Phillips, 

471 

10.  An  amendment  of  the  judgment  cannot  retroact  against  such  purchaser, 
or  affect  intervening  rights  acquired  between  the  rendition  and  amend- 
ment of  the  judgment.     Ibid..  471 

11.  If  a  defendant  dies  between  the  teste  of  an  execution  and  its  delivery  to 
the  sheriff,  he  cannot  proceed  to  make  a  levy  under  it.  People  v. 
Bradley,  485 

'See  Fee  BiiiL. 

EXECUTORS. 

1.  In  a  suit  against  an  executor,  after  the  expiration  of  two  years  from  the 
date  of  his  letters  testamentary,  upon  a  demand  which  had  not  been 
presented  for  allowance  within  that  time,  the  judgment  should  direct 
the  levy  to  be  made  out  of  property  belonging  to  the  estate  which  has 
not  been  inventoried,  whether  found  previous  or  subsequent  to  the 
judgment.    Bradford  v.  Jones,  93 

FAILURE  OF  CONSIDERATION". 

1 .  A  plea  of  failure  of  consideration  should  set  out  what  the  consideration 
was,  or  in  what  particular  it  failed.     Vanlandingham  v.  Ryan,  25 

FEE  BILLS. 

1.  A  fee  bill,  when  designed  to  be  used  as  a  levy  and  sale,  must  issue  as 

process  of  and  under  seal  of  the  court,  and  run  in  the  name  of  the 
people.  The  debt  and  damages  in  a  case  cannot  be  included  in  it;  nor 
cam  a  clerk  issue  an  execution,  by  which  to  collect  his  fees;  nor  has  an 
officer  of  the  com-t  control  over  an  execution  because  his  fees  are  in- 
cluded in  it.     Newkirk  v.  Chapron,  344 

2.  A  fee  bill  becomes  an  execution  when  issued  for  the  collection  of  fees  for 

the  benefit  of  the  officers  to  whom  they  belong.     Ibid.,  344 

See  Execution. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  An  action  of  forcible  entry  and  detainer  cannot  be  maintained  against 

two  or  more,  who  hold  in  severalty.     Reynolds^.  Thomas,  207 

2.  Courts  of  law   Avill  not  take  cognizance  of  separate  causes  of  action 

against  different  parties  in  the  same  suit.     Ibid.,  207 

FOREIGN  JUDGMENT. 

1.  A  judgment  of  another  State  will  be  conclusive  in  this,  if  it  appear  that 

the  court  of  such  State  had  properly  acquired  jurisdiction  of  the  jjerson 
and  the  subject  matter.     Smith  v.  Smith,  482 

2.  A  want  of  jurisdiction  in  the  court  need  not  be  pleaded,  where  the  fact 

affirmatively  appears  on  the  record  produced.     Ibid.,  482 

3.  Where  a  foreign  judgment  was  rendered  against  two,  one   of  whom 

was  not  served  with  process,  and  suit  is  brought  against  the  party 
served,  as  upon  a  joint  judgment,  he  may  show  the  variance  upon  a 
proper  plea,  and  so  exclude  the  record  when  offered  as  proof.     Ibid. ,  482 

4.  It  is  not  requisite,  in  an  action  upon  a  judgment  of  a  sister  State,  to  aver 

that  the  court  which  pronounced  the  judgment  had  general  jurisdiction 
or  special  jurisdiction  of  the  subject  matter,  or  of  the  person,  if  the 
action  is  upon  a  judgment  of  a  court  of  general  jurisdiction.  Rae  v. 
Hnlbert,  _  _  672 

5.  It  is  the  duty  of  this  court  to  take  the  same  notice,   that  the  Supreme 

Court  of  another  State  had  jurisdiction  of  the  subject  matter  and  of  the 
regularity  of  its  proceedings,  that  it  would  take  of  a  domestic  judg- 
ment.   Ibid.,  572 
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6.  The  question  of  jurisdiction  over  the  person  is  rather  one  of  evidence 

than  of  pleading.     Ibid.,  .         ^   .  ,   ,      .   ^^'^ 

7.  A  judgment  is  not  a  contract,  within  the  meaning  oi  the  statutes  m  re- 

lation to  what  may  be  matters  of  set-ofi"  in  this  State.     Ibid.,  672 

FORFEITURE. 

1.  ^^^^ile  the  court  will  not  administer  the  penal  exactions  of  a  foreign  law 
i)y  enforcing  forfeitures,  it  will,  when  a  contract  is  void  by  the  law  of 
the  place  where  it  is  made,  hold  it  to  be  void  here;  although  the  same 
contract,  had  it  been  made  here,  would  be  held  valid.  McAllister  v. 
Smith,  ^28 

FRAUD. 

1.  A  mortgage  of  property  by  a  person  who  does  not  hold  more  than    the 

amount  exempted  by'  law,  is  not  in  fraud  of  creditors.  Vaughan  v. 
Thompson,  78 

2.  In  matters  of  gift  or  contract  between  client  and  attorney,  the  greatest 

fairness  is  exacted,  and  the  burden  of  proof,  as  to  the  rectitude  of  the 
transaction,  if.  on  the  latter;  and  upon  failure  to  make  proof,  equity 
treats  it  as  one  of  constructive  fraud.     Jenviiigs  v.  McCounel,  148 

3.  As  between  vendor  and  vendee,  a  fraudulent  ^ale  may  be  good,  but  void 

as  between  each  of  them  and  creditors.     Waggoner  v.  Cooley,         239 

4.  A  creditor,  in  failing  circumstances,  has   not  the  right  to  transfer  his 

assets  to  an  agent  with  power  to  sell,  and  prefer  creditors.     Ibid.,  239 

5.  Creditors  who.  to  secure  a  debt,   take  title  by  purchase,  from  a  fraudu- 

lent vendee,  with  knowledge  of  his  title,  take  only  such  title  as  their 
vendor  had,  and  other  creditors  may  assail  the  whole  transaction  for 
fraud.     Wafjgoner  v.  Cooley,  2.39 

6.  If  an  award  is  obtained  by  fraud,  or  is,  for  any  cause,  vicious,  it  may  be 

set  aside  upon  application  in  the  original  suit,  without  recourse  to 
chancery.    Wihy  v.  Platter,  538 

7.  A  conveyance  to  an  infant,  for  the  purpose  of  defrauding  creditors,  will 

be  set  aiiide.    Hunt  v.  Blodgett,  683 

See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCE. 

1.  A  party  has  a  right  to  the  same  remedies  to  enforce  the  collection  of  a 

decree  in  chancery,  for  a  specific  sum  of  money,  that  he  has  to  enforce 
a  judgment  at  law ;  and  he  may  remove  fraudulent  conveyances  out  of 
the  way  of  his  execution.     Weighfmnn  v.  Hatch,  281 

2.  A  bill  may  be  filed  to  remove  fraudulent  incumbrances  or  conveyances, 
an  soon  as  judgment  is  obtained,  without  proceeding  to  obtain  satisfac- 
tion out  of  other  property.    Ibid.,  281 

3.  A  conveyance  to  an  infant,  for  the  purpose  of  defrauding  creditors,  will 

be  set  aside.    HH?it  v.  Blodgett,  683 

See  Fraud,  Chancery. 

GARNISHEES. 

1.  Where  persons  are  regularly  summoned  as  garnishees,  and  make  default 

they  admit  an  indebtedness  to  the  defendant  equal  to  the  amount  re- 
covered against  them.      Whiteside  v.  'Tun stall,  258 

2.  If  a  corporation  is  made  a  garnishee,  it  may  answer  by  its  proper  officer. 

but  the  answer  must  be  sworn  to.  Oliver  v.  Chicago  and  Aurora  R, 
U.  Co.,  587 

8.  On  an  appeal  from  a  justice  of  the  peace,  additional  interrogatories  may 

be  propounded  to  a  garnishee.    Ibid.,  587 

GUARANTY. 
1.  The  holder  of  a  negotiable  note,  indorsed   in  blank,  may  fill  up  the 

079 
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blank  with  such  •undertaking  as  is  consistent  with  the  nature  of  the 
instrument  and  the  intention  of  the  parties.     Webster  v.  Cohb,  453 

2.  The  signature  of  a  third  person  in  blank,  on  the  back  of  a  note  in  the 

hands  of  the  payee,  is  presumptive  evidence  that  it  was  placed  there  as 
a  guaranty  at  the  time  of  the  execution  of  the  note.     Ibid.,  459 

3.  A  guaranty  may  be  written  over  such  a  signature,  at  the  trial  of  a  suit 

upon  it.     Ibid.,  459 

4.  Upon  an  action  upon  such  a  guaranty,  the  party  may  show,  after  proving 

payment  to  the  payee,  that  it  was  assigned  under  such  circumstances  as 
make  it  colorable,  and  defeat  a  recovery.    Ibid.,  459 

HEIRS. 

1.  Heirs,  who   are  made  parties  to  a  proceeding  for  the  sale  of  the  land  of 

their  ancestor,  although  personal  service  of  notice  of  the  proceeding  is 
not  required  to  be  made  upon  them,  may  sue  out  a  writ  of  error  to 
review  such  proceeding;  but  they  must  sue  out  the  writ  in  their  own 
names,  or  by  their  guardians  or  next  friends,  if  they  are  still  minors. 
Napper  v.  Short,  119 

2.  Posthumous  children  take  by  descent  with  the  antecedent  children,  or 

with  other  heirs.     Smith  v.  McConnel,  135 

3.  The  heir  is  owner  of  the  lands  of  an  intestate  and  the  rents  and  profits 

derived  therefrom,  until  divested  by  an  order  ofj  sale  or  decree  for  the 
purpose  of  paying  debts.     Sviith  v.    McConnel,  135 

4.  Where  real  estate  is  conveyed  to  an  attorney  to  save  him  harmless  as 

against  his  liability  as  bail,  without  an  intention  to  sell,  an  actual  sale 
by  the  attorney  will  not  change  the  character  of  the  proceeds;  but  these 
will  descend  to  the  heirs,  and  do  not  go  to  the  administrator.  Jen- 
nings v.  McConnel,  148 

5.  Accruing  rent  descends  to  the  heirs  and  the  administrator  has  no  concern 

with  it.     Foltz  v.  Prouse,  '  487 

6.  Where  an  administrator  shows  by  his  report  that  he  has  given  an  unau- 

thorized preference  to  creditors  in  the  payment  of  assets,  it  is  sufficient 
to  justify  his  removal.    Ibid.,  487 

See  Infant. 

HIGHWAYS  AND  STREETS. 

1.  The  remedy  by  injunction  to  prevent  the  obstructing  of  a  public  high- 

way, is  effective,  and  where  the  facts  are  easy  of  ascertainment  and  the 
rights  resulting  therefrom  free  from  difficulty,  equity  will  grant  relief, 
at  the  suit  of  the  public  or  of  the  citizen  having  an  immediate  interest 
therein.     Green  v.  Oakes,  249  . 

2.  Where  a  public  road  has  been  used  for  twenty  years,  the  owner  of  the 

land  over  which  it  passes  acquiescing  therein,  the  law  presumes  a  dedi- 
cation.   Ibid.,  249 

3.  Where,  upon  a  proceeding  by  town  authorities,  to  condemn  lands  for 

opening  streets,  they  describe  said  land  in  all  their  proceedings,  as  being 
the  land  of  A. ,  they  cannot  afterward  deny  his  right  to  be  heard  on  the 
question  of  damages,  upon  the  ground  of  his  want  of  title.  Mount 
Sterling  v.  Grivens,  255 

4.  A  highway  may  be  established  and  proved  by  prescription,  by  dedication, 

and  by  laying  out  the  same  as  directed  by  statute.     Alvord  v.  Ashley, 

363 

5.  The  public  is  an  ever  existing  body,  capable  of  taking  as  grantee  for  pub- 

lic uses ;  and  its  interests  are  *a  sufficient  consideration  to  support  the 
grant,  which  may  be  manifested  by  express  or  implied  consent,  from 
acquiescence  in  the  user;  and  the  user  does  not  depend  upon  any  fixed 
period  of  time.     Ibid.,  363 

6.  The  dedication  is  a  mixed  question  of  law  and  fact,  as  also  the  quantity 

of  land  included  by  it  to  be  submitted  to  the  jury.     Ibid.,  SOS 
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7.  The  actual  use  and  repiiiring  of  a  highway  by  the  public,  is  evidence  of 

its  acceptance  for  such  purpose.     Ibid.,  363 

8.  A  party  will  be  estopped  from  denying  a  dedication,  by  the  acquiescence 

in  it  of  his  grantors.    Ibid.,  36? 

9.  The  jury  may  infer  and  find  the  width  of  a  road,  or  a  dedication  of  so 

nmch  of  it  as  was  actually  used.     Ibid  ,  _     363 

10.  On  the  trial  of  an  indictment  for  obstructing  a  highway,  the  existence 
of  the  highway  may  be  proved  by  prescription  from  user.  And  unless 
it  is  assumed  by  the  pleadings,  documentary  proof  of  the  location  of  the 
highway  is  not  indispensable.     Dimon  v.  People,  416 

11.  Ahighway  may  be  legally  laid  out  and  established  by  public  use,  and 
recognition  of  it  by  the  proper  authorities,  and  by  acquiescence;  and  this, 
without  regard  to  governmental  or  individual  ownership  of  the  land 
across  which  the  road  runs.     Ibid.,  _  416 

12.  Under  the  provisions  of  the  law  of  1851,  for  township  organization,  the 
public  is  excluded  from  opening  or  using  a  highway  until  the  damages 
are  assessed  or  agreed  upon,  or  released  in  writing.  Norton  v.  Stud- 
ley,  656 

See  Dedication. 

HUSBAND  AND  WIFE. 

1.  ^There  land  descends  to  the  wife,  it  should,  on  partition,  be  set  off  to 

the  husband  and  wife  in  right  of  the  wife,  or  to  her  alone,  not  to 
them  jointly  and  in  fee.     Cost  v.  Bose,  276 

2.  In  contemplation  of  law  the  residence  of  the  wife  follows  that  of  the  hus- 

band.    Ashbaugh  v.  Ashbaiigh,  476 

3.  Desertion  for  the  period  of  two  years,  by  the  husband,  residing  in  this 

State,  although  commenced  in  a  foreign  jurisdiction,  will  enable  a  wife 
to  obtain  a  dismissal.     Ashbaugh  v.  Ashbaugh,  476 

INDICTMENT. 

1.  An  indictment  which  declares  the  offence  to  be  the  selling  "  of  one  gill  of 

spirituous  liquors,"  being,  &c.,  less  than  one  quart,  is  sufficiently 
certain  under  the  license  laws  of  this  State.     Zarresseller  v.  People, 

101 

2.  An  indictment  for  a  violation  of    the    license    laws,  which  concludes 

"  against  the  peace  and  dignity  of  the  people  of  the  State  of  Illinois,"  is 
within  the  meaning  of  the  constitution.     Ibid.,  101 

3.  When  statutes  create  offences,  indictments  should  contain  proper  and  suf- 

ficient averments  to  show  a  violation  of  the  law,  and  to  enable  the  ac- 
cused to  meet  the  charge;  beyond  tliis,  particularity  of  specification  may 
furnish  a  means  of  evading  the  law  rather  than  defending  against  an 
accusation.     Cannady  v.  People,  IfS 

4.  In  an  indictment  for  selling  whisky  in  a  less  quantity  than  one  gallon,  the 

name  of  the  purchaser,  or  an  averment  that  he  was  imknown,  is  not  nec- 
f-'-ary.    Ibid.,  168 

5.  Till'  general  averment  of  an  illegal  sale  is  sufficient;  the  kind  of  liquor 

sf)ld  need  not  be  specified.     Ibid.,  158 

B.  \\  hen  statutes  create  offences,  indictments  should  contain  proper  and 
sufficient  averments  to  show  a  violation  of  the  law,  and  to  enable  the  ac- 
cused to  meet  the  charge;  beyond  this,  particularity  of  specification  may- 
furnish  a  means  of  evading  the  law,  rather  than  defending  against  an  ' 
accusation.    Ibid.,  1(,8 

See  Criminal  Law. 

INCUMBRANCE. 

I.  If  the  decree  directs  the  sale  of  land  subject  to  an  incumbrance  for  notes 
not  then  due,  the  purchaser  takes  the  land  subject  to  the  incumbrance, 
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and  cannot  sue  to  recover  the  amount  of  the  notes;  thqy  are  paid  by  op- 
eration of  law.  Weiner  v.  Heintz,  259 
2.  If  the  mortgagee  acquires  the  fee  in  the  land,  the  debt  is  merged  in  the 
land;  and  unless  some  contrary  intention  is  manifest,  the  debt  is 
extinct.     Ihid.,                                                                                       259 

See  Mortgage. 
INDEMNITY. 

1.  There  is  no  right  of  contribution  as  between  tort-feasors  or  trespassers. 

Nelson  v.  Cook,  443 

2.  An  express  promise  of  indemnity  is  void,  as  against  a  trespass,  crime  or 

wrong.  But  in  a  question  of  doubt  as  to  ownership  of  property,  and 
when  the  act  to  be  done  is  not  apparently  wrong,  or  known  to  be  so,  an 
indemnity  for  an  act  done  in  relation  to  it  may  be  implied,  and  a  suit 
will  lie.     Ibid.,      ...  .  443 

3.  There  is  no  implication  of  indemnity  to  a  sheriff  for  the  execution  of  a 

process,  put  into  his  hands,  without  direction  to  execute  it  in  a  partic- 
ular manner.    Ibid. ,  443 

INDORSEE.    INDORSEE. 

1.  The  law  of  the  place  where  a  promissory  note  is  made,  and  of  that  where 

it  is  indorsed,  will  govern  the  contract  and  fix  the  liability  of  the  sev- 
eral parties.     Bond  v.  Bragg,  69 

2.  To  fix  the  liability  of  an  indorser,  it  was  necessary  to  demand  payment  and 

give  notice  of  its  refusal.     Ibid.,  69 

3.  In  an  action  by  an  indorser  against  the  indorsee  of  a  promissory  note,  it 

is  not  necessary  to  prove  its  execution  by  the  maker.   Bestor  v.  Phelj)^, 

692 

See  Promissory  Note. 

INFANTS. 

1.  An  infant  under  ten  years  of  age  may  maintain  an  action,  oy  her  next 

friend,  for  slanderous  words  charging  her  with  theft.   Steivart  v.  Hone, 

2.  A  decree  of  partition  should  not  be  rendered  against  infants  without 

proof  of  the  case  made  by  the  bUl;  which  proof  should  be  preserved  in 
the  record.     Cost  v.  Rose,  276 

3.  In  such  a  case,  if  demands,  which  were  specified  in  a  mortgage  given  by 

the  decedent,  have  been  paid  by  the  mortgagee,  he  should  make  proof 
thereof,  in  a  proceeding  against  the  representatives  of  the  decedent,  to 
foreclose  the  mortgage.     Greenough  v.  Taylor,  602 

4.  Strict  proof  must  be  made  in  a  proceeding  affecting  the  rights  of  infants. 

I  hid.,  602 

See  Heirs. 

INFERIOR  COURTS. 

1.  The  constitution  does  not  restrict  the  power  of  the  legislature  as  to  the 

number  of  justices  of  the  peace  which  may  be  created.  That  body  may 
create  as  many  districts  for,  and  prescribe  the  jurisdiction  of,  justices  oi 
the  peace  as  public  policy  requires,  and  without  making  their  jurisdic- 
tion uniform.     Welch  ex,  parte,  161 

2.  The  Recorder's  Court  of  the  City  of  Chicago  is  a  constitutional  tribunal, 

not  repealed  or  affected  by  the  Act  of  27th  February,  1854,  providing 
for  the  better  government  of  towns  and  cities.     I  hid.,  161 

3.  Where  an  inferior  court  has  full  jurisdiction  over  highways,  the  Superior 

Court  will  presume  in  favor  of  the  judgment  of  the  inferior  court  that 
a  road  was  of  the  proper  width.     Morgan  v.  Green,  395 
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4.  And  if  the  proceeding  of  an  inferior  court  is  collaterally  attacked,  a  like 
presumption  will  be  indulged,  and  the  proof  will  be  thrown  upon  Ihe 
attacking  party.     Ibid.,  395 

See  County  Coukts. 

INNKEEPERS. 

1.  Guests  at  an  inn,  although  they  know  that  an  iron  safe  is  provided  for 

that  purpose,  are  not  bound  to  deposit  their  money  therein  or  with  the 
innkeeper.     Johnson  v.  Richardson,  30"3 

2.  Innkeepers  are  bound  to  protect  the  property  of  their  guests,  and  in  case 

of  loss  or  injurj-  to  it,  can  only  absolve  themselves  from  liability  by 
showing  that  the'y  were  not  in  fault.  The  burden  of  proof  is  upon  the 
innkeeper.     Ibid.,  302 

3.  If  the  guest  should  unnecessarily  expose  his  money  to  danger,  or  carry  too 

large  a  sum  with  him,  a  different  rule  might  prevail.    Ibid.,  302 

See  Bailment. 

INTEREST. 

1.  Any  rate  of  interest  which  is  authorized  by  the  law  of  the  place  where  a 

contract  is  made,  or  of  the  place  where  it  is  to  be  performed  or  paid, 
■will  be  recognized  and  enforced  in  the  courts  of  other  governments, 
whose  laws  would  otherwise  make  such  rates  of  interest  usurious.  3Ic- 
AlliKferv.  Smith,  321 

2.  When  a  note  is  made  payable  in  a  particular  locality,  it  will  be  presumed 

that  the  parties  intended  to  adopt  the  laws  of  tliat  locality  in  reference 
to  the  rate  of  interest.    Ibid.,  321 

3.  While  the  court  will  not  administer  the  penal  exactions  of  a  foreign  law 

by  enforcing  forfeitures,  it  will,  Avhen  a  contract  is  void  by  the  Jaw  of 
the  place  where  it  is  made,  hold  it  to  be  void  here;  although  the  same 
contract,  had  it  been  made  here,  would  be  held  valid.     Ibid.,  321 

4.  The  law  of  evidence  of  this  State  will  be  enforced  when  a  plea  of  usury  is 

set  up  as  a  defence,  so  far  as  to  permit  the  party  pleading  it  to  give  tes- 
tiniony  in  its  support.    Ibid.,  321 

JOINT  STOCK. 

1.  Wliere  stock  owned  by  the  State  in  a  railroad  corporation,  was  legally 

sold  and  a  certificate  thereof  given,  assigned  by  tlie  Governor,  by  in- 
dorsement thereon,  the  purchaser  and  assignee  of  such  stock  had  a  right 
to  vole  thereon  for  the  election  of  directors,  unless  some  statute  of  the 
State,  or  by-laws  of  the  company  prescribed  some  other  mode  of  con- 
veyancf  or  additional  formality.     People  ex  rel.  v.  Derin,  34 

2.  A  subscription  to  stock  may  be  collected,  altliough  amendatory  acts  have 

been  sulisequently  passed,  aft'ecting  tlic  original  charter,  by  extending 
it"  powers.     Fyoria  and  Oqmnvka  li.  li.  Co.  v.  Elfing,  429 

3.  Rfinedy  by  action  to  recover   subscriptions  is  not  impaired  by  the  fact 

that  the  company  has  the  power  to  declare  a  forfeiture  of  stock. 
I  hid.,  429 

See  CouPOKATiONS 

JUDGMENT. 

1.  In  n  puit  against  an  executor,  after  the  expiration  of  two  years  from  the 

date  of  his  Icttors  testamentary,  upon  a  demand  whicli  liad  not  been 
presontedfor  allowance  within  that  time,  the  judgment  should  direct 
the  levy  to  l)e  made  out  of  property  beloncring  to  the  estate,  which  has 
not  l)een  invr-ntoried,  whether  found  previous  or  subsequent  to  the 
judgment.     lirad/ord  v.  Jones,  93 

2.  Where  one  of  tiiree  defendants  asked  to  have  a  judgment  set  aside,  upon 
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the  ground  that  his  co-defendants,  who  assented  tr.  a  trial,  were  sure- 
ties for  him  on  the  note  sued  on,  and  did  not  knoAv  his  defence,  and 
that  he  had  been  too  sick  to  attend  court  and  make  his  defence,  which 
was  denied,  it  is  held  by  this  court  that  proper  diligence  was  not  shown, 
and  that  the  application  to  the  Circuit  was  properly  overruled.  Stetham 
Y.  Shoidtz,  99 

3.  To  authorize  a  justice  of  the  peace  to  enter  a  judgment  upon  an  award,  it 

must  be  made  in  a  suit  pending  before  him,  upon  a  reference  by  the  par- 
ties.     Weinz  v.  Dopier,  111 

4.  Judgment  cannot  be  entered  in  courts  of  record  upon  awards,  tmless  the 

submission  to  arbitrators  is  made  in  pursuance  of  the  statute.     IbuL, 

111 

5.  An  award,  made  upon  a  submission  which  is  not  in  pursuance  of  the 

statute,  must  be  enforced  by  common  law  remedies.     Ibid.,  Ill 

6.  Upon  a  reference  to  arbitrators,  by  order  of  court,  of  matters  in  a  pend- 

ing suit,  by  agreement,  judgment  should  be  entered  upon  the  award,  as 
in  a  case  of  verdict  by  a  jury.     Thorpe  v.  Starr,  199 

7.  An  execution  against  William  K.  cannot  bind  the  goods  of  Benjamin  K. 

against  a  purchaser  in  good  faith,  although  the  judgment  and  execution 
were  intended  for  Benja,min,  as  the  real  person.     Shirley  v.  Phillips, 

471 

8.  An  amendment  of  the  judgment  cannot  retroact  against  such  purchaser, 

or  affect  intervening  rights  acquired  between  the  rendition  and  amend- 
ment of  the  judgment.     Ibid.,  471 

9.  A  judgment  is  not  a  contract,  within  the  meaning  of  the  statutes  in  rela- 

tion to  what  may  be  matters  of  set-oif  in  this  State.     Eae  v.  Hulberf, 

572 

JUDGMENT  DEBTOR  AND  CREDITOR. 

1.  Where  a  judgment  debtor  agrees  to  give  notes  and  mortgages  to  secure 
his  creditors,  representing  his  title  to  the  property  to  be  mortgaged  as 
being  clear  and  indisputable,  and  they  receive  the  mortgages,  relying  upon 
his  statement,  but  ascertaining  subsequently  that  they  have  been  de- 
ceived, they  may  refuse  to  acquiesce  in  such  arrangement  and  issue  exe- 
cution on  their  judgments,  and  he  cannot  restrain  them.  Jones  v. 
Smith,  263 

JURIES. 

1.  Juries  find  the  fact  that  a  contract  was  made,  but  the  intent  and  obliga- 
tion of  it  they  find  under  the  instructions  of  the  court,  and  any  mistake 
in  such  instructions  is  error.     Illinois  Central  R.  E.  Co.  v.  Cassell, 

889 

JURISDICTION. 

1.  If  a  court  has  jurisdiction  of  the  subject  matter,  however  erroneous  a  de- 

cree or  judgment  may  be,  it  can  only  be  avoided  by  a  direct  proceeding 
for  that  purpose,  and  cannot  be  attacked  for  error  in  another  and  inde- 
pendent proceeding.     Weiner  v.  Heintz,  ^  269 

2.  Where  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law, 

and  the  party  proceeds  in  equity,  if  barred  at  law  he  will  also  be  barred 
in  equitj^     Manning  v.  Warren,  267 

3.  In  serving  process  by  copy,  the  return  of  the  officer  must  show  a  strict 

compliance  with  the  statute,  or  the  court  wUi  not  obtain  jurisdiction  of 
the  person.     Cost  v.  Eose,  276 

t.  Where  an  inferior  court  has  full  jurisdiction  over  highways,  the  Superior 
Court  will  presume  in  favor  of  the  judgment  of  the  inferior,  that  a  road 
was  of  the  proper  width.     Morgan  v.  Green,  395 

5.  And  if  the  proceeding  of  an  inferior  court  is  collaterally  attacked,  a  like 

presumption  will  be  indulged,  and  the  proof  will  be  thrown  upon  the 
attacking  party.     Ibid.,  _     ^    395 

6.  An  action  for  flooding  lands  is  local,  and  must  be  brought  within  the 
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juri«irK'tion  where  the  lands  lie.  Eachiis  v.  Trustees  of  Canal,  534 
7  The  clause  of  the  second  section  of  the  Practice  Act,  givm.^  jurisdiction 
in  the  county  where  the  contract  may  have  specifically  been  made  paya- 
ble, does  not  appiv  to  contracts  other  than  for  the  payment  of  money,  to 
be  performed  in  the  county  where  the  suit  is  brought.  Porter  v.  Board- 
man,  "" 
8.  A.  contracts  with  B.  for  the  delivery  of  a  quantity  of  wheat  in  Cook 
county.  A.  sued  B.  in  Cook  county  for  breach  of  the  contract,  and  sent 
summons  to  Tazewell  county,  the  residence  of  the  defendant:  Held, 
that  the  court  in  Cook  county  had  not  jurisdiction.     Ibid.,  594 

JUSTICE  OF  THE  PEACE. 

1.  To  authorize  a  justice  to  enter  judgment  on  an  award,  it  must  be  made 

in  a  suit  pending  before  him,  upon  a  reference  by  the  parties.  Weiiiz 
V.  Dopier,  111 

2.  The  constitution  does  not  restrict  the  power  of  the  legislature  as  to  the 

number  of  justices  of  the  peace  which  may  be  created.  That  body  may 
create  as  many  districts  for,  and  prescribe  the  jurisdiction  of,  justices  of 
the  peace  as  public  policy  requires,  and  without  making  their  jurisdic- 
tion uniform.     Welch,  ex  parte,  .        ,161 

3.  An  official  l)ond  of  a  justice  of  the  peace  is  obligatory  from  the  time  it  is 

left  with  the  clerk  for  approval,  if  it  is  not  rejected  by  him,  although  he 
omits  to  approve.     Green  v.  Wardwell,  _  278 

4.  The  sureties  upon  an  oflicial  bond  of  a  justice  of  the  peace  will  be  held 

liiible  so  long  ;i.s  he  performs  the  duties  of  the  station,  without  reference 
to  the  regularity  of  his  election,   commission  or  eligibility.     Ibid., 

278 

5.  The  board  of  supervisors,  where  township  organization  is  adopted,  legally 

succeeds  to  the  County  Commissioners'  Court,  and  may  bring  suit  on  the 
bond  of  a  justice  of  the  peace.     Ibid.,  278 

6.  The  official  bond  of  a  justice  of  the  peace  de  facto,  is  an  obligatory  in- 

strument.    Ibid.,  278 

LEGISLATIVE  ACTS. 

1.  The  act  of  the  General  Assembly,  which  declares  that  a  county  seat  shall 

not  be  changed,  unless  upon  a  petition  of  a  tnajority  of  the  voters,  is 
merely  advisory,  and  does  not  deprive  the  legislature  of  the  right  so 
to  do  without  petition.     Turley  v.  County  of  Logan,  151 

2.  That  a  law  appears  on  the  statute  book,  properly  signed,  is  not  conclusive 

that  it  was  passed  by  a  constitutional  vote;  this  may  be  tested  by  the 
jovirnals.    Ibid.,  151 

3.  llie  same  legislature  which  passed  a  law,  may  correct  it.«  journals  at  me 

same  or  a  subsequent  session,  so  as  to  make  the  truth  appear;  and  Ihis 
shows  that  a  law  received  the  proper  vote  for  its  passage.     Ibid.,      151 

4.  The  Bovoral  acts  of  the  General  Assembly  since  18"39.  have  kept  alive  the 

succession  in  the  several  officers  appointed  as  agents  for  the  inliabitants, 
and  the  present  trust(;es  may  sue  and  recover  upon  a  judgment  in  favor 
of  a  school  commissioner  which  was  rendered  at  that  time.  Trustees 
of  SchonLs  V.  Douglas,  209 

5.  It  is  within  the  constitutional  power  of  the  legislature  to  exempt  property 

fronj  taxation,  or  to  commute  the  general  rate  for  a  fixed  sum.  niinn!<f 
Central   R.  If.  Co.  v.  Counfij  of  McLean,  291 

6.  The  provisions  in  the  charter  of  tlie  Illinois  Central  Railroad  Companj', 

exempting  its  property  from  taxation,  upon  the  payment  of  a  certain 

Eroportion  of  it**  earnings,  are  constit\itional.     Ibid.,  291 

e  act  of  r2th  February,  1853,  regulating  practice  in  courts  of 
Cook  County,  was  cloarly  within  the  constitutional  power  of  the  legis- 
lature to  enact.    McDonald  v.  Olwell,  375 

LETTER  OF  ATTORNEY. 
See  PowEu  of  Attoiiney, 

6Si 


INDEX.  657 

LEVY. 

1.  The  levy  of  an  execution  upon  land  in  a  different  county  from  tliat  in 

which  the  judgment  was  rendered,  will  operate  as  a  lien,  and  a. sale  un- 
der it  would  perfect  the  title  by  relation  back  to  the  levy.  McClure  v. 
Engelhardt,  _  _  _  47 

2.  If  a  certificate  of  a  levy  upon  execution  from  a  foreign  county  is  not  filed  in 

the  .recorder's  office,  the  levy  will  not  take  effect  as  a  lien,  and  creditors 
or  purchasers,  without  notice  intervening  between  the  levy  and  sale, 
may  hold  against  the  levy.  But  if  a  certificate  of  sale  is  filed,  it  will  oper- 
ate as  a  constructive  notice  from  that  date,  and  will  pass  to  the  pur- 
chaser all  the  interest  of  the  judgment  debtor.     Ibid.,  47 

See  Execution,  Sheriff. 
LICENSE. 

1.  The  act  for  the  suppression  of  intemperance,  approved  February  12th, 

1855,  did  not  repeal  prior  laws  providing  for  the  granting  of  licenses 
for  selling  spirituous  liquors  and  penalties  for  selling  without  such  li- 
censes.    Zarresseller  v.  People,  101 

2.  No  portion  of  this  act  was  to  take  effect  until  after  the  people  should  de- 

cide by  a  vote  to  adopt  it.     Ibid.,  101 

3.  In  construing  a  statute,   the  intention  of  the  legislature  will  be  consid- 

ered, and  to  this  end  the  whole  act,  the  law  existing  prior  to  its  passage, 
the  motive  for  its  passage,  and  the  mischief  to  be  remedied  or  avoided, 
will  be  carefully  weighed.    Ibid.,  101 

See  Indictment,  Liquor  Law. 

LIEN. 

1.  The  lien  created  by  the  criminal  code,  upon  the  real  and  personal  property 

of  convicts,  takes  effect  from  and  during  the  entire  day  on  which  the 
arrest  is  made  or  the  indictment  found.     Hitchcock  v.  Roney,  231 

2.  A  change  of  venue  will  not  effect  any  change  in  the  operation  of  this  lien; 

which  is  not  limited  to  the  county  in  which  the  judgment  is  rendered. 
Ibid.,  231 

3.  A  stranger  to  the  record  and  proceedings  in  such  a  case  cannot  interfere, 

by  motion,  to  quash  a  levy,  sale  and  execution,  had  at  the  instance  of 
the  people.     Ibid.,  231 

4.  A  mechanics'  lien,  as  created  by  the  statute,  is  not  upon  the  specific  thing 

furnished,  nor  upon  the  interest  alone  of  the  party  in  the  land,  for  whom 
furnished,  but  against  the  land,  to  be  satisfied  in  any  way  consistent 
with  the  statute  and  the  principles  of  equity.     Steigleman  v.  McBride, 

300 

5.  Generally,  although  all  the  materials  furnished  upon  which  the  lien  accrues 

are  destroyed  or  removed,  the  lien  stiU  continues  against  the  land. 
Ibid.,  _  ...  .  .  300 

6.  In  a  proceeding  under  this  lien  against  a  party  in  possession,  though  he 

should  not  be  the  owner,  the  land  may  be  sold,  and  the  purchaser  will 
take  the  title  as  against  him;  and  whatever  interest  he  had  in  the  land 
will  vest  in  the  purchaser.     Ibid. ,  300 

7.  Persons  not  parties  to  the  proceeding  will  not  be  affected  by  it.    Ibid., 

300 

8.  If  the  work  done,  or  the  materials  furnished,  is  so  furnished  or  done  up- 

on distinct  premises,  the  lien  must  be  against  each  of  the  several  prem- 
ises, according  to  the  value  of  work  and  materials,  and  not  against  both 
for  the  aggregate  amount.     Ibid. ,  300 

9.  The  lien  does  not  follow  the  materials  furnished,  from  place  to  place,  but 

is  upon  the  land;  severed  from  the  land,  they  become  personal  propertj' 
untU  again  united  or  merged  in  the  land.    Ibid.,  300 

683 


658  INDEX. ^ 

LIFE  ESTATE. 

1.  A  husband  by  his  last  will  gives  to  his  wife  all  his  estate,  except  so  much 

of  a  described  piece  of  land  as  it  might  be  necessary  to  sell  to  pay  all  his 
just  debts,  to  own  its  long  as  she  should  remain  his  widow;  this  will  in- 
vest her  with  a  life  estate,  if  she  continues  unmarried.  Batterton  v. 
Yoakum,  288 

2.  Such  a  will  is  not  to  be  understood  as  creating  a  charge  of  the  debts  of  the 

deceased  upon  the  life  estate.     Ihich,  _    288 

3.  To  recover  in  ejectment,  the  claimant  must  have  such  an  estate  in  the 

land  as  entitles  him  to  the  present  possession;  and  where  there  is  an  out- 
standing life  estate  in  the  land  claimed,  or  where  a  valid  sale  of  it  has 
been  made,  to  pay  the  debts  of  the  ancestor,  the  heirs  cannot  maintain 
such  action.    Ibid.,  288 

LIMITATION. 

1.  A  party,  who  holds  land  under  paper  title,  purporting  to  convey  the  same, 

and  pavs  taxes  for  seven  successive  years,  will  be  protected.  tMcCoiinel 
V.  Sfreef,  253 

2.  That  the  title  of  a  party  originated  in  good  faith,  and  that  he  holds  un- 

der it,  will  be  presumed  until  the  contrary  is  shown.     Ibid.,  253 

8.  Good  fiiith,  (under  the  act  ot  1889,  to  quiet  possession,)  is  understood  to 

be  the  opposite  of  fraud,  and  of  bad  faith;  and  its  non-existence  must 

l»e  established  by  proof.     Ibid.,  253 

4.  Where  courts  of  equity  have  concurrent  jxirisdiction  with  courts  of  law, 

and  the  party  proceeds  in  equity,  if  barred  at  law  he  will  also  be  barred 
in  equity.     Maiming  v.  Worreti,  267 

5.  Although  the  statute  of  limitations  may  not  in  terms  apply  to  courts  of 

equity,  yet  by  analogy  equity  will  act  upon  the  statute  and  will  refuse 
relief  where  the  bar  is  complete  at  law.     Ibid.,  267 

6.  A  mortg.ige  became  forfeited  in  1837;  an  undivided  portion  of  the  mort^ 

g.iped  lands,  conveyed  prior  but  recorded  subsequent  to  the  mortgage, 
which  were  soon  after  partitioned  between  the  mortgagor  and  his  vend- 
ee; the  parties  who  subsequent  to  the  partition  acquired  from  the  vend- 
ee of  the  mortgagor  and  held  the  land  in  actual  possession  over  seven 
years  and  paid  taxes,  were  held  to  be  protected  under  the  statute  of  lim- 
itations against  the  application  by  bill  of  the  mortgagee  to  foreclose  his 
mortgage;  the  possession  under  paper  title  and  payment  of  taxes  for 
seven  years  being  a  bar  to  equity  relief  against  the  lands  so  held  under 
the  mortgagor.     Ibid.,  267 

7.  Claim  and  color  of  title,  within  the  meaning  of  the  statute  of  limitations, 

ifi  the  same  as  that  given  to  those  words  by  the  courts,  when  applied  to 
Bupport  an  adverse  possession.     McCleUan  v.  Kellogg,  498 

8.  Color  of  title  may  commence  without  any  writing;  and,  if  founded  upon 

a  writing,  such  writing  need  not  show  on  its  face  a  prima  fade  title, 
but  may  be  good  as  a  foundation  for  color,  however  defective  otherwise. 
Ibid.,  498 

See  Claim  and  CoLon  op  Title. 

LIQUOR  LAWS. 

1.  The  net  for  the  Ruppression  of  intemperance,  approved  February  12th, 

185.'),  did  not  repeal  jirior  laws,  providing  for  the  granting  of  licenses, 
for  selling  spirituous  li(|uors.  and  penalties  for  selling  without  such  li- 
cense.    Zarrr.s.sdlir  v.  People,  101 

2.  No  portion  of  this  act  was  to  take  effect,  until  after  the  people  .should  de- 

cide bv  a  vote  to  adopt  it.     Ihid.,  101 

3.  In  Construing  a  statute,  the  intention  of  the  legislature  will  be  considered; 

and  to  this  end  the  whole  act.  the  law  existing  prior  to  its  passage,  the 
motive  for  it.s  jiassage,  and  the  mischief  to  be  remedied  or  avoided,  will 
U:  carefully  weiifhed.     Ibid.,  101 
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4,  In  an  action  of  debt  for  violation  of  a 'town  ordinance  against  selling  liq- 
uor, in  order  to  justify  a  recovery,  it  should  be  shown  that  the  liquor 
had  been  sold  after  the  ordinance  took  effect.  Neiolan  v.  Town  of  A  u- 
rora.  379 

See  Indictment,  License. 

MALICIOUS  PROSECUTION. 

1.  A.  sued  B.  before  a  justice  of  the  peace,  to  recover  back  money  which  B. 

alleged  had  been  overpaid  to  A.  on  a  contract  for  ferriage.  Both  were 
sworn  at  the  trial;  A.  affirmed  the  existence  of  a  contract,  which  B.  de- 
nied. A.  then  charged  B.  with  perjury  and  hid  him  arrested,  and,  on 
examination,  he  was  discharged,  for  which  B.  brought  an  action  for 
malicious  prosecution  against  A.  Held,  that  on  the  trial  of  the  action 
for  malicious  prosecution,  A.  should  be  permitted  to  show  in  his  defence 
the  testimony  given  by  him  upon  the  hearing  of  the  prosecution,  touch- 
ing the  existence  and  character  of  the  alleged  contract.  RicJiey  v. 
McBean,  63 

2.  A  reasonable  ground  of  suspicion,  supported  by  circumstaaces  sufficiently 

strong  in  themselves  to  warrant  a  cautious  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  offence  with  which  he  is  charged,  is 
probable  cause  to  be  shown  in  defeuce  of  an  action  for  malicious  prose- 
cution.   Ibid.,  63 

MANDAMUS. 

1.  The  grant  to  a  railroad  company,  to  construct  a  road,  with  such  append- 

ages as  may  be  deemed  necessary  for  the  convenient  use  of  the  same, 
will  authorize  them  to  acquire  land  by  condemnation  for  work-shops, 
&c. — these  being  necessarv  appendages.  Chicago,  Burlington  <&  Qitin- 
cy  R.  R.  Co.  V.  Wilson,    '  123 

2.  This  power  is  not  exhausted  by  an  apparent  completion  of  the  road,  if  an 

increase  of  business  shall  demand  other  appendages,  or  more  room  for 
tracks.     Ihid.,  ^  _  _  123 

3.  On  an  application  to  a  judge  for  the  appointment  of  commissioners  to 

condemn  lands,  he  is  compelled  to  act,  if  such  a  case  is  made  as  the 
statute  directs.    He  is  rather  a  ministerial  than  a  judicial  officer.    Ibid., 

123 

MARKETS  OVERT. 

1.  Markets  overt,  as  known  to  the  common  law,  making  distinctions  in  the 
sale  of  stolen  property,  are  not  recognized  in  this  State.  Netckirk  v. 
Dalton,  413 

MECHANICS'  LIEN. 

1.  A  mechanics'  lien,  as  created  by  the  statute,  is  not  upon  the  specif  c  th'ng 

furnished,  nor  upon  the  interest  alone  of  the  party  in  the  land,  for 
whom  furnished,  but  against  the  land,  to  be  satisfied  in  any  way  consist- 
ent with  the  statute  and  the  principles  of  equity.  Steigleman  v.  Mc- 
Bride,  300 

2.  Generally,  although  all  the  materials  furnished,  upon  which  the  lien  ac- 

crues, are  destroyed  or  removed,  the  lien  still  continues  against  the  land. 
Ibid.,  _  ...  .  .  ^00 

3.  In  a  proceeding,  under  this  lien,  against  a  party  in  possession,  though  he 

should  not  be  the  owner,  the  land  may  be  sold,  and  the  purchaser  will 
take  the  title  as  against  him;  and  whatever  interest  he  had  in  the  land 
will  vest  in  the  purchaser.     Ibid. ,  300 

4.  Persons  not  parties  to  the  proceeding  wiU  not  be  affected  by  it.     Ibid. , 

300 

5.  If  the  work  done,  or  the  materials  furnished,  is  so  furnished  or  done  upon 

distinct  premises,  the  lien  must  be  against  each  of  the  several  premises, 
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according  to  the  value  of  work  and  materials,  and  not  against  both  for 
the  aggregate  amount.     SivigUman  v.  McBride,  300 

6.  The  litm  does  not  follow  the  materials  furnished,  from  place  to  place,  but 

is  upon  the  land;  severed  from  the  land  they  become  personal  property 
until  again  united  or  merged  in  the  land.     Ibid.,       ^  300 

7.  ]n  enforcing  a  mechanics'  lien,  all  persons  interested  in  the  land  should 

be  made  parties  to  the  suit,  or  the  rights  of  those  not  made  parties  will 
not  be  affected  bv  the  decree.     WiUiams  v.  Chapman,  423 

8.  Where  two  parties"  have  acquired  title  to  land,  one  under  proceedings  for 

a  mechanics'  lien,  the  other  under  proceedings  to  foreclose  a  mortgage, 
ii  the  mortgagee  or  others  interested  were  not  made  party  to  the  suit 
enforcing  the  lien,  and  were  ignorant  of  it,  the  title  to  the  land  derived 
tlu-ough  the  mortgage  will  be  superior.     Ibid.,  423 

9.  The  mechanics'  lien  will  attach  from  the  delivery  of  the  materials  upon 

the  premises,  and  the  use  of  them  by  connecting  them  to  the  freehold, 
not  from  the  date  of  a  contract.    Ibid.,  423 

See  Lien. 

MISDEMEANOR. 

1.  In  cases  of  misdemeanor,  if  the  defendant  waives  a  jury  and  puts  him- 
self upon  the  court  for  trial,  he  cannot  assign  for  error  that  the  court 
tried  the  issue.     Zarresseller  v.  People,  101 

See  Criminal  Law. 

MORTGAGE. 

1.  The  ca-shier  of  a  bank  acting  in  conformity  with  tl:ie  practice  and  rules  of 

the  institution,  may  release  a  debt  secured  by  mortgage  in  its  favor. 
Nor  need  such  release  be  under  seal.     Bi/an  v.  DunJap,  40 

2.  A  mortgagee,  being  a  banking  institution,  by  its  agrents  and  servants 

may  do  all  such  acts  in  respect  to  the  debt  as  usually  may  be  done  in 
money  transactions,  verbally  or  in  writing,  without  regard  to  the 
mortgage  security.     Ibid.,  40 

3.  A  transfer  of  a  debt  secured  by  mortgage,  by  assignment  or  delivery, 

would  generally  carry  the  mortgage  in  equity,  and  payment  of  the 
debt  will  discharge  the  lien.     Ibid.,  40 

4.  Payment  of  a  debt  secured  by  mortgiige  may  be  made  otherwise  than  by 

the  delivery  of  money,  and  the  entry  of  satisfaction  on  the  margin  of 
the  record  of  the  mortgage  is  not  required  as  prescribiug  a  rule  of  evi- 
dence.    J  bid.,  40 

5.  If  a  decree  directs  the  sale  of  land  subject  to  an  incumbrance  for  notes 

not  then  due,  the  purchaser  takes  the  land  subject  to  the  incumbrance, 
and  cannot  sue  to  recover  the  amount  of  the  notes;  thf?y  are  paid  by 
op<'ration  of  law.     Weiner  v.  Ileintz,  259 

6.  If  the  mortgagee  acquires  the  fee  in  the  land,  the  debt  is  merged  in  the 

land;  and  unless  some  contrary  intention  is  manifest,  the  debt  is  ex- 
tin-t.     Ibid.,  259 

7.  Althfiugh  equity  may  grant  relief  by  a  strict  foreclosure,  the  practice 

should  not  I)e  encouraged.     Ibid.,  259 

8.  The  right  of  redemption  continues  until  barred  by  lapse  of  time,  by  strict 

fort'closure,  or  by  judicial  s<ile.  But  such  right  of  redemption  ceases 
aftt'r  a  sale  under  a  decree  to  pay  the  debt.     Ibid.,  259 

9.  A  fuit  at  law  to  coerce  payment  of  a  balance  remaining  due,  after  apply- 

ing the  proceeds  of  the  sale,  does  not  open  tlie  sale  and  entitle  the  mort- 
gagor to  redeem,  except  within  the  time  limited  by  the  statute.     Ibid., 

259 

10.  A  mortgage  became  forfeited  in  1837;  an  undivided  portion  of  the 
niortgiigcd  lands,  conveyed  prior  but  recorded  subsequent  to  the  mort- 
pige.  wiiich  wi-re  soon  after  nartitioned  between  the  mortgagor  and 
hi.s  vendee;  tlie  parties  who  subsequent  to  the  partition  ax;quired  from 
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the  vendee  of  the  mortgagor,  and  held  the  land  in  actual  possession 
over  seven  years  and  paid  taxes,  were  held  to  be  protected  under  Ihe 
statute  of  limitations  against  the  application  by  bill  of  the  mortgagee 
to  foreclose  his  mortgage;  the  possession  under  paper  title  and  pay- 
ment of  taxes  for  seven  years  Ijeing  a  bar  to  equity  relief  against  the 
lands  so  held  under  the  mortgagor.     Manning  v.  Warren,  267 

11.  Where  a  corporation  is  authorized  to  execute  a  mortgage,  and  the  exi- 
gency of  its  affairs  and  its  interests  demanded  tiiat  one  should  be  made, 
of  which  it  should  be  the  proper  judge,  it  will  be  sustained.  Reed,  v . 
Bradley,  321 

12.  A  mortgagee  of  a  telegraph  company  who  has  advanced  money  in  good 
faith,  to  organize  and  maintain  its  business,  having  taken,  the  manage- 
ment of  its  affairs  upon  himself,  to  secure  the  repayment  of  his  loan, 
can  maintain  replevin  for  the  mortgaged  property;  although  a  circular 
may  have  been  issued  in  the  name  of  the  company,  soliciting  business, 
he  could  only  use  the  franchise  in  the  name  of  the  corporation,  and 
such  circular  would  not  conclude  his  rights.     Ibid.,  821 

See  Chattel  Mortgage. 

MUTUAL  DEMANDS. 

1.  Mutual  demands  arising  out  of  the  same  subject  matter,  although  one 
arises  ex  contractu,  and  the  other  ex  delicto,  capable  of  being  balanced 
against  each  other,  may  be  adjusted  in  one  action.  Brigham  v.  Haii- 
ley,  38 

NEGLIGENCE. 

1.  A  bailee  without  rewara,  is  required  to  use  such  care  and  discretion  in 

the  performance  of  a  duty,  as  may  be  expected  of  all  men  of  common 
prudence  in  their  own  affairs;  and  will  be  liable  only  for  bad  faith  or 
gross  negligence.     Skelley  v.  Kahn,  170 

2.  If  he  undertake  to  convey  or  pay  money,  he  is  bound  to  perform  his 

undertaking,  with  the  care  and  responsibility  incident  to  such  an  ob- 
ligation.    Ibid.,  _  170 

3.  The  question  of  negligence  is  a  question  of  fact,  to  be  passed  upon  by 

the  jury.    l¥d.,  170 

See  Common  Carkiers,  Railroads. 
NEGRO. 

1.  In  a  prosecution  under  the  act  to  prevent  the  immigration  of  free  ne- 

groes into  this  State,  it  is  erroneous  to  instruct  the  jury  to  disregard 
the  statements  of  the  negro,  if  such  were  contradictory  of  his  acts,  as 
to  his  intention  to  be  a  resident;  both  should  be  considered,  giving  such 
weight  to  each  as  they  might  deserve.     Torrey  v.  People,  105 

2.  The  affidavit  for  an  arrest  under  this  statute  should  aver  that  the  negro 

has  come  into  the  State  within  the  time  prohibited;  and  he  has  a  right 
to  demand  the  nature  and  cause  of  the  accusation  against  him ,  and 
if  this  does  not  show  an  offence  against  the  law,  he  should  be  dis- 
charged.   Ibid.,  105 

NEW  TRIAL. 

1.  In  a  case  for  divorce,  if  the  court  thinks  the  finding  wrong,  it  should  set 

aside  the  verdict  and  order  a  new  trial,  or  perhaps,  reform  the  verdict, 
and  enter  a  decree  contrary  to  it.     Thatcher  \.  Thatcher,  66 

2.  The  verdict  of  a  jury  in  such  a  case,  where  the  evidence  is  not  preserved 

in  the  record,  shows  that  the  proofs  sustained  the  allegations  in  the  bill, 
and  the  court  must  so  consider.    Ibid.,  66 

3.  Where  the  record  does  not  show  an  exception  taken  to   the  decision  of 
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the  Circuit  Court  in  overruling  a  motion  for  a  new  trial,  the  decision 
cannot  be  assigned  for  error.     Smith  v.  Kahili,  67 

4.  A  second  new  trial  in  ejectment  will  not  be  granted  because  the  defend- 
ant aJleges  he  can  make  further  proof,  which  proof  was  aojcssible  to 
him  on  the  other  trial,  and  is  merely  cumulative,  when  he  does  not  show 
any  satisfactory  reason  for  not  having  produced  it.  Lafiin  v.  Herring- 
ton,  S99 

6.  The  judgment  of  the  court  below,  in  refusing  such  new  trial,  unless  it  is 
clearly  shown  that  error  was  committed,  will  not  be  disturbed.    Ihid. ,  399 

See  Practice. 
NONSUIT. 

1.  Wliere  a  case  is  submitted  to  the  court  for  trial,  the  plaintiff  may  take  a 
nonsuit  after  the  court  lias  announced  its  opinion,  and  before  a  note 
thereof  is  entered.    Haue  v.  Harrouu,  494 

See  Pkactice. 

OFFICE.    OFFICER. 

1.  A  director  of  the  State  institution  for  the  education  of  the  deaf  and 

dumb,  appointed  by  the  Governor  with  the  advice  of  the  Senate,  holds 
an,  "  office  of  honor  "  within  the  meaning  of  the  twenty-ninth  section 
of  the  third  article  of  the  constitution,  which  will  be  vacated  by  an  ac- 
ceptance of  an  appointment  as  marshal  by  authority  of  the  United 
States.     Dicki<nn  v.  People,  191 

2.  A  judgment  of  ouster  upon  a  proceeding  by  quo  warranto  wiU  not  be  re- 

vfr.>ed,  because  formal  leave  to  file  the  information  had  not  been  first 
obtained,  if  it  appears  that  there  was  an  acquiescence  in  the  proceeding. 
IhiiL,  191 

3.  A  director  in  the  same  institution  (for  the  education  of  the  deaf  and  dumb) 

has  sutticient  interest  to  entitle  him- to  make  the  information  in  such  pro- 
ceeding.    Ibid.,  191 

4.  The  several  acts  of  the  General  Assembly  since  1839  have  kept  alive  the 

succession  in  the  several  olficers  appointed  as  agents  for  the  inhabitants; 
and  the  present  trustees  miy  sue  and  recover  upon  a  judgment  in  favor 
of  a  school  commissioner  wliich  was  rendered  at  tliat  time.  Trustees  of 
Schools  V.  Douglas,  209 

OFFICIAL  BOND. 

1.  An  official  bond  of  a  justice  of  the  peace  is  obligatory  from  the  time  it  is 

left  with  the  clerk  for  approval,  if  it  is  not  rejected  by  him,  although  he 
omits  to  approve.     Green  v.  U'drdirell,  278 

2.  The  sureties  upon  an  official  bond  of  a  justice  of  the  peace  will  be  held 

liable  so  long  as  he  performs  the  duties  of  the  station,  without  reference 
'  to  the  regularity  of  his  election,  conunission  or  eligibility.     Ihid.,     278 

3.  The  Iward  of  sui>ervisors,  where  township  organization  is  adopted,  leg-ally 

succeeds  to  the  County  Commissioners'  Court,  and  may  bring  suit  on 
the  l)ond  of  a  justice  of  the  ])eace.     Ihid.,  278 

4.  The  official  l>ond  of  a  justice  of  the  peace  de  facto,  is  an  obligatory  instru- 

ment.   Ibid..  278 

OUSTER. 
See  Eviction'. 

PARTIES. 

1.  Parties  to  suits  in  chancer}'  should  be  described  by  their  proper  names, 
if  known;  if  tlieir  nanifs  are  unknown,  they  must  be  made  parties  in 
the  nianinT  prcserilied  by  tlie  forty-first  section  of  the  twenty-first  chap- 
ter of  the  Revised  Statutes.     Kirkham  v.  Justice,  107 
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PARTITION. 

1.  No  default  should  be  taken  against  infants  in  a  petition  for  partition;  a 

guardian  ad  litem  should  be  appointed  for  them  before  any  steps  are 
taken,  wherein  they  are  entitled  to  be  heard.     Cost  v.  Rose,  276 

2.  A  decree  of  partition  should  not  be  rendered  against  infants  without  proof 

of  the  case  made  by  the  bill;  which  proof  should  be  preserved  in  the 
record.    Ihid.,  276 

3.  Where  land  descends  to  the  wife,  it  should,  on  partition,  be  set  off  to  the 

husband  and  wife  in  right  of  the  wife,  or  to  her  alone,  not  to  them 
jointly  and  in  fee.    Ihid.,  276 

See  Infants,  Husband  and  Wife. 

PATENT. 

1.  The 'assignment  of  an  interest  in  a  patent,  granted  for  an  ornamental  de- 

sign for  an  "  horological  cradle,"  is  a  sufficient  consideration  to  enable 
a  party  to  recover  on  promissory  notes  given  therefor,  although  the  in- 
vention may  be  practically  of  but  little  value.    Mi/ers  v.  Turner,     179 

2.  That  although  the  assignment  described  the  patent  as  being  for  "an  horo- 

logical cradle,"  it  will  be  understood  as  of  the  thing  patented,  without 
reference  to  all  the  parts  which  constitute  a  cradle.     Ihid.,  179 

3.  Where  the  patent  assigned  is  referred  to  by  date,  it  may  be  presumed  the 

purchaser  examined  it  for  himself.  The  Maxim  of  '■^caveat  enqjtor"' 
would  apply  to  such  a  transaction.    Ihid.,  179 

4.  The  Act  of  Congress,  requiring  a  transfer  of  letters  patent  to  be  recorded 

in  the  Patent  Office  within  three  months,  is  directory  only  as  between 
the  parties.    Hildreth  v.  Turner,  184 

PAYMENT. 

1.  A  transfer  of  a  debt  secured  by  mortgage,  by  assignment  or    delivery, 

would  generally  carry  the  mortgage  in  equity,  and  payment  of  the  debt 
will  discharge  the  lien.     Ri/an  v.  Dunlap,  40 

2.  Payment  of  a  debt  secured  by  mortgage  may  be  made  otherwise  than  by 

the  delivery  of  money,  and  the  entry  of  satisfaction  on  the  mirgin  of 
the  record  of  the  mortgage  is  not  required  as  prescribing  a  rule  of  evi- 
dence.   Ihid.,  40 

-    •.  -  .  1  . 

PLEADING.  '  .^      ^ 

1.  A  plea  of  failure  of  consideration  should  set  oufwhat  the  consideration 

was,  or  in  what  particular  it  failed.     Vanlandmghmn  v.  Ryan,  25 

2.  Whatever  the  parties  choose  to  present  in  issue,  by  their  pleadings  and 

proofs,  whether  of  law  or  fact,  ought  to  conclude  them  from  another 
suit,  if  such  pleadings  and  proofs  present  the  merits  of  the  controversy. 
Ihid.,  _  _  _  .  .        25 

3.  A  demurrer  to  a  good  plea  in  bar  wiU  estop  a  plaintiff  from  raising  the 

same  issue  in  another  suit.     Ihid.,  25 

4.  A  judgment  upon  a  demurrer,  for  defect  in  the  pleadings,  will  not  bar 

another  action  for  the  same  cause.     Ihid.,  25 

5.  When,  by  a  df^fect  in  pleading,  the  merits  of  an  action  or  defence  were 

not  presented,  a  plea  of  former  recovery  will  not  be  a  bar  to  a  second 
action.     Ihid.,  26 

6.  But  if  the  cause  of  action  is  well  set  forth,  and  a  judgment  proceed  upon 

the  ground  that  the  action  will  not  lie,  the  party  will  be  concluded 
and  barred  by  the  issue  of  law  raised  by  his  pleading.     Ihid. ,  25 

7.  Where  an  affidavit  for  an  attachment  alleges  that  a  defendant  is  about  to 

remove  his  property  fro-m  this  State  to  the  injury  of  the  plaintiff,  and 
this  allegation  is  traversed  by  a  plea  in  abatement,  it  is  not  error  on 
the  trial  of  such  a  plea  to  instruct,  that  unless  the  jury  believe  from  the 
evidence  that  the  defendant  was  at  that  time  about  to  remove  his  prop- 
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erty  as  alleged,  they  should  find  for  the  defendant.     Bide/way  v.  Sniifh. 

o  > 

8.  Such  a  plea  should  conclude  to  the  country,  and  a  common  similiter  I  rmn 

the  issue:  the  burden  of  proof  is  on  the  plaintiff  to  maintain  the  allega- 
tion of  his  affidavit ;  and  if  ihe  verdict  is  for  the  defendant,  the  wr-t  is 
quashed,  and  he  is  out  of  court.     Ibid.,  _  So 

9.  The  laws  of  the  forum  must  govern  the  pleadings  and  evidence.     Boi'd 

V.  Brogg.  69 

10.  Each  count  of  a  declaration  must  truly  set  out  the  contract  and  can  e  of 
action,  and  if  the  evidence  does  not  sustain  the  count,  the  action  iails; 
a  party  cannot,  in  any  subsequent  pleading,  change  the  contract  so  a^ 
to  present  a  new  or  different  cause  of  action.     Htfe  v.  Wells,  'tis 

11.  Pleadings  in  the  Supreme,  as  in  other  courts,  should  be  properly  entitled 
in  the  cause.     Nnppery.  Short,  119 

12.  A  variance  between  a  writ  and  declaration  can  only  be  taken  advantage 
of  by  plea  in  abatement:  and  after  an  award  upon  a  reference  by  the 
court  such  a  plea  is  unavailing.     Thorpe  v.  Starr,  199 

13.  In  an  action  in  tort,  founded  on  a  breach  of  duty,  seeking  the  recovery 
of  damages  and  not  a  specific  thing,  the  non-joinder  of  any  of  the  own- 
ers can  only  be  fciken  advantage  of  by  plea  in  abatement.  If  such 
plea  is  not  interposed,  the  plaintiffs  recover  proportionately  to  their  in- 
terests or  damages,  and  the  other  joint  owners  may  afterward  sue  and 
recover  their  proportion  of  the  whole  damages.  Johnson  v.  Richard- 
son, _  302 

14.  A  plea  which  avers  that  a  bill  of  exchange  was  drawn  to  a  bank  in  Illi- 
nois, made  payable  in  New  York,  with  express  reference  to  the  laws  of 
New  York,  but  bearing  twelve  per  cent,  interest,  besides  the  price  of 
exchange  between  the  two  places,  and  was  therefore  void  by  the  stat- 
utes of  New  York  setting  them  out,  is  not  an  immaterial  plea,  as  such  a 
plea,  if  true,  presents  a  good  defence  to  a  suit  on  the  bill.  McAllister 
V.  Smith,  321 

15.  An  affidavit  to  a  plea,  in  which  the  party  states  that  he  has  a  defence 
to  the  merits  of  the  action,  omitting  the  word  "good,"  is  suflicient, 
under  the  act  regulating  the  practice  in  the  Circuit  and  Common  Pleas 
Courts  of  Cook  county,  and  jiorjury  may  be  assigned  upon  it,  if  the  plea 
were  \vholly  frivolous.     McDonald  \.  Ohoell,  375 

16.  The  said  act  of  12th  February,  1853,  was  clearly  within  the  constitu- 
tional power  of  the  Legislature  to  enact.     Ibid.,  375 

17.  A  plaintiff  cannot  crave  oyer  of  a  judgment  pleaded.  He  admits  the 
recovery  by  his  demurrer  to  the  pica;  the  plea  should  be  traversed. 
Ilanna  v.  Yociim,  387 

18.  Profert  can  only  be  made  of  contracts,  &e.,  in  the  power  of  a  party  to 
produce;  not  of  records.     Ibid.,  .387 

19.  LI nder  the  general  issue,  it  is  not  competent  to  show  a  total  or  partial 
failure  of  cnn>ider.ition  of  a  promissory  note.     Rose  v.  Mortimer,     475 

20.  A  substantial  statenrmt  of  an  award  in  a  declaration  in  assumpsit,  show- 
ing the  obligation  to  pay  money,  is  sufficient.     Haywood  v.  Harmon, 

477 

21.  All  roasanaVtle  intendments  will  be  indulged  in  support  of  an  award, 
where  no  fraud,  corruption  or  unfairness  is  shown.     Ibid.,  477 

22.  A  judgment  of  another  State  will  be  conclusive  in  this,  if  it  appear  that 
the  court  of  such  State  had  i)roi)erly  acquired  jurisdiction  of  the  person 
an<l  the  subject  matter.     Smith  v.  Smith,  482 

23.  A  want  of  jurisdiction  in  the  court  need  not  be  pleaded,  where  the  fact 
affirmafi'oly  appears  on  the  record  produced.     Ibid.,  '  482 

24.  Where  a  foreisrn  judgment  w;is  rendered  against  two,  one  of  whom  was 
not  served  with  process,  and  suit  is  brought  against  the  party  served,  as 
upon  a  j'>int  judgmtmt,  he  nray  show  the  variance  upon  a  proper  plea, 
and  so  ox^-lude  the  record  when  offered  as  proof.     Ibid.,  482 

25.  A  vananco  b  'tween  the  writ  and  the  declaration  must  be  taken  advan- 
tage of  by  plea  in  abatement.     Carpenter  v.  Hoijt,  529 

26.  It  is  not  requisite,  in  an  action  upon  a  judgment  of  a  sister  State,  to 
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aver  that  the  court  -which  pronounced  the  judgment  had  general  juris- 
diction or  special  jurisdiction  of  the  subject  matter,  or  ot:  the  person,  if 
the  action  is  upon  a  judgment  of  a  court  of  general  jurisdiction.  Bae 
Y.Hulbert,  572 

27.  It  is  the  duty  of  this  court  to  take  the  same  notice,  that  the  Supreme 
Court  of  another  State  had  jurisdiction  of  the  subject  matter  and  of  the 
regularity  of  its  proceedings,  that  it  would  take  of  a  domestic  judg- 
ment.    Ibid.,  _  .  .   .     .  ^'''^ 

28.  Trespass  vi  et  armis,  is  not  the  proper  form  of  action  for  injuries,  result- 
ing from  the  negligence  of  the  servants  of  a  corporation;  trespass  on  the 
case  is  the  proper  action,  of  which  a  justice  of  the  peace  has  not  juris- 
diction.   Illinois  Central  R.  E.  Co.  v.  Reedy,  680 

POSTHUMOUS  CHILD. 

See  Heirs. 

POWEE.    POWER  OF  ATTORNEY. 

1.  The  appointment  of  one  party  to  act  for  another,  where  it  is  coupled 

with  an  interest,  is  irrevocable.  The  interest,  coupled  with  the  power, 
must  be  in  the  thing  itself,  upon  which  the  power  is  to  operate,  or  the 
power  must  be  'created  upon  a  valuable  consideration.  Bonnet/  v. 
Stnifh,  531 

2.  Wnere  the  person  empowered  to  act  for  another  has  only  an  interest  aris- 

ing out  of  its  execution,  as  in  the  proceeds  as  for  compensation,  the 
power  is  revocable.  But  if  the  power  is  expressed  to  be  irrevocable, 
and  the  attorney  has  an  interest  in  its  execution,  it  will  remain  irrevo- 
cable.   Ibid.,  531 

PRACTICE. 

1.  Upon  an  application  to  amend  the  record  of  judgment,  by  making  a  new 

party,  such  party,  when  brought  into  court,  should  be  ruled  to  plead, 
before  he  is  adjudged.  Nor  should  the  judgment  be  entered  ininc  p?'o 
tunc,  so  as  to  give  it  any  retroactive  effect.     Loomis  v.  Francis,      206 

2.  An  action  of  forcible  entry  and  detainer  cannot  be  maintained  against 

two  or  more,  who  hold  in  severalty.     Reynolds  v.  Thomas,  207 

3.  Courts  of  law  will  not  take  cognizance  of  separate  causes  of  action 

against  different  parties  in  the  same  suit.     Ihid.,  207 

4.  Where  a  case  is  brought  from  the  Circuit  to  the  Supreme  Court,  and  re- 

manded, the  defendant  in  the  Circuit  Court  is  presumed  to  know  that 
the  case  is  returned  and  docketed  without  notice  of  the  fact.  Murray 
y.  Whittal-er,  230 

5.  Either  party  may  procure  the  record  from  the  Supreme  Court,  and  have 

the  case  placed  on  the  docket  of  the  Circuit  Court  for  further  proceed- 
ings; and  the  opposite  party  will  after  that  be  governed  by  the  action 
of  the  Circuit  Court.     Ibid.,  230 

6.  While  it  might  be  a  better  practice  for  the  Circuit  Courts  to  cause  notice 

of  the  filing  of  the  record  in  such  cases  to  be  given,  yet  it  is  not  in  the 
power  of  the  Supreme  Court  to  make  a  rule  in  that  regard.     Ibid.,  230 

7.  Taking  an  appeal,  executing  a  bond,  &c.,  are  in  the  nature  of  process  to 

remove  a  case  from  an  inferior  to  a  superior  court;  and  if  these  should 
be  irregular,  and  objection  is  not  made  in  the  first  instance  after  ap- 
pearance, the  irregularity  is  waived.     Mitchell  v.  Jacobs,  235 

8.  An  appearance  in  a  case,  except  to  object  to  the  process  or  service,   is  a 

waiver  of  all  irregularity  in  them.     Ibid.,  235 

9.  Where  counsel  for  defendant  found  a  lease  among  the  papers  in  the  cause 

not  marked  filed,  which  was  an  important  piece  of  evidence  for  plaintiff", 
and  annexed  it  to  a  dedimus  and  sent  it  out  of  the  State,  it  was  held 
that  secondary  evidence  of  its  contents  should  be  admitted.    Ibid.,     235 

10.  Exceptions  may  be  taken  to  the  decision  of  a  Circuit  Court,  trying  a 
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case  without  the  intervention  of  a  ]\itj,  but  they  must  be  taken  at  the 
time;  and  then  error  can  be  assigned,  not  otherwise.  Parsons  v.  Erans, 

11.  A  scire  facias,  unon  recogrnizance.  should  show,  by  proper  recitals,  that 
the  recognizance  had  legally  become  matter  of  record.  Shadley  v. 
People,  .  2^^ 

12.  A\1iere  persons  are  regularly  summoned  as  gnrnishees,  and  make  de- 
fault, they  admit  an  indebtedness  to  the  defendant  equal  to  the  amount 
recovered  ag-ainst  them.     Whiteside  v.  Tunstall,  258 

13.  A  default  should  not  be  taken  upon  publication,  without  a  return  of 
.   summons  "  not  found."     Cost  v.  Pose,  _  276 

14.  Xo  default  should  be  taken  against  infants,  in  a  petition  for  partition;  a 
guardian  ad  litem  should  be  appointed  for  them  before  any  steps  are 
tiiken,  wherein  they  are  entitled  to  be  heard.     Ibid.,  276 

15.  In  an  action  in  fort,  founded  on  a  breach  of  duty,  seeking  the  recovery 
of  damages  and  not  a  specific  thing,  the  non-joinder  of  any  of  the  own- 
ers can  only  be  taken  advantage  of  by  plea  in  abatement.  If  such  plea 
is  not  interposed,  the  plaintiffs  recover  proportionately  to  their  interests 
or  damages,  and  the  other  joint  owners  may  afterward  sue  and  recover 
their  proportion  of  the  whole  damages.     Johnson  v.  Richardson,      302 

16.  The  statute  of  1853,  regulating  practice  in  certain  courts  of  Cook  coimty, 
does  not  intend  to  make  the  service  of  a  copy  of  declaration  and  rule  to 
plead  a  part  of  the  record;  these  should  be  incorporated  into  a  bill  of  ex- 
ceptions if  objection  to  them  is  to  be  taken.  The  absence  of  them  from 
the  record  will  not  be  taken  as  evidence  that  they  were  not  served. 
Jglehart  v.  Pitcher,  307 

17.  After  the  case  has  been  declared  closed  by  both  parties,  it  is  discretion- 
ary with  the  court,  and  not  assignable  for  error,  whether  the  case  shall 
be  again  opened,  and  further  evidence  offered  to  the  jury.  Welch  v. 
People.  339 

18.  An  affidavit  to  a  plea,  in  which  the  party  states  that  he  has  a  defence  to 
the  merits  of  the  action,  omitting  the  word  "good,"  is  sufficient,  under 
the  act  reguhiting  the  practice  in  the  Circuit  and  Common  Pleas  Courts 
of  Cook  county,  and  perjury  may  be  assigned  upon  it,  if  the  plea  were 
wholly  frivolous.     McDonald  v.  Olwell,         _  _     _  375 

19.  Where  a  ca.se  is  submitted  to  the  court  for  trial,  the  plaintiff  may  take 
a  non  suit  after  the  court  has  announced  its  opinion,  and  before  a  note 
thereof  is  entered.     Howe  y.  Harroun,  494 

20.  A  variance  between  the  writ  and  declaration  must  be  taken  advantage 
of  by  plea  in  abatement.     Carpenter  v.  Iloyt,  529 

21.  To  entitle  a  party  to  a  default  at  a  vacation  term,  under  the  practice 
act  of  1853,  lor  courts  in  Cook  county,  service  of  the  declaration  and  rule 
to  plead  must  be  made  ten  days  before  the  term.     Castle  v,  Judson, 

381 

22.  If  a  party  shall  plead,  demur,  or  enter  a  motion  in  a  cause,  though  filed 
after  the  rule  to  plead  had  expired,  if  not  placed  in  default  by  order  of 
the  court,  he  will  be  in  time;  and  the  plea  or  motion  will  stand  for 
answer  or  hearing.     Ibid.,  381 

23.  An  atfidavit  of  merits  filed  with  a  plea  need  not  be  in  the  express  Xvords 
used  in  the  practice  act.    Ibid.,  381 

24.  The  four  days' notice  required  to  be  given  for  the  hearing  of  a  motion, 
if  the  motion  is  not  reached  ior  hearing,  will  stand  good  for  the  partic- 
ular matter,  without  a  renewal  of  it.     Pleadings  will  also  stand  for. 
hf-aring  from  term  to  term  in  like  manner.     Ihid.,  381 

25.  To  proceed  to  trial  on  other  issues,  without  noticing  a  plea  of  payment 
is  error.     Saw  mis  v.  Clark,  398 

26.  A  default  cannot  be  taken  while  there  Is  a  plea  or  demurrer  unanswered. 
Jbid.,  398 

27.  The  deposition  of  a  witness  may  be  read  on  a  trial,  although  the  witness 
is  present.  The  other  party  may  make  the  witness  his  own,  and  ex- 
amine him  if  he  chooses,     Frink  v.  Potter,  40 

28.  Two  instrumeutii  executed  as  parts  of  the  same  transaction,  whether  at 
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the  same  or  a  different  time,  will  be  construed  together.    Stacey  v.  Unn- 
dall,    ....  467 

29.  Obligations  -which  are  exhibited  as  collateral  evidences  of  indebtedness 
to  support  a  bill  for  foreclosure,  should  be  established  by  proof;  they  do 
not  come  within  the  14th  Section  of  the  Practice  Act.     Ibid.,  467 

30.  Exhibits  and  proofs  in  support  of  a  decree  should  be  preserved  in  the 
recoi-d.     Hid.,  467 

31.  To  avoid  expense  and  the  incumbrance  of  a  record  with  proofs  of  matters 
that  might  be  admitted,  the  court  may  compel  an  admission  or  denial  of 
all  such  allegations  as  require  proof.     Ibid. ,  467 

32.  Motions  to  set  aside  defaults  are  addressed  to  the  sound  discretion  of  the 
court,  and  that  discretion  will  not  be  interfered  with,  unless  it  is  greatly 
abused.     Greenleafv.  Roe,  474 

33.  A  court  may  refuse  the  continuance  of  a  chancery  cause  where  it  appears 
there  is  a  want  of  diligence  in  the  party  asking  the  continuance.  IFilei/ 
v.  Platter,  ^  _  538 

34.  A  party  cannot  obtain  a  continuance,  where  the  original  case  is  ripe  for 
hearing,  by  filing  a  cross-bill,  and  having  the  same  answered,  without 
showing  sufficient  cause  for  delay.     Ibid.,  538 

?5.  A  partywho  has  taken  the  deposition  of  a  witness,  has  a  right  to  read 
it  in  evidence,  although  the  witness  may  be  present  at  the  trial.  If  the 
opposite  party  chooses,  he  may  examine  the  witness.  Bradley  v.  Gei- 
selman,  571 

36.  The  clause  of  the  second  section  of  the  Practice  Act,  giving  jurisdiction 
in  the  county  where  the  contract  may  have  specifically  been  made  pay- 
able, does  not  apply  to  contracts  other  than  for  the  payment  of  money, 
to  be  performed  in  the  county  where  the  suit  is  brought.  Porter  v. 
Boardman,  594 

37.  A.  contracts  with  B.  for  the  delivery  of  a  quantity  of  wheat  in  Cook 
county.  A.  sued  B.  in  Cook  county  for  breach  of  the  contract,  and  sent 
summons  to  Tazewell  county,  tlie  residence  of  the  defendant:  Held, 
that  the  court  in  Cook  county  had  not  jurisdiction.     Ibid.,  694 

PRECIPE. 

1.  The  attorney  should  state  in  his  precipe  for  a  writ  of  error,  the  names  in 
full  of  all  the  parties  to  tlie  controversy,  and  their  position  in  the  record. 
Napper  v.  Short,  119 

PRE-EMPTION". 

1.  Under  the  act  of  1852,  in  relation  to  the  swamp  lands,  the  right  of  a  pre- 
emptor  is  restricted  to  the  several  legal  subdivisions  of  forty  acres  each, 
portions  of  which  are  covered  by  his  improvements,  not  exceeding  a 
quarter  section.     Songer  v.  Gallatin  County,  63 

PRIORITY  OF  LIEN.  . 

1.  Where  two  parties  have  acquired  title  to  land,  one  under  proceedings  for 
a  mechanic's  lien,  the  other  under  proceedings  to  foreclose  a  mortgage, 
if  the  mortgagee  or  others  interested  were  not  made  party  to  the  suit 
enforcing  the  lien,  and  were  ignorant  of  it,  the  title  to  the  land  derived 
through  the  mortgage  will  be  superior.     Williams  v.  Cha])man,       423 

PROCESS. 

1.  A  delay,  occasioned  by  a  change  of  jurisdiction  from  one  tribunal  to  an- 

other, does  not  impair  the  obligation  of  contracts.     One  remedy  may  be 

.     abolished,  if  another  is  substituted,  so  that  a  party  may  obtain  the  same 

substantial  aid  or  relief .     Netchirkv.  Chapron,  .844 

2.  It  is  not  necessary  that  there  should  be  at  all  times,   a  person  having 

power  to  issue  or  execute  judicial  process.     Ibid.,  344 

3.  A  party  having  the  custody  of  records  does  not,  from  that  fact,  become 

authorized  to  issue  process.     Ibid.,  344 
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PROFERT. 

1.  Profert  can  only  be  marie  of  contracts,  etc.,  in  the  power  of  a  party  to 
produce ;  not  of  records.     Hanna  v.  Yocitm,  387 

PROMISSORY  NOTES. 

1.  The  law  of  the  place  -where  a  promissory  note  is  ijiade.    and'  of  that 

where  it  is  indorsed,  will  govern  the  contract  and  fix  the  liability  of  the 
several  parties.     Bond  v.  Bragg,  69 

2.  The  laws  of    the  forum  must  govern    the    pleadings  and    evidence. 

Ihid.,  69 

3.  To  fix  the  liability  of  an  indorser,  it  was  necessary  to  demand  payment 

and  give  notice  of  its  refusal.     Ibid.,  69 

4.  A  protest  is  not  required  on  inland  bills  and  promissory  notes,  unless  by 

local  lii.w  or  usage;  and  such  protest  is  not.  of  itself,  evidence  of  demand 
of  payment,  non-payment,  and  notice.     Jhld.,  69 

5.  The  assignment  of  an  interest  in  a  patent,  granted  for  an  ornamental 

design  for  an  "  horological  cradle,"  is  a  sufficient  consideration  to  enable 
a  party  to  recover  on  promissory  notes  given  therefor,  although  the  in- 
vention may  be  practicall.v  of  but  little  value.     Myers  Y.  Turner,     179 

6.  When  a  note  is  made  payable  in  a  particular  locality,  it  will  be  presumed 

that  the  parties  intended  to  adopt  the  laws  of  tbat  locality  in  reltjrence 
to  the  rate  of  interest.     McAllister  v.  Sniifh,  3'21 

7.  A  note  made  payable  to  A.  B.  or  bearer,  cannot  be  transferred  by  mere 

delivery,  so  as  to  vest  the  legal  title  in  the  bearer.     Boosa  v.  Crist,  450 

8.  The  same  rule  will  hold,  although  the  note  may  have  been  transferred  by 

delivery  in  a  State  where  such  transfer  would  carry  the  legal  right  with 
it.     Ibid.,  ...  450 

9.  The  holder  of  a  negotiable  note,  indorsed  in  blank,  may  fill  up  the  blank 

with  such  undertaking  as  is  consistent  with  the  nature  of  the  instru- 
ment and  the  intention  of  the  parties.     Webster  v.  Cobb,  459 

10.  The  signature  of  a  third  person  in  blank,  on  the  back  of  a  note  in  the 
hands  of  the  payee,  is  presumptive  evidence  that  it  was  placed  there  as 
a  guaranty,  at  the  time  of  the  execution  of  the  note.     Ibid.,  459 

11.  A  guaranty  may  be  written  over  such  a  signature,  at  the  trial  of  a  suit 
upon  it.     Ibid.,  459 

12.  Upon  an  action  upon  such  a  guaranty,  the  party  may  show,  after  proving 
payment  to  the  payee,  that  it  was  assigned  under  such  circumstances  as 
make  it  colorable,  and  defeat  a  recovery.     Ibid.,  459 

13.  Under  the  general  issue,  it  is  not  competent  to  show  a  total  or  partial 
failure  of  consideration  of  a  promissory  note.     Bose  v.  Mortimer,      475 

14.  A  quit-claim  deed  is  a  sutHcient  consideration  for  a  promissory  note, 
Bon  net/  v.  Smith,  531 

15.  In  a  proceecling  against  the  representatives  of  a  decedent,  the  holder  of 
a  note,  an  indorsement  upon  it,  written  with  a  pencil,  indicating  a 
payment,  raises  a  strong  presumption  of  its  truth,  which  the  holder 
should  explain  away  if  it  is  to  be  avoided.     Greenough  v.  Taylor,    602 

PROTEST. 

1.  A  protest  is  n*t  reqiiired  on  inland  bills  and  promissory  notes,  unless  by 
local  law  or  usage;  and  such  protest  is  not,  of  itself,  evidence  of  demand 
of  payment,  non-payment,  and  notice.     Bond  v.  Bragg,  69 


PUBLIC  ACTS  AND  RECORDS. 

1.  All  public  acta  of  Congress  in  relation  to  the  public  lands,  and  the  acts  of 

8uch  officers  to  whom  execution  of  them  is  confided,  as  are  required  to 
make  and  keep  pul)lic  records  in  relation  thereto,  may  be  shown  by  the 
public  records,  or  by  copies  duly  authenticated,  and  these  are  admissible 
in  evidence.     Lane  v.  Bommilmann,  95 

2.  If  a  record  shows  that  a  court  had  jurisdiction  of  the  subject  matter  and. 
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the  person,  the  judgment  rendered  by  the  court  cannot  be  collaterally 
questioned  for  errors  of  substance  or  form.     Lane  v.  Bommelman,      95 

3.  A  certified  copy  of  a  patent  for  land  issued  by  the  United  States,  may  be 

offered  in  evidence.     Ibid.,  95 

4.  Records  from  the  Circuit  Court  should  be  legibly  written  and  the  pro- 

ceedings be  stated  in  proper  consecutive  order.    Napper  v.  Short,     119 

5.  The  act  of  the  General  Assembly,  which  declares  that  a  county  seat  shall 

not  be  changed,  unless  upon  a  petition  of  a  majority  of  the  voters,  is 
merely  advisory,  and  does  not  deprive  the  legislature  of  the  right  so  to  do 
without  petition.     Turley  y.  County  of  Logan,  151 

6.  That  a  law  appears  on  the  statute  book,  properly  signed,  is  not  conclu- 

sive that  it  was  passed  by  a  constitutional  vote;  tliis  may  be  tested  by 
the  journals.     Ihid.,  151 

7.  The  same  legislature  which  passed  a  law,  may  correct  its  journals,  at  the 

same  or  a  subsequent  session,  so  as  to  make  the  truth  appear;  and  this 
shows  that  a  law  received  the  proper  vote  for  its  passage.    Ihid.,      151 

QUO   WARRANTO. 

1.  The  right  of  a  party  to  exercise  an  office,  should  be  determined  by  quo 

warranto.     Akin  v.  Matte Fon,  167 

2.  A    director   of  the   State  institution  for  the  education  of  the  deaf  and 

dumb,  appointed  by  the  Governor  with  the  advice  of  the  Senate,  holds 
an  "  office  of  honor,"  within  the  meaning  of  the  twenty-ninth  section 
of  the  third  article  of  the  constitution,  which  will  be  vacated  by  an 
acceptance  of  an  appointment  as  Marshal  by  authority  of  the  United 
States.     Dicksonv.  People,  191 

3.  A  judgment  of  ouster  upon  a  proceeding  by  quo  warranto  will  not  be 

reversed,  because  formal  leave  to  file  the  information  had  not  been 
first  obtained,  if  it  appears  that  there  was  an  acquiescence  in  the  pro- 
ceeding.    Ihid.,  191 

4.  A  director  in  the  same  institution   (for  the  education  of  the  deaf  and 

dumb)  has  sufficient  interest  to  erititle  him  to  make  the  information  in 
such  proceeding,     Ihid.,  •     191 

RAILROADS. 

1.  The  grant  to  a  railroad  company,  to  construct  a  road,  with  such  append 

ages  as  may  be  deemed  necessary  for  the  convenient  use  of  the  same- 
will  authorize  them  to  acquire  land  by  condemnation  for  work-shops, 
&c. — these  being  necessary  appendages.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Wilson,  _  _  123 

2.  This  power  is  not  exhausted  by  an  apparent  completion  of  the  road,  if  an 

increase  of  business  shall  demand  other  appendages,  or  more  room  for 
tracks.     Ibid.,^  _  _    _         123 

3.  On  an  application  to  a  judge  for  the  appointment  of  commissioners  to 

condemn  lands,  he  is  compelled  to  act,  if  such  a  cause  is  made  as  the 
statute  directs.  He  is  rather  a  ministerial  than  a  judicial  officer. 
Ihid.,  123 

4.  Railroad  coijipanies  are  not  liable  for  injuries  to  cattle,  unless  they  be 

willfully  or  maliciously  done,  or  done  under  circumstances  exhibiting 
gross  negligence.  These  companies  are  not  bound  to  use  the  highest 
possible  degree  of  care  toward  animals  coming  in  the  way  of  their 
trains.     Great  Western  R.  R.  Co.  v.  Thompson,  131 

5.  The  case  of  the  Chicago  and  MississijJj^i  Railroad  Company  v.  Patchin 

in  16th  Illinois,  referred  to  and^pproved.     Ihid.,  131 

6.  A  passenger  in  a  railroad  car,  need  only  show  that  he  has  received  an  in- 

jurj%  to  make  a  in-ima  facie  case  against  the  carrier;  the  carrier  must 
rebut  the  presumption,  in  order  to  exonerate  himself.  Galena  and 
Chicago  Union  R.  R.  Co.  v.  Yaricood,  609 

7.  Negligence  is  a  question  of  fact,   which  the  jury  should  pass  upon. 

Ihid.,   ...  509 

8.  Persons  in  positions  of  great  peril  are  not  required  to  exercise  all  the 
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presence  of  mind  and  care  of  a  prudent,  careful  man.  The  law  makes 
allowances  for  them  and  leaves  the  circumstances  of  their  conduct  to  the 
jurv.     Galena  and  Chicago  Union  R.  R.  Co.  v.   Yaruood,  509 

9.  The  law  makes  a  distinction  in  the  liability  of  railroad  carriers,  between 

injuries  to  persons  and  property  transported,  and  injuries  to  persons  and 
property  coming  upon  a  railroad  track,  without  the  intervention  of  the 
company.     Central  Millfanj  Trad  R.  R.  Co.  v.  RockafeUow,  641 

10.  Railroiuis  are  not  common  highways  in  the  sense  of  public  wagon  roads. 
Ibid.,  541 

11.  In  passing  public  highways  and  streams,  where  others  have  conimon 
rights,  railway  companies  must  exercise  the  same  care,  and  their  liabil- 
ity will  correspond  with  that  of  all  others  passing  and  doing  business  on 
tliem.     Ibid.,  .  641 

12.  In  an  action  against  a  railway  company  for  killing  an  animal,  it  is  erro- 
neous to  charge  the  jury,  that  if  the  animal  was  running  at  large,  and 
went  upon  the  road  where  the  same  was  unfenced,  that  it  was  lawfully 
there,  and  if  killed  by  any  want  of  ordinary  care  and  diligence,  then  the 
railroad  company  is  liable  for  the  destruction;  or  that  if  said  animal  was 
killed,   because  the  engineer  in  charge  of  the  train  was  not  keeping  a 

S roper  look-out  in  advance  of  the  engine,  without  regard  to  his  other 
uties,  then  it  was  such  negligence  as  would  make  the  comjpany  liable. 
Ibid.,  _  ,  _  .541 

13.  A  railroad  company  has  a  right  to  run  its  cars  upon  its  track,  without 
obstruction,  and  an  animal  has  no  right  upon  the  track  without  consent 
of  the  company;  and  if  suffered  to  stay  there,  it  is  at  the  risk  of  the 
owner  of  the  animal.     Ibid.,  541 

14.  An  allegation  of  negligence  in  the  management  of  the  train,  is  not  sup- 
ported by  proof  that  too  heavy  a  train  was  fastened  to  the  locomotive. 
Ibid..  '  541 

15.  Trespass  ri  ef  arini.^,  is  not  the  proper  form  of  action  for  injuries  result- 
ing from  the  negligence  of  the  servants  of  a  corporation ;  trespass  on  the 
case,  is  the  proper  action,  of  which  a  justice  of  the  peace  has  not  juris- 
diction.    Illinois  Central  R.  R.  Co.  v.  Reedy,  580 

16.  Animals  wandering  upon  the  track  of  an  uninclosed  railroad,  are  strict- 
ly trespassers,  and  the  company  is  not  liable  for  their  destruction,  unless 
its  servants  are  guilty  of  willful  negligence,  evincing  reckless  miscon- 
duct.   Ibid:,  580 

17.  The  burden  of  proof  is  on  the  plaintiff,  to  show  negligence.  The 
mere  fact  that  an  animal  was  killed,  will  not  render  the  company  liable. 
Ibid.,  _         _  580 

18.  In  order  to  show  the  manner  in  which  railroad  trains  are  conducted, 
witnesses  acquainted  with  their  management  must  be  examined. 
Ibid.,  580 

See  Common  Carriers. 

RECOGNIZANCE. 

1.  A  .orirfl  facias  on  recognizance  stands  in  the  place  of  a  declaration,  and 

fills  the  same oHice.     Laurence  v.  People,  172 

2.  It  is  sutKciont  to  state  a  recognizance,  according  to  its  opetation  and  legal 

efff^ct;  or  it  may  be  set  out  verbatim,  and  the  court  will  decide  upon  its 
effect.     Ibid.,  172 

3.  Thf  certificate  of  the  justice,  before  whom  a  recognizance  is  taken,  is  es- 

sential to  its  validity,  and  implies  its  approval  by  him;  no  form  of 
words  is  necessary  to  this  end,  if  the  officer  took  and  accepted  the  re- 
copnizjince  for  thi^  purposes  contemplated  by  the  law.     Ibid.,  172 

4.  A  suit  liy  ."cire  facia. <i  on  a  forfeited  recognizance  in  a  criminal  case  is  for 

the  recovery  of  a  dnbt  of  record,  and  is  a  distinct  proceeding  from  the 
criminal  matter  out  of  which  it  arises.     People  v.  Phelp.9,  200 

5.  Where  11  shi'riff.  in  a  criminal  proceeding,  takes  bail  for  a  larger  sum 

than  iH  directed  by  the  court,  the  recognizance  is  a  nullity.  Wuvgh  v. 
People,  5(31 
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See  Criminal  Law. 

RECORDER'S  COURT,  CHICAGO. 

1.  The  Recorder's  Court  of  the  city  of  Chicago  is  a  constitutional  tribunal, 
not  repealed  o*-  affected  by  the  Act  of  27th  Febr::ary,  1854,  providing 
for  the  better  government  of  towns  and  cities.     Welch  Ex  parte,     161 

REDEMPTION. 

1.  The  right  of  redemption  continues  until  barred  by  lapse  of  time,   by 

strict  foreclosure,  or  by  judicial  sale.  But  such  right  of  redemption 
ceases  after  a  sale  under  a  decree  to  pay  the  debt.     Weiner  v.  Heintz. 

259 

2.  A  suit  at  law  to  coerce  payment  of  a  balance  remaining  due,  after  apply- 

ing the  proceeds  of  .  -e  sale,  does  not  pen  the  sale  and  entitle  the  mort- 
gagor to  redeem,  except  Wxttiin  the  time  limited  by  the  statute. 
Ihid.,  259 

See  Mortgage. 

RELEASE. 

1.  The  cashier  of  a  bank  actirg  in  conformity  with  the  practice  and  rules 
of  the  institution,  may  release  a  debt  secured  by  mortgage  in  its  favor. 
Nor  need  such  release  be  under  seal.     Ryan  v.  Dunlap,  40 

REPEAL  OF  STATUTES. 

1.  The  act  repealing  the  Municipal  Court  of  the  city  of  Chicago  was  absolute 

and  unqualified.     Newkirk  v.  CJiapron,  344 

2.  Courts  must  k'ok  to  the  act  rej-ealmg,  rather  than  to  the  repealed  act,  to 

fix  up:^n  the  powtrs  and  duties  which  remain  in  existence.  Ihid.,  344 
3-  A  delay,  occasioned  by  a  change  of  jurisdiction  from  one  tribunal  to 
another,  does  not  impair  the  obligation  of  contracts.  One  remedy 
may  be  abolished  if  an  .ther  is  substituted,  so  that  a  party  may  obtain 
the  same  substantial  aid  or  re'  ef.     Ihid.,  344 

4.  It  is  not  necessary  that  there  should  be,  at  all  times,   a  person  having 

power  to  issue  or  execute  judicial  process.     Ihid.,  344 

5.  A  party  having  the  custody  of  records  does  not,   from  that  fact,   become 

authorized  to  issue  process.     Ihid.,  344 

REPLEVIN. 

1.  Where  a  minor  makes  an  exchange  of  a  horse  belonging  to  his  father  and 
the  father  apparently  acquiesces  in  the  bargain  for  a  considerable  time 
after  it  has  been  made,  he  cannot  recover  the  horse  his  son  has  ex- 
changed, in  an  action  of  replevin.     Hall  v,  Har^ievt  82 

SCIRE  FACIAS. 

1.  A  snVe /fluffs  on  recognizance  stands  in  the  place  of  a  declaration,   and 

fills  the  pame  office.     Laivrence  v.  People,  172 

2.  It  is  sufficient  to  state  a  recognizance,  according  to  its  operation  and  le- 

gal effect;  or  it  may  be  set  out  verbatim,  and  the  court  will  decide  UDon 
its  effect.     Ihid.,  _      _  ^  _  _  '172 

3.  The  certificate  of  the  justice,  before  whom  a  recognizance  is  taken,  is 

essential  to  its  validity,  and  implies  its  approval  by  him;  no  form  of 
words  is  necessary  to  this  end,  if  the  officer  took  and  accepted  the 
recognizance  for  the  purposes  contemplated  by  the  law.    Ihid.,  172 

4.  A  suit  by  scire  facias  on  a  forfeited  recognizance  in  a  criminal  case  is  for 

the  recovery  of  a  debt  of  record,  and  is  a  distinct  proceeding  from  the 
criminal  matter  out  of  which  it  arises.     People  v.  Phelps,  200 

5.  If  bail,  by  means  of  a  capias  on  the  indictment  found,  can  produce  the 

principal,  so  as  to  procure  their  own  discharge  from  scire  facias,  by  a 
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surrender  of  the  principal,  the  costs  under  the  capias  are  not  properly 
chargeable  as  cests  under  the  proceeding  by  scire  facias.  People  v. 
Phelps,  .  252 

6.  A  sch-e  facias,  upon  recognizance,  should  show,  by  proper  recitals,  that 
the  recogniziince  had  legally  become  a  matter  of  record.  Shadley  v. 
People,  252 

SERVICE  OF  PROCESS. 

1.  In  serving  process  by  copy,  the  return  of  the  officer  must  show  a  strict 
compliance  with  the  statute,  or  the  court  will  not  obtain  jurisdiction  of 
the  person.     Cost  v.  Hose,  276 

SHERIFF. 

1.  To  disqualify  a  deputy  sheriff  from  serving  an  execution,  either  he  or  his 

principal  must  have  been  plain^^^iflf  in  the  action,  entitled  to  the  money 
to  be  made  bv  a  sale  under  it,  or  have  a  direct  interest  in  the  process. 
Woods  V.  Gilson,  ...  218 

2.  There  is  no  implication  of  indemnity  to  a  sheriff  for  the  execution  of  a 

process,  put  into  his  hands,  without  direction  to  execute  it  in  a  partic- 
u>ar  manner.     Nelson  v   Cook,  443 

3.  If  a  defendant  dies  between  the  teste  of  an  execution  and  its  delivery  to 

the  sheriff,  he  cannot  proceed  to  make  a  levy  under  it.  People  v.  Brad- 
ley, 485 

4.  Where  a  sheriff,  in  a  criminal  proceeding,  takes  bail  in  a  larger  sum 

than  he  is  directed  by  the  court,  the  recognizance  is  a  nullity.  Wangh 
V.  People,  561 

SHERIFF'S  SALE  AND  DEED. 

1.  A  purchaser  at  a  sheriff's  sale,  who  is  not  a  party  to  the  proceedings, 

having  a  good  deed,  will  not  be  defeated  in  his  title  by  any  defect  or 
irregularity;  he  relies  upon  the  judgment,  levy  and  deed;  all  other  ques- 
tions are  between  the  parties  to  the  judgment  and  officer.  Phillips  v. 
Coffee,  154 

2.  Such  a  purchaser  has  nothing  to  do  with  the  return  of  the  officer  to  the 

execution.     Ihid.,  154 

3.  A  misrecital  of  the  judgment  in  the  deed  will  not  destroy  the  title.     Ihid. , 

154 

4.  A  stranger  to  the  proceedings  cannot  collaterally  question  the  regularity 

of  them.    Ihid.,  J 54 

SLANDER. 

1.  .\n  infant  under  ten  years  of  age  may  maintain  an  action,  by  her  next 

friend,  for  slanderous  words  charging  her  with  theft.     Steirart  v.  Hoive, 

71 

2.  In  an  action  for  slander,  a  party  may  show  that  he  offered  an  explanation 

of  the  offensive  words,  if  the  explanation  was  apart  of  the  same  conver- 
sjition  and  Ix'fore  the  same  auditory,  and  in  reference  to  the  same  sub- 
ject.    Winchcll  V.  Strong,  '  697 

STATUTE  OF  FRAUDS. 

1.  The  statute  of  frauds  is  the  plain  law  of  the  land,  and  it  is  the  duty  of 

courts  to  enforce  its  provisions.  This  statute  requires  the  promise  to  be 
in  writing,  and  the  common  law  makes  a  consideration  necessary  to  the 
leg-.il  obligation  of  tho  promise.     Hite  v.  ]f^''ells,  88 

2.  Parties  may  make  valid  contracts,  though  not  in  writing,  to  pay  the  debt 

of,  or  for  s.Tvices  rendtTcd  for,  another;  but  the  new  or  original  con- 
tract must  bo  declared  on:  and  this  must  be  founded  upon  a  new  and 
original  consideration  moving  to  the  party  making  the  promise,  and  the 
debt  of  tho  original  debtor  must  not  be  the  consideration  for  the  prom- 
ise.   Ibid.,  88 
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3.  To  take  a  case  out  of  the  statute  of  frauds,  no  form  of  language  is  neces- 

sary; anything  from  which  the  intention  may  be  gathered  is  sufficient, 
whether  in  memoranda  books,  papers,  or  letters.  McConnel  v.  Brill- 
harf,  ^  _  354 

4.  These  must  contain  enough  on  their  face,  or  by  reference,  to  fix  the  names 

of  the  parties,  the  interest  or  property  to  be  affected,  and  the  consider- 
ation to  be  given.     Ibid.,  354 

5.  The  party  to  be  charged,  or  his  agent,  must  sign  the  obligation;  and  parol 

proof  of  agency  will  hold  the  party  who  acts  by  agent.     Ibid.,  ;-!54 

6.  The  signing  may  be  in  the  caption,  in  the  body  or  at  the  end  of  an  in- 

strument.    Ibid. ,  354 

7.  The  contract  must  be  signed  with  an  intent  to  enter  into  it,  be  mutual, 

reciprocal,  and  upon  good  consideration.     Ibid.,  354 

8.  Such  contracts  are  not  subject  to  alteration,  but  mistakes  in  them  may  be 

corrected — or  the  identity  of  parties,  or  the  quantity  of  an  interest, 
may  be  sometimes  established  by  extrinsic  facts.     Ibid.,  354 

9.  The  main  inquiry,  under  the  statute  of  frauds,  where  one  person  is  called 

upon  to  pay  the  debt  of  another,  is,  whether  the  promise  is  an  original 
and  independent,  or,  whether  it  is  collateral  to,  and  dependent  upon, 
the  debt  or  liability  of  another.     Eddy  v.  Roberts,  505 

10.  If  the  liability  of  the  original  debtor  continues,  the  promise  of  another 
to  pay  his  debt  should  be  in  writing.     Ibid.,  505 

11.  A  consideration  is  necessary  to  support  all  promises,  and,  withotit  it,  no 
action  can  be  maintained  upon  the  promise,  whether  it  is  in  writing  or 
not.     Ibid.,  ...  505 

12.  Where  one  enters  into  a 'simple  contract  with  another,  for  the  benefit  of 
a  third  person,  such  third  person  may  maintain  an  action  for  the  breach, 
and  such  a  contract  is  not  within  the  statute  of  frauds.     Ibid.,         505 

STOLEN  PROPERTY. 

1.  Trover  asainst  a  purcnaser  will  lie  for  the  recovery  of  stolen  property, 
without  a  prosecution  or  conviction  of  the  thief.     Newkirk  v.  Da  I  ton, 

413 

STRICT  FORECLOSURE. 

1.  Although  equity  may  grant  relief  by  a  strict  foreclosure,  the  practice 
should  not  be  encouraged.     Weiner  v.  Heintz,  259 

SUPREME  COURT. 

1.  The  Supreme  Court  will  not  reverse  a  judgment  as  being  against  evi- 

dence, unless  the  finding  of  the  jury  is  clearly  so.      Booth  v.  Rives, 

175 

2.  The  Supreme  Court,  except  in  certain  specified  cases,  has  only  appellate 

jurisdiction.     Crull  v.  Keener,  246 

3.  The  Supreme  Court  will  not  take  jurisdiction  of  a  case  certified,  or  an 

agreed  case,  unless  there  has  been  a  final  judgment  entered  in  the  court 
below.    Ibid.,  246 

See  Errob. 

SURETY. 

1.  The  surety  in  a  forth-coming  bond  cannot  plead  that  the  property  levied 

upon  by  an  attachment,  was  not  the  property  of  the  defendant,  thereby 
to  discharge  himself  from  the  obligation  of  the  bond.     Gray  v.  McLean, 

404 

2.  Where  it  is  agreed  between  A.  and  B.  that  B.  shall  enter  into  business 

with  A.,  and  receive  a  specified  sum  per  annum  as  his  share  of  the  prof- 
its, upon  condition  that  B.  shall  devote  his  whole  time  to  the  business, 
they  are  to  the  world  copartners ;  and  the  sureties  to  a  bond,  conditioned 
for  the  faithful  conduct  of  a  servant,  who  was  employed  by  A.  before 
his  association  with  B.,  were  held  to  be  released  as  against  A.  and  B., 
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■who  continued  the  servant  in  their  joint  service,  such  servant  having  be- 
come delinquont.while  in  such  joint  service.     Barnett  v.  Smith,       585 

SWAMP  LANDS. 

1.  Under  the  act  of  1852,  in  relation  to  the  swamp  lands,  the  right  of  a  pre- 
empt or  is  restricted  to  the  several  legal  subdivisions  of  forty  acres  each, 
portions  of  -which  are  covered  by  his  improvements,  not  exceeding  a 
quarter  section.    Sanger  v.  Gallatin  County,  63 

TAXES. 

1.  It  is  within  the  constitutional  power  of  the  legislature  to  exempt  property 

from  taxation,  or  to  commute  the  general  rate  for  a  fixed  sum.  111. 
Cent.  JR.  R.  Co.  v.  County  of  McLean,  291 

2.  The  provisions  in  the  charter  of  the  Illinois  Central  Railroad  Company, 

exempting  its  property  from  taxation,  upon  the  payment  of  a  certain 
proportion  of  its  earnings,  are  constitutional.    Ibid.,  291 

TITLE. 

1.  A  party  who  holds  land  under  paper  title,  purporting  to  convey  the  same, 

and  pavs  taxes  for  seven  successive  years,  will  be  protected.  McCon- 
nel  V.  Street,  ....  ^^^ 

2.  That  the  title  of  a  party  originated  in  good  faith,  and  that  he  holds  under 

it,  will  be  presumed  until  the  contrary  is  shown.     Ibid.,  253 

3.  Good  faith,  (under  the  act  of  1839,  to  quiet  possession,)  is  understood  to  be 

the  opposite  of  fraud  and  of  bad  faith,  and  its  non-existence  must  be  es- 
taVilished  by  proof.     Ibid.,  253 

4.  Where,    upon  a  proceeding  by  town  authorities  to  condemn  lands  for 

opening  streets,  they  describe  said  land  in  all  their  proceedings  as  being 
the  land  of  A.,  they  cannot  afterward  deny  his  right  to  be  heard  on  the 
question  of  damages,  upon  the  ground  of  his  want  of  title.  Mount 
Sterling  v.  Givens,  255 

TOWN  ORDINANCES. 

1.  In  an  action  of  debt  for  violation  of  a  town  ordinance  against  selling 
liquor,  in  order  to  justify  a  recovery  it  should  be  shown  that  the  liquor 
had  been  sold  after  the  ordinance  took  eifect.  Newlan  v.  Tawn  of  Au- 
rora, 379 

TRESPASS. 

1.  In  an  action  of  trespass  for  injury  to  personal  property,  it  is  not  error  to 
refuse  to  instruct  the  jury  that  if  they  have  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  they  must  find  for  him.  Such  a  case  depends  upon 
the  preponderance  of  the  evidence  offered  and  its  credibility.  Wells  v. 
Head,  204 

TROVER. 

1.  Trover  against  a  purchas-^r  will  lie  forthe  recovery  of  stolen  property,  with- 

out a  prosecution  or  conviction  of  the  thief.     Neukirk  v.  Dalton,     413 

2.  Markets  overt,  as  known  to  the  common  law,  making  distinctions  in  the 

Bale  of  stolen  property,  are  not  recognized  in  this  State.     Ibid.,        413 

TRUSTS.    TRUSTEES. 

1.  In  chancer}-  proceedings  a  trustee  may  state  facts  explanatory  of  a  trans 

action,  and  inteqioso  denials  and  objections  with  a  view  to  negative  his 
own  transactions  as  charged,  and  to  require  full  proofs  of  complainant. 
Morrin  v.  Thomas,  \\2 

2.  Although  a  remedy  at  law  may  exist,  yet  if  a  complaint  is  one  of  equita- 

ble jurisdiction,  chancery  will  sometimes  take  cognizance  of  it  where 
its  aid  is  more  effectual.     Ibid.,  112 
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3.  In  matters  of  trust  funds,  &c.,  courts   of  law  might  enforce   bargains 

■which  equity  would  set  aside  as  being  in  violation  of  the  trust.     Ibid., 
.         .  112 

4.  Equity  will  not  enforce  an  agreement  made  by  a  trustee  in  gross  viola- 

tion of  his  trust  to  t^n,ke  land  in  satisfaction  of  a  judgment.  Morris  v. 
Thomas,  112 

5.  The  power  given  the  trustee  to  close  up  the  affairs  of  the  Bank  of  Illi- 

nois by  making  such  settlements  and  compromises  as  he  might  deem 
most  advantageous,  is  subject  to  the  revision  and  control  of  a  court  of 
equity,  which  will  inquire  not  only  into  the  good  faith  but  the  propriety 
of  his  acts,  revoking  or  confirming  them  at  its  discretion.     Ihid.,      112 

6.  Where  a  person  purchases  property  as  the  agent  of  another,  though  he 

may  have  the  deed  or  contract  of  sale  made  out  in  his  own  name,  the 
principal,  from  the  moment  of  the  purchase,  acquires  an  equitable  title 
thereto,  subject  to  all  the  incidents  attaching  to  such  an  estate,  and  the 
agent  holds  it  in  trust  for  the  principal.     Follanshe  v.  KUbretJi,      522 

7.  An  equitable  title,  derived  under  such  circumstances,  may  be  divested 

out  of  the  cestui  que  trust  otherwise  than  by  alienation,  before  the 
trust  is  actually  performed.  If  the  trustee  has  practiced  any  fraud 
toward  his  cestui  que  trust,  the  latter  may,  when  he  discovers  the  fraud, 
repudiate  the  acts  and  purchase  of  the  trustee,  and  thus  divest  himself 
of  his  equitable  title,  or  he  may  waive  the  fraud  and  claim  rights  as 
cestui  que  trust;  or,  before  he  has  discovered  the  fraud  he  may  treat 
the  purchase  as  his  own  by  selling  his  equitable  title.  The  cestui  que 
trust  may  also  divest  himself  of  his  equitable  title  by  laches,  fraud,  or 
by  agreement.    Ihid.,  522 

8.  A  courtof  equity  will  not  permit  a  cestui  que  trust  to  show  a  speculative 

disposition  toward  his  trustee.  If  a  cestui  que  trust  discovers  facts 
which  would  give  him  a  right  to  repudiate  the  acts  of  his  trustee,  and 
has  investigated  them,  or  had  a  reasonable  time  to  do  so,  he  is  bound  to 
declare  whether  he  will  avail  himself  of  the  right  or  not,  and  cannot  lio 
by  in  apositiqn  to  affirm  the  bargain,  if  a  profitable  one,  and  repudiate 
it  if  it  is  a  losing  one.     Ibid.,  522 

9.  Where  a  cestui  que  trust,  having  a  right  to  repudiate  a  transaction,  laid 

by  for  three  years,  and  suffered  his  trustee  to  go  on  and  make  payments 
for  the  property:    Held,  he  was  not  entitled  to  relief.    Ibid.,  522 

usury! 

See  Interest. 

YENDOR  AND  VENDEE. 

1.  The  admissions  of  a  persos  in  possession,  claiming  property,  are  proper 

testimony  as  against  his  own  title.  An  exception  to  this  rule  arises, 
under  the  statute,  in  the  trial  of  right  of  property,  which  excludes  the 
testimony  of  the  defendant  in  execution.     Waggoner  v.  Cooley,         289 

2.  As  between  vendor  and  vendee,  a  fraudulent  sale  may  be  good,   but 

void  as  between  each  of  them  and  creditors.     Ibid.,  239 

3.  A  debtor,  in  failing  circumstances,  has  not  the  right  to  transfer  his  assets 

to  an  agent,  with  power  to  sell,  and  prefer  creditors.     Ibid.,  239 

4.  Creditors  who,  to  secure  a  debt,  take  title  by  purchase,  from  a  fraudulent 

vendee,  with  knowledge  of  his  title,  take  only  such  title  as  their  vendor 
had,  and  other  creditors  may  assail  the  whole  transaction  for  fraud. 
Ibid.,  239 

VENUE. 

1.  The  act  in  relation  to  changes  of  venue  applies  to  parties  and  causes  in 

the  Lake  County  Court.     S earls  v.  Munson,  558 

2.  An  application  for  a  continuance  of  a  cause  in  that  court  should  be  granted 
^  as  it  would  be  in  the  Circuit  Court.    Ibid.,  558 
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WAIVER. 

1.  Proceeding  to  trial  without  a  formal  issue,  is,  after  verdict,  treated  as  a 
waiver  of  the  plea  or  bssue.    Armstrong  v.  Mock,  166 

WILLS  AND  TESTAMENTS. 

1.  A  husband  by  his  last  will  grires  to  his  wife  all  his  estate,  except  so  much 

of  a  described  piece  of  land  as  it  might  be  necessary  to  sell  to  pay  all  his 
just  debts,  to  own  as  long  as  she  should  remain  his  widow;  tlus  will  in- 
vest her  with  a  life  estate,  if  she  continues  unmarried.  Battertonv. 
Yoakum,  288 

2.  Such  a  will  is  not  to  be  understood  as  creating  a  charge  of  the  debts  of 

the  deceased  upon  the  Life  estate.    Ibid,,  288 

WITNESS. 

1.  A  party  may  show,  where  a  witness  resided  in  a  particular  county  for 

several  years,  that  his  character  for  truth  was  bad;  although  the  witness 
may  have  been  roving  for  some  years  preceding  the  trial  at  which  liis 
character  was  impeached.     Holmes  v.  Sfafeler,  453 

2.  A  I  erson  who  h:  8  no  religious  belief,  who  does  not  acknowledge  a  Supreme 

Being,  and  who  does  not  feel  himself  accountable  to  any  moral  punish- 
ment here  or  hereafter,  but  who  acknowledges  his  amenability  to  the 
criminal  law,  if  he  forswears  himself,  cannot  become  a  witness.  Cen- 
tral  Milifanj  Tract  R.  R.  Co.  v.  Rockafellow,  541 

3.  TIk'  unbelief  of  such  a  person  is  best  established  by  the  testimony  of 

others;  though  he  may  be  permitted  to  explain  any  change  of  belief , 
and  leave  the  court  to  determine  as  to  liis  competency.    Ibid.,  541 

4.  The  attendance  of  a  witness,  upon  the  request  of  a  party,  is  evidence  of 

diligence  on  his  part.     Searhx.  Munson,  558 

5.  A  party  who  has  tiiken  the  deposition  of  a  witness,  has  a  right  to  read  it 

in  evidence  although  the  witness  may  be  present  at  the  trial.  If  the 
oppa«ite  party  chooses,  he  may  examine  the  witness.  Bradley  v. 
Geiselman,  571 

See  Evidence. 

WRIT.  OF  ERROR. 

1.  ITeirs,  who  are  made  parties  to  a  proceeding  for  the  sale  of  the  land  of 

their  ancestor,  although  personal  service  of  notice  of  the  proceeding  is 
not  required  to  be  made  upon  them,  may  sue  out  a  writ  of  error  to  re- 
view such  proceeding;  but  they  must  sue  out  the  writ  in  their  own 
names,  or  by  I'^nr  guardians  or  next  friends,  if  they  are  stiU  minors. 
Nnpper  V.  Short,  119 

2.  The  attomev  slionid  stat*>  in  his  precipe  for  a  writ  of  error,  the  names  in 

full  of  all  tiie  parties  to  the  controversy,  and  their  position  in  the  record. 
Ibid.  119 

See  Supreme  Coukt. 
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